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THE POLITICAL INTERPRETATION 
OF HISTORY* 


ARTHUR N. HOLCOMBE 
Harvard University 


Ever since the inquisitive age in which Voltaire wrote his Philo- 

sophic Dictionary, reflection upon the course of human events has 
caused scholars to persist in the search for a rational interpretation 
of history. They have not been discouraged by the skepticism of 
historians who, like Froude, have argued that the address of history 
must be less to the understanding than to the higher emotions. “A 
science of history,” according to this historian, “implies that the 
relation between cause and effect holds in human things as com-’ 
pletely as in all others; that the origin of human actions is not to | 
be looked for in mysterious properties of the mind, but in influences 
which are palpable and ponderable.” Froude believed that ‘‘nat- 
ural causes are liable to be set aside and netttralized by what is 
called volition,” and that in consequence “‘the word Science is out 
of place” in connection with the study of history. If, as Froude 
intimated, the origin of human actions can be found only in mys- 
terious properties of the mind, the outlook for a rational interpre- 
tation of history may well be*poor. 

Despite the skeptics, political scientists} I think, will prefer to 
believe with Kant that “whatever metaphysical theory ` may be 
formed regarding the freedom of the will, it holds equally true that 
the manifestations of the will in human actions are determined, 
like all other external events, by universal natural laws.” Hence, 
as Kant persuasively argues in his epoch-making essay, The Nat- 
ural Principle of the Political Order, it may be hoped that, when 
the play of the human will is examined on the great scale of univer- 
sal history, a regular march will be discovered in its movements. 


* Presidential address delivered before the ai, Political Science Associs- 
tion at its thirty-second annual meeting, Chicago, Illinois, December 29, 1936. 
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Thus, as Kant himself pointed ‘out, marriages, births, and deaths 
appear to be incapable of being reduced to any rule by which their 


_numbers may be calculated beforehand, on account of the great 


influence which the free will of man exer¢ises upon them; and yet 
the vital statistics of all countries prove that these events take 


. place according to constant natural laws. He compared them with 
the very inconstant ghanges of the weather, which cannot be de-. 


termined beforehand in detail, but which maintain the flow of 
rivers, the growth of plants, and the existence of the animal world. 
Men, viewed as a whole, are not guided in their efforts merely by 
instinct, like the lower animals; nor do they proceed in their ac- 
tions, like the citizens of a purely rational world, according to a 
preconcerted plan. Nevertheless, Kant concluded, it may be pos- 
sible to discover a universal purpose of nature in this paradoxical 
behavior of human beings. We may not choose to speak of a science 
of history, but we may hope to collect with the aid of the historians 
the materials by means of which the history of creatures-who act 
without a conscious plan of their own can be rationally interpreted 
according to a determinate plan of nature. - 


Kant did not believe that he himself knew enough about the. 
history of mankind to explain the laws of human development, | 


but he did venture to offer a clue to such an explanation. This clue 
is embodied in the famous eighth proposition of his essay on The 
Natural Principle of the Political Order. “The history of the human 
race,” he declared, ‘‘viewed as a whole, may be regarded as the 
realization of a hidden plan of nature, to bring about a perfect 
political constitution as the only state in which all the capacities 
implanted by her in mankind can be fully developed.” This is the 


‘great hypothesis which gives Kant his transcendant position among 


those who hawe sought’a rational interpretation of history. It calls 
for an interpretation of history in terms of a constitutional history 
of maykind. Since the essence of every kind of constitution is the 
system of education which gives the constitutional forms their vital 
force and practical significance, a constitutional history of mankind 
becomes a history of the growth of the political ideas and ideals 
which animate the constitutions. Kant’s formula for a rational in- 
terpretation of histpry, therefore, calls for the systematic and pur- 
poseful study of political ideas as reflected in political structures and 
processes. Such an interpretation may be termed for convenience 
a political interpretation of history. 
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Of all the political interpretations of history which have been 
inspired by the Kantian hypothesis, the most important is that of 
Hegel. The Hegelian conception of the history of mankind as a 
record of the gradual* broadening and deepening of the idea of 
. liberty is the grandest in the history of political philosophy. But 
Hegel’s idea of liberty was conditioned by the circumstances and 
the temper of his time. With one eye doubtless on the fundamental 
verities, but with the other on the king of Prussia, he reached a con- 
clusion which was better suited to gratify the pride of patriotic 
Germans than to satisfy the needs of dispassionate political think- 
ers. The resulting discredit of the Hegelian interpretation of history 
tended to depress the value of the Kantian hypothesis itself. 

We Americans, without devoting much attention to philosophical 
interpretations of history, have always cherished our faith in the 
independent power of political ideas and ideals. The democratic- 
republican creed, if I may so describe the traditional principles of 


American politics, emphasizes the importance of securing the bless- .. 


ings of liberty. But we reject the Hegelian idea of. liberty as too 
narrow and too negative. We doubt if there can be any satisfactory 
definition of liberty except in terms of some more positive concept. 
The idea of liberty seems to us to be closely associated with that 
of justice. We prefer to define it as the absence of political restraints 
upon personal behavior except those imposed by just laws. We 
identify justice with the interest of the whéle body of people. We 
believe that a reasoned and settled determination to establish 
justice, and thereby also to secure the blessings of liberty, has been 
one of the active forces in building the American Commonwealth. 
For democratic-republican Americans, therefore, it is not difficult 
to believe further that a philosophical attempt to work out the 
universal history of the world with the ald of the clue furnished by 
Kant may eventually succeed in giving it a rational meaning in 
terms of a gradual broadening and deepening of mankind’s nat- 
ural sense of justice. Abroad, however, doubt on the part of pro- 
fessional stUdent® of politics that an acceptable interpretation of 
history could be achieved by the mtthod of Hegel helped to clear 
the way for the favorite theory of a large part of the contemporary 
world, the economic interpretation of history. 

The- most recent statement of the economic interpretation of 
history comes from the skillful pen of the leading political theorist 
of the British Labor party, Harold J. Laski. No advocate of the 
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Marxist political honoir can be expected to make out a better ` 
` case than Professor Laski in his latest two volumes, The State in 
Theory and Practice, and The Rise of European Liberalism. Laski is ` 
not unmindful of criticism which has beefi directed against .the 


+. , Marxist philosophy of history. He is much too intelligent to“argue o 


that the selfish desire for personal gain on the part of members of 
governments affords an adequate clue to public policy, or even that 
_ \the use of power is always governed by the 'private-advantage of 

Vee economic class which dominates the state: He admits that ` 
statesmen may be sincere in their belief that they employ: the 
authority of the state for the highest ends they know.-He contends 
merely that what the rulers of the state can know and desire is - 
conditioned by the economic relationships which the state, he 
thinks, exists in-order to maintain; that these relationships give 
birth to an appropriate body of.ideals; and that these ideals possess . 
political validity because of their supposed power, as -Laski puts 
it, “to maximize the possibilities of production. ” History, he con- ~ 
cedes, is meaningless when read as nothing but a struggle between ` 

conflicting selfish interests. So to regard it, he insists, ‘is to defame 
the quality of human nature.” History, he believes, is rather the 
record of the competition of ideals for survival, the:character of- . 
which is determined by their power to- exploit productive possibili- 
ties in the existing economic order. In other words, the latest and ` 
most refined version °of the economic interpretation of history ` 
clothes the naked facts of the class struggle in the splendid raiment: 
of triumphant ideals. Thesé ideafs remain, nevertheless, nothing 
more than rationalizations of economic interests. 

A preliminary answer to such an interpretation of history is to 
match it against another which offers a conflicting interpretation 
of the same phenomena. Eor this purpose, Pareto’s psychological_ 
interpretation of history comes conveniently to hand. Instead of 
rationalizations, Pareto offers as residues and derivations. The 
terms are not inconvenient, though hardly self-explanatory. Deri- 
vations, according to Pareto, are the ideas and ideals which may be 
advanced by those concerned fo explain and justify their behavior. 
Political ideas and ideals, he concedes, may spring from attempts to 
justify rational interests in the economic order. They are more 
likely, he argues, to spring from attempts to justify the persistent 
feelings and sentiments whjch, when manifested as political be- 
havior, he pedantically calls residues. Upon these residues and deri- 
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ations Pareto relies as beavily-i in developing his philosophy of 
history as Laski upon his rationalizations. The Liberalism of the 
eighteenth and nineteenth centuries, for example, began, according 
to Laski; as a method of emancipating the rising capitalist class; 


` and changed after 1789 into a method of disciplining the modern ` ` 


‘industrial proletariat. According to Pareto, this same Liberalism 
- may have been merely an ingenious device for aiding the natural 
leaders of a changing world to win the new struggle for power and 
then to hold their gains. From this point of view, Laski'’s capitalists 
and proletarians are but the specific modern forms of the élite and 
the masses, into which, according to Pareto, mankind is universally 
divided. 

It is not necessary for the advocate of a political interpretation 
of history to argue that both Laski and Pareto are wrong. Indeed 
it may be conceded that each has grasped: a portion of the truth . 
concerning the interpretation of history. But if each-is partly ly right, 
neither is likely to be wholly right. Whether rationalizations or 
derivations are the more important factors‘in modern politics i is a 
matter concerning which much can be said. The fascist triumphs 
and communist humiliations in recent years suggest that the deri- 
vations have been more potent than the rationalizations. Even 
the greatest of the communist triumphs, the successful establish- 
ment of the Soviet Union, a devotee of Pargto’s interpretation of 
history would probably say,.was a vindieation rather of the Pare- 
tian than of the Marxist technique. Be that as it may, it is clear 
that communist as well as fascist leaders can exploit the residues 
of the mob. They too can qualify for places among the élite in 
lands where the masses seem to be far from ready for a genuine 
dictatorship of the proletariat. Pareto’s, Mind and Society is not 
only a practical working manual for demagogues; tt is an effective 
rejoinder to the more extravagant plann of the historical material- 
ists. i = 

All that is contended for the political interpretation of history 
is that political ideas and ideals may be something more than 
either rationalizations or derivations. They may be natural inspi- 
rations, exerting an independent influence upon the course of 
`- events. It is, of course, obvious, that many political ideas depend 
upon. the special interests of those who come to believe them or 
serve the private ends of those who exploit their belief by others. 
But it has never been shown that all political ideas belong wholly 
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e m 
to these two categories. It probably cannot be shown that all so 
belong. This probability is enough for the advocate of the political _ 
interpretation of history. He will never rest content with the view r 


that political ideas and ideals. are nothing but rationalizations and 
derivations. 

The advocate of the political interpretation of history ews 
that a satisfactory interpretation of history cannot.be based upon 
any simple formula. Teggart has exposed the speciousness of some 
of the most plausible of the simple formulae of the past. Toynbee 
and Alfred Weber have made clear the enormous complexity of 
historical processes: Amidst the variety of interpretations which 
possess some measure of validity, there is abundant room for a 
political interpretation. Scholars who still persist in the search for 
a rational interpretation of history need not hesitate to go back to 
. Kant, and to conclude with him that a philosophical attempt to 
work out the universal history of the world according to the plan 
. of nature in its aim at a perfect civil state must be regarded as 
possible, and as,even capable of helping forward the purpose of 
nature. 

Belief in the political interpretation of history does not require 
the unqualified rejection of economic and psychological interpreta- 
tions. It is possible to agree with Charles A. Beard that there is an 
economic basis of poljtics. It is possible also to agree with Charles 
E. Merriam that there is a psychological basis of politics. It is 
essential to believe merely.that there is a political basis of politics 
as well, and that the existence of a political basis of politics involves 
the possibility of a political interpretation of history. In other 
words, political ideas, like the econgmic relationships by which 
Laski sets such great store and the persistent sentiments which 
give rise to what Pareto calls residues, may possess intrinsic powers 
of their own, enabling them: by themselves alone to influence, if 
not altogether to determine, tHe policies of governments and the 
development of states. 

The claims of the various interpretations of history may be fur- 
thur tested by trial in the court of universal history itself. The 
classical Roman Empire was organized by politicians and defended 
by soldiers, but it was administered mainly by lawyers. In the 
Holy Roman Empire, however, at ‘least during its greatest cen- 
turies, lawyers were relegated to a minor réle, and the leading parts 
in the administration of imperial affairs were taken by priests. 
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Modern Marxists, aided by the solid advantages of hind-sight as 
well as by the Marxist dialectic, can offer a plausible explanation 
of the preference for a legal education in the training of civil serv- 
ants in ancient Rome and for more attention to theology in train- 
ing for the public service in the Middle Ages. But can Marxists 
offer any convincing explanation in terms of their peculiar dialectic 
for the fact that the Chinese Empire was administered mainly by 
students of political ethics rather than by either lawyers or theolo- 

a E 
gians? Confucianism, whatever may have been its merits as a 
religion, was certainly one of the most effective systems of training 
civil servants that any great empire has ever possessed. Whether 
the Confucian scholars were better prepared for the public service 
than the lawyers and priests of the Western world, it would be un- 
profitable to debate. That they were on the whole, until very recent 
times, well prepared for the duties they were called upon to per- 
form, the long, if checkered, history of the Chinese Empire affords 
abundant evidence. 

But what was there in the economic condition of the Far East 
under the Chow Dynasty from which some unknown precursor of 
the modern Marxists could have predicted that the Confucianists, 
and not the lawyers of whom there were then a plenty, would 
eventually gain the favor of the occupants of the Dragon Throne 
and administer the affairs of the Celestial Empire? The modes of 
producing wealth were doubtless not precisefy the same in ancient 
China as in ancient Rome or in the medieval West; nor were they 
the same in China throughout the course of her imperial history. 
Yet did not the Chinese Empire continue through many vicissi- 
tudes to be administered predominantly by Confucian scholars? It 
is impossible to escape the conclusion that the political and ethical 
ideas, taught by the Confucianists, constituted one of the bases 
of politics, independent of economic relationships and sentimental 
residues, and that the general acceptance of the Confucian.political 
ethics in China explains in no inconsiderable measure the develop- 
ment of the Chinese Empire. By the same process of reasoning, we 
may conclude also that legal and Teligious ide ideas, have played a 
more independent part in the development of Western institutions 
than Marxists and Paretians are willing to admit. 

The objection may be raised to the political interpretation of 
history that it does not enable us to know in advance the course 
of human events. Laski, for instance, in his plea for the economic 
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interpretation of history, makes a great deal of this objection. Re- 
ferring to some of the rival philosophies of history, he declares that 
“the trouble with all such theories is a simple one. They do not 
enable us to predict the probable future of events. They leave us 


blindfold before our fate.” The. Marxist theory, as understood by ` 


Laski, presumably avoids this trouble. The head of the Marx- 
Engels-Lenin Institute at Moscow, Comrade Adoratsky, is of the 
same opinion. In a recent exposition of the theoretical foundation of 
Marxism-Leninism, he qiiotes with warm approval the observation 
of Engels that “Marxism is not a dogma, but a guide to action.” 
As a guide to action, the course of events since 1848 enables us to 
take its measure. Before condemning the political interpretation 
of history, therefore, for its alleged defective powers of prediction, 
it may be well to inquire how accurately the Marxists have been 
able to predict. In fact, the record of their miscalculations is well 
known. One illustration of their incapacity to predict will sufice— 
-an illustration taken from the experience of Marx himself in at- 
tempting to grasp the meaning of one of the most sensational 
events of his own time. 

During the years when Marx was earning a precarious living by 
writing European correspondence for the New York Tribune, the 
center of the political stage in the Far East was held by the san- 
guinary Taiping rebellion. On June 14, 1853, shortly after the Tai- 
ping rebels reached the peak of their power by the conquest of 
Nanking, the Tribune published gn article in which Marx read the 
lesson of the rebellion for the people of the West. “Now England,” 
he wrote, “having brought about the Revolution in China” (that 
is, as he believed, by forcing opium on the Chinese), ‘‘the question 
is, how the revolution will in time react on England, and through 
England on Europe.” His answer to bis own question was as fol- 
lows: “It may safely be augured that the Chinese revolution will 
throw the spark into the overlohded mine of the presént industrial 
system and cause the explosion of the long prepared general crisis, 
which spreading abroad will be closely followed by political revolu- 
tions on the Continent.” That fatuous prediction was written over 
eighty-three years ago. Again, only ten years ago, Marx’s spiritual 


heir, Trotsky, was equally confident that another Chinese revolu- . 


tion,.then in progress, would cause the long overdue explosion in 
the “overloaded mine” of the capitalist system. But the revolution 
of the Kuomintang, like the Taiping rebellion, has run a very dif- 
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ferent course from what was predicted by the Marxists. As a guide | 
to action, the orthodox dialectical materialism has been thoroughly 
tried and found wanting. 

If it were true that the political interpretation of history affords 
only an uncertain guide to the future, it would not on that ground 
be more objectionable than other interpretations. But the question 
may fairly be raised, Is it desirable that men should be urged to 
believe that they can predict the course of future events? Consider, 
for example, the present plight of the communists, who have been 
taught to have faith in their powers of predictton. They have per- 
suaded themselves that a dictatorship of the proletariat is inevi- 


‘table. The fascists, on the other hand, while repudiating the notion 


that the basis of politics is exclusively or even mainly economic, 
appear eager to spread thé.opinion that the peoples of modern 
states must choose between the dictatorship of the poor under the 
leadership of the communists and that of the strong under their 
own natural leaders. Holding, as the fascists do, that there is a 
psychological as well as an economic interpretation of history, they 
wilfully believe that strong men can be the masters of their fate. 
This belief is one of the important causes of the momentary success 
of fascism in its struggle with communism for power. The fascist 
is confident that men can choose between communism and fas- 
cism, and consequently strives to bring about what he thinks is the 
proper choice. The genuine Marxist, on the Contrary, assumes that 
in the ‘ong run the circumstances make the choice for the man, and, 
finding himself apparently on the losing side, concludes that he 
has been mistaken in his analysis of the situation. Thus, fatalism 
under adverse circumstances becomes defeatism, and power passes 
to the more vigorous leadership of the fascists. 

It is not only fascists, hawever, who can profit -by the faith in 
man’s practical capacity to make a real choice. Democratic Repub- 
licans also, armed with a political philosophy which halds that 
accredited ideas, as well as vested interests and persistent senti- 
ments, may be mighty for good or for evil, may believe both in 
human capacity to choose and in a wider range of choice than either 
communists or fascists. It is not the power of prediction, but the 
power to inspire faith in one’s self and one’s associates, that makes 
a political philosophy a vital factor in the course of events. A polit- 
ical philosophy which emphasizes the igdependent force of political - 
ideas and ideals possesses that power. It puts formidable obstacles 
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in the path of those who would discourage the taking of thought 
for the improvement of human relations by urging the inevitable 
failure of all but one of the possible courses of political action. 
Democratic Republicans are not blind to°’the signs of the times. 
They can see that modern methods of producing wealth are chang- 
ing the structure of economic society and tend to bring about cor- 
responding changes in the dominant ideas of sound public policy. 
They can understand how the profound modifications of the com- 
petitive system now visibly taking place compel the abandonment 
of the time-honoretl principle of laissez faire as the cardinal maxim 
of enlightened statesmanship. They may even concede that, since 
there is an economic basis of politics, there must be some altera- ' 
tions in the processes of government and in the structure of the 
state itself. It is clear that in the years ahead the sharper differ- 
entiation of economic classes and disturbances in their relative 
strength, like the unequal growth of different sections of the coun- 
try in the nineteenth century, must have important effects on the 
course of American politics. l 
But it is very far from clear that Democratice Republicanism 
must inevitably succumb in the coming struggle for power. The 
division of the peoples of modern states into two economic or polit- 
ical classes does not exhaust the possibilities of classification in 
modern society. There are middle classes as well as upper and 
lower classes. The middle classes can believe in the possibility of 
rejecting both the policy of proletarian dictatorship and that of a 
dictatorship of the élite. They can 1 believe further in the possibility 
` of rejecting the economic individualism of the age that is passing 
away, without sacrificing also their democratic-republican prin- 
ciples of politics. The fates of American constitutional government 
and of laissez faire economics are not, inextricably bound up to- 
gether. Collectivism in its various forms presents possibilities for 
economig and political programs from which Democratic Republi- 
cans as well as communists and fascists can choose. Those who 
believe that political ideas constitute one of the independent bases 
of politics may well believe àlso in the practicability of such a 
choice and in the mission of the middle classes to maintain freedom 
to choose. fo re ae oe 
These considerations lead to the condemnation of all theories 
. of politics which divide mgnkind into two sharply differentiated 
classes, whether superciliously termed the élite and the masses 
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or harshly called exploiters and exploited. There seems to be a 
tacit conspiracy between those who believe in an unqualified eco- 
nomic interpretation of history and those who intend to profit by 
that belief on the part of others without accepting it for themselves, 
to force the rest of mankind to choose between their two types of 
leadership. Professional students of politics will not be stampeded 
by any such conspiracy. They do not belieye in the necessity for 
any such choice. There is no such simple dichotomy of the body 
politic. The classes into which the peoples of modern states may be 
divided are more numerous, less clearly defined,*and more interde- 
pendent. The various theories of class struggle, whether advanced 
by communists or by fascists, make too little allowance for the 
observable facts of social and political classification. Above all, 
they make too little allowance for the existence and the power of 
the middle classes. 

It is one of the great merits of a belief in the intrinsic power of 
political ideas and ideals—under the existing conditions, perhaps 
its greatest merit—that the classes which are most likely to gain 
strength through their faith in suitable political ideas and ideals 
are the middle classes. These are the classes which give character 
to modern states. By their nature and situation, they are clearly 
destined to be the guardians of rational ideals of justice and liberty. 
They are the classes which naturally find the greatest harmony be- 
tween their own special interests and the general interests of the 
community to which they belong. Their political ideas and ideals 
are most likely to be what may fairly be called the democratic- 
republican ideas and ideals. The political philosophy which most 
promotes the strength of the middle classes constitutes, therefore, 
one of the best guarantees that Democratic-Republicanism will 
continue to flourish. The praper basis of such a political philosophy 
is a political interpretation of history. 
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Crises in political synthesis are not without precedent. They 


must have occurred from time to time since the emergence of co- 
herent political sociefy. Indeed, any sharp divergence between 
commonly accepted ethical standards and temporal conditions is 


' „likely to produce a crisis in régimes. The last great debate in the 
West on the destiny of politics occurred in the later years of the — 


eighteenth and the early part of the nineteenth centuries. The issue 
was formulated in terms of the basis of authority, just as it is at 
the present time. At that time, liberalism, with its uncertain con- 


ception of political organization, faced the old and tried historical -- 


authorities founded on the feudal and the divine conceptions of 


earthly power. Such men as Edmund Burke, von Haller, and the © 


thinkers of the German historical school fought their losing battle 
against the tides in liberalism which seemed to them most per- 
nicious. The new capitalism gathered into its fold the hunger for 
liberty and for the destruction of the arbitrary in government, but 
our crisis today rests on the fact that this capitalism and its multi- 
tudinous social implications are, in the minds of many, becoming 
unequal to the task of running the world as it is. As then, we turn 
to the past and defeñd the old, which is today the liberal system, 
and some even refuse to admit that there is any crisis at all. Yet to 
great numbers of men the historic conception of justice is no 
answer, and if they turn to history, they fail to see any light to 
guide them in the actuality of the hour. The old sources of inspira- 
tion become pale in the brilliant ilhimination of new anarchy of 
mind and system. Ratiohalism has retreated gracefully before the 
impact_of_psychology—both normal and abnormal—and in thée~ 
breach has appeared the virile but barbarian doctrine of power and 
the pragmatic principle that history is objectively neither right 
nor wrong but success and failure.’ It means that the old founda- 
tions of authority are left without loyalty. The ancient facades of 
power often become ugly and helpless when approached from 
behind. ae 

1 See Lord Acton, The History of Freedom and Other Essays, ed. by Figgis and 


Laurence (London, 1909), pp. 21gff., for his famous essay on Machiavelli and his 
influence in history. 
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The debate on the state in history, which is its crisis from the 
intellectual rather than the objective point of view, brings together 
again the old antagonists. And revolution as a process consists in 
the broader revaluation of men and standards of existence. Dia- 
lectic materialism offers a coherent and compelling answer to the 
riddle of how things come to be; it not only is a material and con- 
crete answer, but it claims to be scientific as well.? An equally 
material solution appears in the theory of race as the foundation 
of culture; history makes its great turns around the biological fact ` 
of whether or not the creative race has destiny in charge. Again, 
the basis of the sweep of history is sought in the scientific fact of 
the cycle of cultural development which includes within it both 
the systems of production and exchange and race in so far as the 
latter is admitted in a purely biological sense. Or, history alone 
may be appealed to in order to demonstrate the organicity of the 
nation which time has generated. Religion in its place seeks au- 
thority and the meaning of events in time through the sovereignty 
of spiritual values and the hunger of. men after the monistic sig- 
nificance of the All. The state itself becomes like a bobbing cork on 
a great and confused sea of intellectual anarchy. But whatever the 
interpretation of history, each can tell the individual the nearest 
approach that is possible to the long-desired human happiness. 
Removed from the trodden field of conflict, thgre is still the believer 
in the capacity of men to understand and use intelligently the fruit 
of science. 

Thus we are all constrained to admi that there is a crisis in the 
economic, political, and social foundations of society. The world is 
“full of new wine.” There is hardly a group of persons today with 
any clear consciousness of their own interests or desires who do 
not feel that the worldly pillars that support them are weakening. 
In every strata of social perception there is a feeling that the future 
is big with destruction and perhaps ‘social crime. But this may be a 
passing sickness of the Western mind. It is possibly true that crisis 
is, after all, simply an illusion which blinds us to the long-range 
fecundity of our culture. Yet many affirm that there is a crisis in 
the state; that there is a crisis of régimes and alternative forms; 
that there is anarchy in human ideology; and*that the new science 
of “totalology”’ has little more coherence at wee moment than 
crumbling democracy. ~ 


2 For a good short account of dialectic materialism, see TR Hook, “Material- 
ism,” in the Encyclopaedta of the Social Sciences. 
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There are today few old-fashioned integral defenders of democ- 
racy as it is. Some may say that democracy has never been tried, 
-but this is much the same as to say that Christianity has never 
been applied, since men have not reached its theoretical perfection. 
Democracy must work’ with the materials that nature offers, that 
is, human beings with all their intellectual maladies in the con- 
ditions of an environnrent. Most thinkers admit that some changes 
must be made if democracy is to survive,.and one solution which 
seems to be gaining more adherents than the others is that some 
elements of fascist organization and authority must be carried over 
into democratic liberalism. With this goes the further proposition 
that the Western principles of civil and political liberty must not ` 
be endangered. We must have, therefore, authority in the economic 
and social realms, but we must also retain intellectual freedom, or 
even moral anarchy. 

This means that as a preliminary to the discussion of the creation 
of the future democratic authoritarianism we must reéxamine the 
issue of civil and political liberty. erty. Especially must we consider civil 
liberty, since the status of political freedom depends almost en- 
tirely on the answer to this phase of the question. In this gradual 
reconsideration, many immortal words may not continue to appear 
so lasting as they once did. Milton’s historic ejaculation, ‘““Give me - 
the liberty to know, to utter, and to argue freely according to con- 
science, aboveall liberties,” does not inspire the mind as it once did. 
Psychological and biological materialism have brought about this 
result with a startling degree of effectiveness. It has been suggested 
that one of the primary causes of the decline of Europe and the 
‘increasing weakness of Europeans s-d-v7s the rest of the world 
is the continuous acceptance of the notion of individual freedom, 
even though the single personality may not do anything worth 
while with his liberty.* On the other hand, the question of civil 
liberty is one of the most fundamental in contemporary discussion. 
There may be information available in the future which will show 
that liberty is not nearly so essential to the progress of culture as 
the die-hard liberals have asserted. Likewise, the solution of this 
question in any direction, either for or against liberty, has the 
broadest social impltcations, and we may suggest that one of the 
most critical phases of the discussion is whether it is possible to 


3 See E. M. Sait, Democracy (Mew York, 1929), passim. 
‘See Wyndham Lewis, The Art of Being Ruled (New York and London, 1988), 
pp. 117ff. 
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organize and discipline the complex technological society on the 
economic side without at the same time taking the totalitarian im- 
plication that if this is done intellectual anarchy is impossible.’ 

_ The contemporary ‘solution of the issue from the democratic 
point of view is that, while we must have authority, it is also pos- 
sible and desirable to retain liberty in the older liberal interpreta- 
tion. Let us combine the planning elementsof communism with the 
authoritarian elements of fascism and graft them on the great 
residual intellectual freedom of the liberal system. This will enable 
a modified democracy to survive and to prospef; it will be a middle 
of the road solution of the economic issue of the present. It will 
solve the question of both liberty and authority, about which so 
much blood and ink have been spilled during the centuries. To the 
communist, of course, any sign of vitality in democracy is called 
fascism, and the left-wing attitude brands this suggestion as 
nothing less than the surreptitious introduction of fascism.’ One 
can hardly say that the tradition of liberty is an impregnable fort; 
we must admit that it is entirely possible that the liberty-loving 
Anglo-Saxons may become indifferent to this magistral value. The 
least that can be said is that the functional significance of civil 
liberty is a question, and that it does little good to evade the prob- 
lem or to hide behind a cloud of unviable tradition. Nor can one 
deny that this question is closely related to a second issue of no less 
importance, the functional value of violence in the course of 
politics. The solution of the firgt question in one way or another 
throws considerable light on the answer that may be given to the 
second. 

It is not conclusive, according to the liberals, to argue that civil 
liberty has not lived up to the promise attributed to it in the seven- 


e s 

5 See Baron Joseph Eötvös, Der Einfluss der Herrschenden Ideen der 19. Jahr- 
hunderts auf den Staat (Leipzig, 1854), Erster Teil, p. 47: “Das Prinzip absoluter 
Gleichheit kann nur durch eine absolute Staatsform realisiert werden, ob man diesen 
Absolutismus durch eine immer wieder neu vom Volke ausgehende Gewalt oder 
durch die auf einmalige Uebertretung der absoluten Gewalt des Volkes an einem 
Individuum oder eine Körperschaft ausgel®t werde, ob nur die Despotie im Ge- 
wande des Communismus oder in jener Formen auftrete. . . ’’ According to Speng- 
ler, “effective communism is authoritative bureaucracy.” Oswald Spengler, The 
Hour of Decision, trans. from the German (New York, 1834), p. 129. 

6 The communist denies that there is any real freedom in capitalist society for 
those who are not part of the exploiting group. Since the class struggle is the irrec- 
oncilable conflict of divergent points of view, here is no difficulty in the denial of 
freedom to the capitalistic oppressors once the proletariat has assumed power. 
See N. Lenin, The State and Revolution (London, 1919), p. 91. 
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teenth and eighteenth centuries. Civil liberty must have an evolv- 
ing rather than an immutable setting, and it is entirely plausible 
that at one time its value will be greater than at another. Some 
types of men may be more able to use to their own and the ad- 
vantage of society the liberty to speak and write; while others may | 
become simply a general nuisance. In the first place, the great 
argument, Miltonic in scope and architectonic in implication, that 
free discussion is the gateway to truth is held in less reverence than 
formerly. Discussion may, as a matter of fact, serve more to con- 
solidate prejudice rather than to dissolve it. The centuries of burn- 
ing debate on the character of Catholicism and Protestantism is a 
striking illustration of this failure, as well as the long-run conten- 
tion that justice and equity must and will win out in the competi- 
tion of ideas. Much depends on the level of discussion, and the level 
attained depends likewise on the type of individual doing the dis- 
cussing. But in the face of modern materialism, and the widely 
accepted proposition that man is in large measure a determined 
part of nature, men think less than formerly of the vitality of free 
discussion; in fact, there may not be such a thing as this type of 
examination. Discussion has not been associated with specialized 
competence or with any standards of selection.’ 

A very real phase of this question is whether scientific advance 
requires the freedom „postulated in the days of religious con- 
troversy. The advance of science in Russia and some cultural levels 
maintained in authoritarian states might indicate that the old- 
fashioned freedom is not as fundamental as many have assumed. 
-© Certainly it can hardly be argued that freedom has actually pro- 
‘vided the solution of the most critical issue of social organization. 
The economic organization of the world may, in fact, have been 
injured and disrupted because of the influence exercised on politics 
by the masses who have the electoral power to choose demagogues 
as well as the right to talk ad infinitum about questions concerning 


1 See José Ortega y Gasset, The Revolt of the Masses, trans. from the Spanish 
(New York, 1932); Irving Babbitt, Democracy and Leadership (Boston, 1924). 
Civil liberty as an ideal loses much of its value if one rejects the rationalistic assump- 
tion that man is a creature with inherent and reasonable rights. To assume at least 
in part that man is a factoreof objective historical circumstances denies the basic 
foundations of the conception of freedom. See Georges Sorel, Reflections on Violence, 
trans. from the French (London, 1914), p. 116, for the statement that before the 
democratic era it was held that the e¢ate was good and wise and hence it was a crime 
to hinder it, while under liberalism it has been beHeved that the free citizen ee 
the better choice. ` 
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which they know little. Science is somewhat impersonal; it serves 
war as well as peace; the criminal as well as the forthright citizen; 
it heaps its benefits upon the intelligent and the unintelligent. It 
is like the dew of heaven which falls on all alike. There i is, there- 
fore, not much evidence to indicate that the denial of civil liberties 
in the interest of a broader and more integrated social authority is 
a thrust at the vitals of Naturwissenschaft. In any case, it is hardly 
necessary that all should have freedom in order that the few 
creative minds may function effectively. To some, democratic ex- 
perience: indicates, if anything, that the popular distrust of the 
superior mind or the critical intellect is a hindrance to attainment 
in either social or natural science. 

Has the assurance of civil and political freedom prevented the 
abuse of authority? That such would be the case has been one of 
the fundamental arguments for the freedom of the incompetent 
and the unintelligent: When we regard carefully the present situa- 
tion of the world, the objective fact emerges that the freedom of 
many social groups has been lost totally or in part; arbitrary 
though purposive government has flourished latterly as the pro- 
verbial green bay tree. Something more than mere assertion is 
necessary to prove that liberty can prevent the resurgence of 
tyranny; in fact, it can be argued, as has been not infrequently 
suggested, that tyranny grows out of liberty. The more the liberty, 
the greater the aberration and the more the probability of that 
common result of perverted libesty—the social dictatorship and 
the authoritarian government. Free opinion may support as well 
as check authority. Inherently, there does not seem to be in the 
mere granting of liberty any,necessary correlation between civil 
liberty and a lack of authoritarianism. Ye have discovered the 
prevalence of the manipulation of opinion, until it may be sug- 
gested that in order to protect liberty other devices than mere mass 
freedom will have to be established. The force of civil liberty in 
checking power is wholly relative to a considerable number of other 
factors. A multitude of men who are unconsciously tired of liberty, - 
and who desire or respond to arbitrary leadership where the mi- 
nority is concerned, is no guaranty against the abuse of power.® 


2 See, in general, Walter J. Shepard, “Democracy in Transition,” in this RE- 
vinw, Vol. 29, pp. 1ff. (1935). It should not be forgotten that liberty in the eight- 
eenth century served a revolutionary purpose—+tlf@ assurence of freedom to those 
who worked to destroy the order of society as it existed. Perhaps many of those to-. 
day who cry most loudly for civil freedom would be among those who would most 
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In the materialistic and technological age in which we live, the 
abstract argument for civil liberties as natural rights with no re- 
gard for functionalism carries little weight. We want to know 
today what purpose a right serves, and in this we are pragmatic 
and utilitarian. We want to know, not only whether people are 
happier because of the assurance of a right, but whether the con- 
ceded right is doing the mass of men any good. The abstract argu- 
ment for the liberty of men is necessarily not based on experience; 
it is an ideology in the purest sense of the word. It is possible to 
argue that even if democracy and rigkts are ineffective in meeting 
the modern problems of government. they should be preserved; 
but not many today are willing to stake their future on such a 
proposition. If the abstract conception of the natural right to civil 
liberties is dropped, we are necessarily forced back upon a prag- 
matic relativism which may or may not be friendly toward the 
further continuance of given areas of freedom.’ ' 

The objective liberty to think and speak has been defended not 
infrequently on the Spinozean proposition that the state cannot 
destroy liberty. This depends in large measure on the state and the 
régime. Certainly, the liberal state is less competent than the com- 
munist in directing the thinking of the people. But what we know 
of the mechanical and physiological foundations of thinking lends 
less and less supporg to the old attitude of Spinoza and his like. 
It is becoming more and more possible to control in the long run 
the verbal and conceptual envgronment of the individual. The 
state that is highly ordered, the modern capitalistic or educational 
state; does direct the thought content of the average man; objec- 
tively, his liberty is limited and his speech is thus secondarily con- 
trolled with but a small gisplay of terroristic coercion. The intellec- 
tual homogeneity of whole peoples proves the possibility of con- 
abuse their power should they attain their ends. To Spengler, for instance, liberty 
is the means used by nihilism to level society. Cf. Oswald Spengler, The Hour of 
Decision, trans. from the German (New York, 1934), pp. 106ff. 

’ Civil and political freedom has been associated with the rise to power of the 
bourgeoisie. Public opinion is a forĝe which sprang logically from the universalism 
of middle-class conceptions. In turn, the decline of bourgeois induence has the 


broadest implication as the decline of civil liberty and the belief in she generic idea 
of public opinion. Cf. Reinhold Niebuhr, Refections on the End of an Era (New 


‘ York, 1934), passim. With Pareto, it may be suggested that a critical semi-revolu- 


tionary literature weakens the decadent élite more than it strengthens the out- 
siders. The attack on the bowfgeoisie today may, therefore, be debilitating to 
middle-class interests rather than a tonic to the proletariat. See Vilfredo Pareto, 
Les Systémes soctalistes (2nd ed., Paris, 1926), Vol. 2, pp. 36-87. 
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troling what is within the mind of the individual. Likewise, the 
state that has a definite conception of its moral foundations-has a 
clear interest in what is going on within the mind of the citizen. 
This interest, so patent in contemporary thought, will no doubt 
bring about the development of means whereby a closer supervision 
of mental content can be guaranteed.!® What we must admit is 
that within certain limits the state is competent to control the 
patterns of thought. Not a great deal of this, of course, is through 
rational means; rather, it is the fundamental technique described 
by Graham Wallas in Human Nature in Politics and by his fol- 
lowers. It is the exploitation of the infra-rational levels of the mind, 
in which emotions are grouped and stimulated for political pur- 
poses. The new technique of controlling through state action what 
is within the mind will concentrate more and more upon the experi- 
mental psychology of the habitual and emotional reaction." 

Where the state is able to limit objectively the freedom of in- 
dividuals to think, act, and speak with real freedom, the argument 
from the viewpoint of the nature of the state breaks down. It be- 
comes a question not of power but of policy. We must remember 
here that civil liberty and the general right to be wrong or different 
from the rest of men touches in fact the minority, and in most 
cases only a small one at that. The very attempt at suppression 
of nuisance thinking and pernicious propaganda suggests the mass 
movement, and this implies a limited minority. A group that is 
less than fifty per cent is not infrequently so uncertain of its own 
points of view that it can offer no resistance to the strong assertion 
of public policy. It is the numerically weak but militant minority 
which fights with stubbornngss the program of suppression. Short 

10 The development of youth organizations in Russia, Italy, and Germany is 
ample evidence of the effort towartl revaluation of political and social thinking. No 
one seems to deny the effectiveness of these devices in controlling what the rising 
generation is going to think. See, for example, H. W. Schneider and S. B. Clough, 
Making Fascists (Chicago, 1929). W. E. Hocking, Man and the State (New Haven, 
1926), p. 160, stresses the internal character of the moral impact of the state on the 
individual. The state is not external only, as the idealists urged, for “‘to say that the 
state has no concern with the motives of action, whether of crime or of obedience 
would appear to be as untrue to fact as to say that a captain would have no concern 
whether the deference of the members of his company was sincere, so long as the 
military forms were observed.” Hocking notes (loc. ctt.§ that those who make the 
state purely external fail to show how external conditions promote morality at all. 
Bee ibid., pp. 95-96, 157ff. 

u Cf, C. E. Merriam, Political Power (New™ ork and London, 1934), p. 183. 


He states: “Embedded in the poverty of power lies much of the liberty of the world, 
safe from the hand of the aggressor who would take it away.” 
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of physical annihilation, the state has not been able to dispose of 
such groups; but there are many ways of controlling and limiting 
the effectiveness of these individuals. The mere fact that the state 
is on its guard against them weakens their power in those critical 
junctures when they might exercise a disproportionate influence. 
It is certainly true that in liberal philosophy there is no clear de- 
limitation of the boundary between liberty and authority. Even 
in the most thoroughgoing liberalism, the freedom of the individual 
is a relative and somewhat pragmatic affair. 

However, we cannot escape the fact that the liberal attitude 
toward liberty tends to preserve some of it, in that the democratic 
spirit is against unnecessary aneronchiients upon the intellectual 
life of the citizen. The liberal believes in liberty as a principle, and 
this exerts a constant check on the tendency to expand the super- 
vision of the state. While public education may be organized so 
that certain patriotic or civic values are presented and ground into 
the minds of children, the principle of control on matters of policy 
extends little beyond this so long as differences of opinion fall 
within the framework of the existing society. In contrast with this, 
however, the logic of totalitarianism is imperialistic. Totalitarian- 
ism signifies control, and it tends to expand if the social founda- 
tions of such a movement are present. The authoritarian state, by 
its own internal motivation, tends to spread the state into the 
interstices of the primary social agencies. All fields of human ac- 
tivity are potentially subject to the regulation of the community, 
though there will never be a dialectically perfect absolute or au- 
thoritarian state. All of the aspects of social existence must move 
to the official intonations of the state philosophy.” This control 
extends naturally to what, the people are thinking and to what they 
say. It extends*always to the regulatton of what they may hear 
and read, that is, to the radio broadcaster and the publisher of 
books and newspapers. n 

The democratic epic has held that the long human effort to find 
some solution between the cpnflicting forces of liberty and au- 

2 This is true even of liberalism where liberty is a fundamental principle. Any 
group in a liberal society which denies the principle of liberty may be, logically, 
suppressed by the state. Ithas been suggested, for instance, that if democracy fights 
it can save itself from authoritarian movements (such as fascism and communism). 
This means, in short, the suppression of freedom of speech and political activity of 
certain types, as in the Netherlartis, Czechoslovakia, and the Scandinavian coun- 


tries. Cf. Karl Loewenstein, “Autocracy versus Democracy in- Contemporary 
Europe,” in this Ruview, y Vol. 29, p. 593 (August, 1988). e 
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thority was rewarded in the discovery of the universal formulae 
of liberalism. It is a basic criticism of liberalism and democratic 
government to suggest even that these liberal principles are limited 
as to time and as to applicability in space or social milieu. Half 
the battle for authoritarianism is won if we say that freedom is a 
relative and historical question, and that the lessons of the past 
in the fight for liberty (or social integration-and control) may have 
little significance to the present or the future. We must recognize 
that the type of issue which is agitating the human mind is of vast 
importance in the question of intellectual and moral freedom. Some 
issues breed quickly and inevitably the spirit of intolerance and 
belief in the necessity of suppression, although this is not to say 
that the same issues will produce by any means the same results 
in all historical epochs. Tolerance and civil liberty are factors of 
the degree of conflict. Suppression requires energy and arbitrari- 
ness; it is in fact much more easy to tolerate than to suppress. 
Likewise, the intense issue of one age assumes a higher level of 
emotional flexibility in another. We tolerate today the same (and 
more) religious differences which in the sixteenth and seventeenth 
centuries led to wars and the sentencing of heretics. The misery of 
the disadvantaged groups is now a question for the whole of so- 
ciety; and the greatest subversive force in the modern world is the 
Marxian view which holds the perfectibilitayian thesis of an ulti- 
mate society in which inequality will rest on the principle: “From 
each according to his ability; tọ each according to his needs.” 
What we do know is that social and political uncertainty creates 
the atmosphere in which intolerance and suppression are regarded 
as logically and ethically necessary.“ 

u J. L. Gray, “Karl Marx and Social Philosophy” in F. J. C. Hearnshaw (ed.), 
The Social and Political Ideas of Seme Representative Thinkers of the Victorian Age 
(London, 1933), pp. 116ff. Norman Wilde, in The Ethical Basis of the State (Prince- 
ton, 1924), pp. 6-7, remarks that “hardly has the religious conscience ceased from 
troubling than the State has had to meet a new rival for power, the struggle with 
which promises to surpass all others in seriousness.” This new competition is in- 
dustry and the issue of economic justice. 

x At the present time, the debate on thé question of property arouses more 
passion than that on any other theme. Because of this, any attack on the system of 
possession tends to be pushed beyond the frontiers of liberalism. Socialism’s position 
in the democratic fold is, therefore, uncertain at best. Ifdiberty is a function of se- 
curity, the present insecurity or that involved in economic reorganization naturally 
minimises the importance of liberty. When used for revolutionary purposes, de- 
mocracy ceases in short order to be democracy.*#ocialism can hardly be satisfied 


with the reforms which planned economy will sanction, since reform usually stops 
at the limit beyond which further concession means the destruction of the system. 


p36! 


22 : THE AMERICAN POLITICAL SCIENCE REVIEW 

In the long run, one’s attitude on civil freedom deperds in large 
measure on the accepted interpretation of the process of history. 
Liberty is associated most validly with individualism, and this 
implies that law is ultimately spiritual and inward. Religion, there- 
fore, may be said to complete its dialectical cycle in the postulation 
of spiritual liberty rather than in the suppression of the inward 
vagary. Truth may besobjective as to the individual, since a series 
of historical events may be the concrete fruition of the scheme of 
salvation; but even so, the principle of religious living must be 
individual conviction and acceptance of truth. The fact that the 
state is formally an external and administrative institution, and 
that it bears by indirection constantly upon what the individual 
may think and believe,‘is the more profound reason for the his- 
torical fact of steady conflict between virile religions and strong 
states. Regardless of the social implications of religion, it must be 
happiest in those societies which are least authoritarian and most 
individualistic. The very circumstance that a great religion must 
try to live the fact that the most real forces in history are spiritual 
rather than material leads it to assert, at least in soma form, the 
principle of religious liberty. 

Most other interpretations of the historical process attach them- 
selves to some variety of materialism (or perhaps an Hegelian 
identification betweep the rational and real), and this drives per se 
to an acceptance of the principle of control over human beings. 
The test, even in rationalism, of proper conduct tends to be in 
practice a functional aspect of external conduct. If we believe with 
the National Socialists that race is the fundamental factor in the 
historical process, this is objective as to the so-called spiritual free- 
dom of the individual; fhere is here no serious limitation on the 
function of the state in the preservation of that which accounts 
for the rise and fall of nations, states, and cultures. The end of 
community existence is postulated simply on higher or different 
levels from that of liberty from an individualistic point of view. 


It is reasonable to assume that the planned society must suppress, or tend to, those 
who are farther to the left. See H. J. Laski, The State in Theory and Practice (New 
York, 1985), pp. 245, 251,284, 289. 

18 According to Proudhon, Luther’s thought is the first authentic negation of 
authority, and it was in fact a plea for the authority of reason. What is reason?, 
asks Proudhon. He answers by seying, “un pacte entre l'intuition et l'expérience.” 
P.-J. Proudhon, Oeuvres complètes: Idée générals de la Révolution aux XIX» siècle, 
nouvelle edition (Paris, 1923), p. 186. 
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Let one assume that the primary factor in history is the rise, 
growth, and decay of a culture, and that history is made by specific 
cultures as they move along their arc of organicity, then again the 
material fact of a culture in all its complexity leaves little room 
for the assertion of a dogmatic right to liberty. Liberty is a relative 
factor which is dependent for its place on a much larger and un- ~ 
controllable context. Or, if we assume that there are various forms 
of determinism—economic, geographic, or otherwise—civil non- 
interference is a small and relative factor in the total picture of 
the natural process. It may be argued with some plausibility that 
science, instead of showing the necessity of liberty, does quite the 
reverse. Any state, however authoritarian, can permit and en- 
courage the development of natural science and applied technics, 
but the issue is really that of social science. No doubt, in the long 
run, social science is as blind as natural science or as the much- 
lyricized Goddess of Justice. Social science can serve in the ranks 
of totalitarianism as well as in the less dynamic social structure of 
liberal democracy. 

In fine, an attitude on the question of liberty in relation to the 
emergent necessity of authority in the technological age depends 
upon whether the liberal, rational dream will ever come true, or 
whether it is the function of discussion and social science to chart 
the functional aspects of the irrationalities which sweep the low- 
lands of history. If social struggle takes in a larger and more ob- 
jective context, if it reaches the deep, inscrutable levels of intuitive 
evaluation and traditional belief, civil liberty may not be more 
than a passing phase of a particular aspect of Western civiliza- 
tion. It may be regarded by later generations as the bright jewel 
of the high point in our culture, and it may also be concluded that 
civil freedom was viable only during periods of comparatively 
peaceful post-revolutionary reconstruction. Social science today 
is admittedly bound up with the post-revolutionary rationalistic 
cosmology. Is there any necessity of assuming that this must al- 
ways be true? May not science be founded ultimately on the ac- 
ceptance of human non-rationalism as well as rationalism? One 

1 H, J. C. Grierson, in Carlyle and Hitler (Cambridge, 1983), p. 27, declares that 
men want leadership, the hero, and therefore civil liberty tends to have short and 
precarious history. See Vilfredo Pareto, Les Systèmes socialistes (2nd ed., Paris, 
1926), Vol. 1, p. 301. Pareto here notes the A.D. 313 decree of Constantine and 
Licenius for religious toleration, but that soon thfe Christians began persecuting 


their religious opponents. There is (sbid., pp. 300, 106-107) a general trend toward 
intolerance in mass religious movements. 
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may admit that the masses have a kind of objective rationality 


when they accept with gratitude the benefits of technical thrusts ` 


into the future; but it is more difficult to assume that the fruits of 
the rare creative minds which well up with social insight or expert 
knowledge are heeded in the decision of matters of high policy. 
The scientist has now the function of telling the leaders thrown up 
by a particular social swell what the probable results of their 
policy will be; the social scientist, as for example the economist, 
is an interpreter of the objective social environment. The political 
scientist, as a realist and descendant of the great Florentine, Nic- 
cold Machiavelli, can tell something of the broader outlines of the 


movements of political support and non-support. He can chart_ 
within limits the categories of human behavior, and he can indicate 


something of the functional limits and creativeness of will. But if 
social science should get beyond its historical rationalistic assump- 
tions, it may admit in general that the mass does not respond 
clearly and easily to the statement cf complex social values. 


In a period in which democracy is seeking to create within itself’ 


more authority, and in which anti-democracy launches openly and 
_ bravely along the iron path of authoritarianism, it is probable that 

all will agree that ultimately society must protect the intellectual 
grounds of the planned society. A world state with its economic 
and social regimentation would not necessarily be more tolerant 
than a national state struggling bitterly to bend and direct the 
great, blind forces of economig destiny. If there is a science of 
world statehood, i.e., cosmopolitical social science, it must, no 
doubt, be protected against the barbaric incursions of counter- 
universalist ideology. There must be, indeed there would be, the 
postulation of sufficient, power to protect the system of order which 
has become the foundation of present and future relative human 
happiness. A League of Nations with power to prevent war must 
have also the power to prevertt free speech which might advocate 
a resort to war, perhaps as a means to relieve the melancholy 
tedium of a world in which, there is little struggle that is not en- 
tirely sublimated. That the same is true of the national synthesis 
follows without question. The principle of authority is contagious, 
and the very atteutpt to create in democracy sufficient power to 
plan through government the economic and social organization of 
a people must raise the question of liberty to criticize. This is es- 
pecially true, once the planning is more than mere uncodrdinated 
legislation. Planning itself is a symptom of social conflict, and it 
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is highly probable that the combination of intense social struggle 
with a definite conception of how society can be organized will 
bring in its train the limitation of liberty in even the most evangelic 
of liberalisms. Not only does a consciousness of decline in the 
vitality of a political system bring with it the circumscription of 
liberty to preach the unorthodox political and economic view, but 
also the establishment of a new régime on the ruins of the old, 
especially if the new system carries in it any substantial elements 
of authoritarianism, such as are implied in effective social planning. 

Both directly and indirectly, the predominant note in the prag- 
matic age in which we live is the resurgence of authority. This 

directive in political thinking comes after a long period of som- 

` nolence in which liberalism and democracy have paid little atten- 
tion to the course being. taken by the creative energy of modern 
economic life. It is felt in widely different quarters that govern- 
mental non-interference, and even casual interference, is not 
enough; the connection between the government and the economic 
structure of a country must be intimate and synchronic. Govern- 

(e authority must ‘be co-extensive with the social needs of a 
people. The use of this authority for the planning of economic and 

` social well-being is generally accepted as a valid end of government. 
Outside of communism, it may be that this planning will take the 
form of social eclecticism, which is to say that‘no great and revolu- 
tionary steps will be taken in the recreation of the economic order. 
Law will become an instrument of authority in directing the eco- 
nomic life of peoples, and the chances are that law will now serve 

_ power and integration rather than liberty in the old sense of the 
word. Freedom will of necessity be curtailed in the economic 
sphere, and in other realms of activity im so far as is felt to be 
essential. The emergent authoritarianism of planned democracy 
will permit freedom within the necessities of survival, although 
when a new society, if ever, is established we can contemplate 
with confidence the restoration of freedom over more critical areas 
of human evaluation. Freedom is, properly, an attribute of an era 
of synthesis and not one of the chaos of antithesis.!’ 

In communism and fascism, in the anti-democratic tide of the 
present, law and violence are made the supports of totalitarianism, 
and it must be presumed that law will emerge over and above 

17 There is not much reassurance to be drawn, however, from the economic 


results of authoritarianism in any country, whether Russia, Italy, or Germany. 
Loewenstein, op. cH., pp. 591-592. 
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violence only as the organization of re proceeds apace. The 
state is being turned over to the new governing élites which have 
been created cut of the storm of political controversy and success- 

ful revolution. They are, as H.-G. Wells has suggested, most like 
` a modern Samurai, the necessary governing order in a coherent 
society. Governing belongs to this group, in the new theory at 
least, as a matter of right; the élite is the owner of political power 
and authority. In this we have the new patrimonial theory of the 
twentieth century; a theory in which the right of criticism is re- 
stricted within the governing group, or single dominent. political 
party and body of superior counsellors. The essential standard of 


intellectual freedom:.and civil liberty in the new authoritarian” 


societies is that criticism belongs to those who are competent, who 
by their very competence have a monopoly of the potential au- 
thority of organized society. In Russia, it has been recognized, for 
instance, that within the Communist party, that is, within the 
orthodoxy of the governing class or group, there should be freedom 
` to criticize the directives of government.!’ Beyond this, the masses 
of citizens are expected to perform their functions, to fill their sta- 
tions, as Bradley might say, and thereby to become an organic 
part of the ideal, yet non-universal and pragmatic, community.’® 
In practice, the right of the governing élite to control the state 
may be little more than a mere question of power, but this is to 
be expected; for the power is the corporative possession of the 
ruling group. With von Hallere the modern patrimonial theory 
also holds that rulership is a question of power.*° 

Those who say we must have an organic, i.e., integrated, political 
society must reéxamine the question of civil and political liberty. 


e 

18 Otto Koellreutter, in Grundriss der Allgemeinen Staatslehre (Tübingen, 1983), 
pp. 256ff., notes that education in the liberal state presumes the ultimate equality 
between the rulers and the ruled, ang that there is. no stress on authority as such. 
On the other hand, the authoritarian state must educate for the state and for the 
_ people. There must be a conscious creation, through education, of a governing 
élite. In tbid., p. 260, he observes that there can be only a free press and a free 
opinion within “den Grenzen der Bindung an Volk und Staat.” 

“ut See H. G. Wells, Experiment in Autobiography (New York, 1934), pp. 691. 
An eighteenth-century view that is not dissimilar is that of the Marquis d’Argen- 
son, who opposed the liBerty to write and think, but who favored a wide range of 
social reforms under a regenerated monarchy and sutocracy. See D. Mornet, Les 
Origines intellectuelles de la Révolution française (Paris, 1933), pp. 64-67. 

2¢ See Robert von Mohl, DXe Geschichte und Literatur der Ba haa 
(Erlangen, 1855), Vol. 1, p. 257. 
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As a half-way measure, it may be asserted that we can copy certain 
of the ideas of fascist or communist authoritarianism, but it must 
be admitted that if we integrate society economically after bitter 
struggle, we will not-be entirely appreciative of unorthodox or 
radical criticism. A synthesis: of the day which captures the imagi- 
nation of the ordinary citizen, that becomes a matter of mass faith, 
is going to be defended by all the means available. The defense of 
a new society will be waged within and without the categories of 
the law; but one thing seems fairly certain, and this i@that people 
are not going to protect civil freedom under these conditions 
merely for the purpose of preserving some fragments of liberty.” 
‘However symptomatic of the decline. of democracy it may be, the 
prelude to the creation of the social authority deemed necessary 
in the modern age is the reéxamination of the principle of civil and 
political liberty. 

In conclusion, therefore, the burden of showing that economic 
integration will not destroy civil and political liberty falls upon 
those who propose the material regimentation of human existence. 
It may riot be unreasonable for those who see liberty as a part of 
a general individualistic historical context to be skeptical of the 
results of the destruction of economic liberty, or of the ability of 
the economic masters in the new order to draw the line between 
economic and other types of freedom. If the results of social policy 
do not always coincide with the formulated purpose, it may be 
true that a governing order based ©n a combination of the bureau- 
cracy and mass support will bring authoritarian results that were 
hardly foreseen. 

3 Various intermediate solutions can, no doubt, be found. Señor de Madariaga 
has suggested, for instance, a new policy on freedom oś the press. In order to attain 
an expression of opinion in the press that is free from the propagandist restrictions 
of commercial journalism, the state should financially support news organs of vari- 
ous shades of opinion and subsidize them in gelation to the strength of their sup- 
porting movements among the citizen body. There should be no political inter- 
ference, however, with the free expression of opinion. See Salvador de Madariaga, : 
“La Liberté et ’autorité dans le monde moderne,” Revue Politique et Parlementaire, 
Vol. 158, pp. 225-242 (1984). It has been said? on the other hand, that what we 
need is freedom from the press. If the press is assumed not to be really free, it may 
be that the government is just as good an agency for the control of newspapers as 
private corporations whose primary interest is making profit for the owners. In an 
individualistic society, the free press is very essential in preventing a strong pro- 
gram getting started. The liberal state planner must seek a solution which will com- 


bine strong leadership with the free press. See G. P? Gooch, Dictatorship in Theory 
and Practice (London, 1985), p. 44. 
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Tii is now a years since Woodrow Wilson wrote his brilliant’ 


ae aay on public administration.! It is a good essay to reread every. 


"so often; there is so much in it that sounds modern, so much that 
__ will hold permanently. true. “It is getting-to be harder to *un a. 
_ constitution than to frame ‘one.”’ Was ‘this said only yesterday? ~~ 
` “No, Woodrow Wilson clearly saw the importance of governmental © 

administration half a century ago. “Administration is the most 
-obvious part of government; it is government in action; it is the ~~ 


executive, the operative, the most visible side of government, and is E 


. of course as old as government itself.” Yet democracies have badly 
. neglected administrative principles and structural improvements. 
“Like a lusty child, government with us has expanded in nature 
and grown great in stature, but has also become awkward in move- 
ment.... English and American. political ‘history has been a 
history, not of administrative development, but -cf- legislative: 
oversight—not' of progress in governmental organization, but of 
advance in law-making and political.criticism. ... W Ə goon criti- ; 
cising when we ought to be creating. ”? . 
_ Political scientiste owe Woodrow Wilson a debt of aiude for 
opening their eyes to the broader importance and implications of 
administration. His keen mind also discerned the task which would 
~ occupy the attention of administrative theorists long after 'he was 
gone: “The principles on which to base a science of administration 
. for America,” he said, “must be principles which have democratic 
policy very much at heart.” More clearly now than then, we realize 
that “we should not like to have had’ Prussia’s history for the sake 
of having Prussia’s administrative skill. ... It is better to be un- 
trained and free than to be servile and pyalematae: Still there is no 
denying that it would be better yet to be both free in spirit and 
proficient in practice.’’* Fregdom and democratic effectiveness may , 


be one and the same thing. The ends of the state can be achieved* ~ ` 


only through an efficient administrative instrument. Hence, as 


Woodrow Wilson cérrectly observed, administration i is “raised very f Š ; 


_-. } Woodrow Wilson, “The Study of Administration,” Political Science Quarterly, -~ ` 


Vol. 2, No. 2 (June, 1887), pp? 197-222.’ 
3 Tbid., p. 2038. ? Tbid., p. 207. 
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far above the dull level of mere technical detail by the fact that 
through its greater principles it is directly connected with the last- 
ing maxims of political wisdom, the permanent truths of political 
progress.’’4 

Public administration is a process or & theory, not merely an 
accumulation of detailed facts. It is Verwaltungslehre. The object. 
of administrative study should be to discover, first, what govern- ~ 
ment can properly and successfully do, and secondly, how it can 
‘do these proper things with the utmost possible efficiency and at 
the least possible cost both of money and of energy. 

_ Administration is generic.’ It is a social science concept’ which 
- -applies to all organized group activity. Administration arises when- 
ever organization occurs. There are common problems and pros- 
esses in the household, the school, the church, the business 
corporation, and the vast modern state. After deciding upon objec- 
tives, means.must be devised for carrying out the program. This 
latter process is administration..Anyone who is responsible for 
directing the work of others thereby becomes an administrator. 

An adequate theory of society must obviously be based upon a 
knowledge of administration. The importance of administration is 
in direct ratio to the complexity of inter-personal relationships and 
the number and utility of joint services. The more things that are 
done for the individual, the greater becomes ethe importance of _ 
organization. Many of society’s most difficult problems, such as 
security for the individual and uninterrupted economic progress, 
boil down largely to matters of proper organization. 

Ours has become an “administered” society. In spite of our wish- 
ful thinking to the contrary, complexity. demands organization. 
With the growth of large business units, our economic life is seen 
as one whose results depend upon good administration. “Gradually 
but steadily,” says Gardiner Means, -“‘great-segments of economic 


activity have been shifted from the market’ place to, adrninistra- . 


tion.” In the development of further administrative codrdination, 
-concludes Dr. Means, economists £ ‘must come to political scientists 
for aid. We ask that you apply tó the field‘of economic administra- 
tion the technique of sees and prineiples of. organization which 


4 Ibid., p. 210. ana 
. 5 It is significant that instead of ginie the teym with “public” or “govern- 
mental,” Woodrow Wilson wrote merely about administration. 
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. 
you have developed in the study of the state.”® Whenever social 
organizations are formed, common problems of organization, lead- 


ership, control, personnel, finance, and public relations are bound . 


to arise. It is no exaggeration to say that in the future the balance 
of power among social institutions, and the survival value of each, 
will depend upon the relative success which each attains in apply- 

- ing administrative principles to the increasing concentration and 
complexity found in all fields of activity. 

Because administration is the most obvious aspect of group 
activity, those who are unfamiliar with it are apt to assume that 
executive operations are not very difficult. By the same token, the 
study of administration is sometimes thought to be dismal and 
quite lacking in important theoretical considerations. These are 
mistaken notions. The competence of administration sets the limits 

Nor popular rule and democratic effectiveness. The state in action 
comes up against the imponderables which make governament the 
- most difficult of all fields of study. The carrying out of a program 
depends, in the last analysis, upon citizen compliance and coöpera- 
tion. For every structural problem there are three or four psycho- 
logical ones. Dry-as-dust administration does not do very much; 
successful executive leadership requires the combination of the 
best directive and personal qualifications which man can supply. 

Administration js both social engineering and applied psychol- 

fe It is apparatus and mechanics, incentives and human nature. 

Let no one think it is merely the former. Nowhere is the need for 
psychology greater than in the organization, direction, and inspi- 
ration of men working in large groups. Outstanding administrative 
results are produced by spirit, morale, atmosphere; these, in turn, 
are the produat of Paythologat mei aprngymnd invigorating in- 
centives. As Benfamin Lippincott-has recognized, both govern- 
mental and business administration resolve fundamentally into the 
rôle played by effective incentives.’ 

Modern governmental administration is a new synthesis. It is 
necessarily concerned with all fields of knowledge and all matters 

s “The realm of political science is, or lies within, the realm of social associations 
or administrative organizations,” points out Dr. Means. Public administration, as 
viewed by Woodrow Wilson or Gardiner Means, constitutes the bulk of govern- 
ment—its very essence. Bee Means’ article, “The Distribution of Control and Re- 
sponsibility in a Modern Economy,” in a symposium edited by Benjamin E. 


Lippincott, Government Contrel of the Economic Order (Minneapolis, 1935), pp. 1-17. 
1 In the “Conclusion” to the symposium cited, p. 118. 
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which enter into the carrying out of official policies and programs. 
Administration is a means to an end. Hence, as tasks and objec- 
tives change, the instrument is also refashioned. That is why public 
administration may properly be called a “new” synthesis. Fifty 
years ago, with remarkable foresight, Woodrow Wilson visualized 
the kind of synthesis it should be; we have ume about caught up 
with his concept. 

Consider all of the fields from which amianton must needs 
draw. History and political philosophy tell us what government 
has done in the past and what it is likely to do well. What the state 
is expected to do today is expressed in the law. “Every particular 
application of general law is an act of administration.” The study 
also has roots in sociology, anthropology, and economics. The 
administrator seeks to solve problems; these are usually surrounded 
by complex social situations which allied social science disciplines 
help to explain. Administration does not operate in a vacuum. The 
public servant’s subject-matter is medicine, engineering, law, 
finance, school-teaching, social service, or any one of dozens of 
other fields. Somewhere or other in government, every vocation 
and profession is represented. A knowledge of psychology is pecul- 
iarly involved in leadership, personnel, and public relations. Are- 
al delimitation, organization, and control make use of engineering 
and rationalization factors. Economics supplieg standards of meas- 
urement and evaluation, while public finance indicates the lines 
of fiscal policy. 

Administration is concerned with “the what,” and “the how,’ 
of government. The “what” is the subject-matter, the echnical 
knowledge of a field which enables an administrator to perform 
his tasks. The “how” is the techniques of management, the prin- 
ciples according to which codperative programs are carried through 
to success. Each is indispensable; together, they form the synthesis 
called administration. It is estimated that sixty per cent of all 
civil engineers are now publicly employed. What percentage of 
them know the “how” of governmental operations? The same ques- — 
tion may appropriately be asked about school teachers, social 
service workers, and many other groups of public employees. All 
too many departments are filled with empleyees who “do not 
know their way around.” Government suffers for want of executive 
leadership and aggressive administration, 

The field of administration, then, is concerned with the problems 
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t 
and powers, the organization, and the techniques of management 


according to which policy and program are carried out. The major 


policies are determined for the management either by « legislature, 
-a board of directors, or some other policy agency. But this does not 
mean that the administrative side of the institution is unconcerned 
with law and policy. Increasingly in all large enterprises, whether 
business or governmental, the professional administrators are re- 


lied upon for advice and proposed programs. Then too, the execu-. 


tive branch is called upon to fill in the details of general laws, by 
means of sub-legtslation, discretionary acts, the creation of stand- 
ards, and decisions between-the rights of parties in disagreement. 
The starting point. of every administrator is an understanding of 
the law or laws that he is expected to carry out; he needs to inter- 
pret law into terms of policy and program. 

Today we cannot accept unqualifiedly the generalization of 
Woodrow Wilson to the effect that “the field of administration is 
a field of business. It is removed from the hurry and strife of poli- 
tics; it at most points stands apart even from the debatable ground 
of constitutional study. It is a part of political life only as the 
methods of the counting-house are a part of the life of society.’’* 

any is the time that officials have wished that this’ were 
true. But it is not; politics (in the sense of law or policy) runs all 
the way through administration. Group pressures operate directly 
and ceaselessly upon every branch and subdivision of public ad- 
ininistration. Professor Herring’s new book shows that when in- 
terest groups do not get what they want from the legislature they 


pursue the administration, and that when the lawmaking body ... 


capitulates, the orgaiized interests keep tab on the executive 
agency to be sure that it performs ifs work to the group’s satisfac- 
tion. One of the commonest expressions of the public servant is 


A bureau has its clientèle.” 

“Woodrow Wion bo edin believing that administration has 
no close connection with the constitutional system and the general 
framework of government.? Inadequate machinery is the principal 
cause of administrative inefficiency and ineffectiveness. In the last 


fifty years, there has been a remarkable improvement in the com- 
petence of public personnel and the methods employed by govern- 


ments. In these respects, public administration has greatly out- - 


e Wilson, op. cit., pp. 209-210. * Ibid., p. 211. 
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distanced business management. For example, in the installation ` 
and use of office techniques and labor-saving devices, such agencies 
as the United States Census Bureau and the British Post Office 
Savings.Bank have stood {n alclass of their own, leaders for industry 
as well as for government. Where government fails is in the articu- 
lation of the levels of government, failure to abolish or consolidate 
needless political subdivisions, and in the discouraging slowness 
with which individual governments are reorganized and modern- 
ized. This is the realm of machinery. Until the mechanism is put into 
working order, competent administrators and modern techniques 
are ineffective, or at best only partially successful. Constitutional 
reform is the condition precedent to most far-reaching administra- 
tive improvements. If the basic design is wrong, minor repairs are 
bound to prove disappointing; This means that federal decentraliza- 
tion, regional devolution, county consolidation, the rationalization 
of special districts, and the internal reorganization of our larger 
governments are the most needed reforms in public administration. 
The most brilliant executive lis sometimes broken by an inflexible 
and utterly unworkable organization system. Here government is 
handicapped. Business corporations can change their organizations 
whenever the president recognizes the need of it. Public officials 
must await the slowness and uncertainty of constitutional change. 
Political science would do well to level heavy guns on the amassed 
lethargy which stands in the way of structural teforms. 

The American constitutional system of checks and balances 
makes it difficult to put into loperdtion tried and tested principles 
of public administration. The ines of responsibility are not clearly 
marked. Unity of management is hard to achieve because of the 
fact that the executive is not) tecognized as the indisputable head 
of the administrative departments and mdgpendent establish- 
ments. Executive leadership and administrative control are effec- 
tive only when the confines of the administrative hierarchy are defi- 
nite, all units are included, and the lines of authority are simple. 
In the cabinet form of government, in the city-manager plan, and 
in the corporate set-up, respo ibility*and unity are assured. The 
same superiority is found in the use of staff services. It is the func- 
tion of personnel, finance, and other staff officers to be helpful to 
the chief executive; staff persons should never issue orders directly 
to line officers. This is a universal principle of good administration. 
When the constitutional system incorpofates responsibility at its 
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center, all staff services can readily be made to occupy their proper ~ 
position. Not so, though, the American system of checks and bal- 
ances: the civil service commission becomes a “control” agency; 
the chief finance officer is the servant of the legislature. 

If a democratic people really desires the government to seek as- 

siduously the ends of the state, it will construct the constitutional 
` system so that the gdministration will be responsible and unified. 
The checks and balances system makes it necessary and inevitable 
to violate public administration’s central principles. In a realistic 
analysis, the intimate interdependence of the constitutional and 
administrative structures will be closely observed.!® The fixity of 
our written constitution, the multiplicity of our governing units, 
and the failure to provide for responsible leadership and adminis- 
tration make our constitutional system a difficult one within which 
to build principles of public administration. 

Some may question whether we know enough about administra- 
tive principles (or possibly whether there is enough that can be 
learned) to make a comparison between the rival claims of consti- 
tutionalism and administrative requisites. This is a fair question, 
because first principles have been relatively slow in emerging. How- 
ever, this backwardness is due more to neglect in research than to 
the mysterious or impoverished character of the subject-matter. 
What are the component parts of public administration? About 
what subjects can principles possibly be formulated? The principal 
questions concern objectives, area, organization, finance, personnel, 
techniques of management, public relations, and external control. 

- Whenever a coöperative program is to be set in motion; the logic 
and precedence are roughly as follows: what is to be done; what is 


the proper area; what form should the organization take; how shall ` : 


it be controlled and éperated; from what source shall its funds 
come; how shall the personnel be chosen and its interests cared 
for; what attention needs to be given to public interests and atti- 
ides: and what forms of external control, if any, are necessary? 
Planning is the first and most important step in administration. 


f 10 There needs to be a closer working relationship between public law and publie 

‘administration. I cannot agree with Woodrow Wilson that the distinction between 
constitutional and administrative questions is that “between those governmental 
adjustments which are°essential to constitutional principle and those which are 
merely instrumental to the possibly changing purposes of a wisely adapting con- 
venience.” Basic design controls, and unless altered will rob administration of its 
vitality for social accomplishment. 
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The objectives of the program must be carefully thought out, and 
the administrative goals and procedures must also be given serious 
_ attention. Only when objectives are formulated clearly is an enter- 
prise likely to develop a corporate philosophy and institutional 
esprit de corps. The goals determine, to a considerable extent, the 
administrative methods which will be found most efficacious. 
Strangely enough, many enterprises, among them some very large 
ones, fail in the first and most important step, the planning func- 
tion. iA : 

There are some objectives of good administration which are 
sought by every form of enterprise, public and' private, business 
and non-commercial. In the first place, as we have already sug- 
gested, there needs to be unity of management. This means that 
there can be only one recognized head of the organization, that all 
essential parts are joined and move forward together, and that con- 
trol and direction of the going concern from the outside will not be 
tolerated. Unity is necessary for planning, synchronization, con- 
trol, effective leadership, and esprit de corps. In the second place, 
the administrative entity should be flexible. It should be able to 
respond to changes in markets, technology, and tastes. Stated 
negatively, the enterprise should be free from red tape and rigid 
regulations and procedures. This suggests a third desideratum, 
namely, responsiveness. The establishment should look outward, 
not merely inward. This is to say that all procedures and attitudes 
should be attuned to consumer wishes and requirements. The out- . 
ward, responsive attitude on the part of administrators is the erux 
of what has latterly been called “public relations.” Finally, great 
administration is characterized by atmosphere, spirit—an institu- 
tional quality which is pleasing. This end-product of good manage- 
ment is the result of a combination of factors; chief among which 
are outstanding executive leadership, adherence to sound manage- 
ment principles, and considerate treatment of employees and cus- 
tomers. 

It is not necessary to catalogue ig detail principles of public 
administration for all of the component parts of the field. Our 
present purpose is to make it clear that theoretical formulations 
are indispensable in this age of large-scale erfterprise, that there 
are universal rules to be uncovered, and that attention to the 
theoretical systematization lof administration is badly and urgently 
needed. Concerning administrative areas, for example, we may 
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postulate the rule that boundaries should correspond as closely as 
possible to the composite of major problems within an area, ade- 
quate attention being given to administrative convenience, finan- 
cial economy, and cultural attachments. Organization principles 
aim at a structure in which all authority is concentrated in the 
chief executive, lines of responsibility are hierarchical, staff officers 
clear through officiats of the line, adequate attention is given to 
staff services, sufficient freedom is guaranteed to operating heads, 
and the entire organization is meshed at hierarchical levels and 
simply controlled at the top. There should be no more departments 
than there are necessary functions, and in no case more than the 
-chief executive can control within the span of his attention and 
competence. The greater a person’s responsibility, the more he 
needs to delegate tasks and the greater is the need for staff assist- 
ance. Personnel work should never assume control functions; its 
purpose is to help the executive plan and think. Accounting and 
auditing are separate responsibilities and should be treated accord- 
ingly in the organizational set-up. It is even more important that 
the executive should lead than that he should control. Authority 


and responsibility should be coéqual. The objects of public relations 


are to understand and to be appreciated. Finally, regular checks 
should be provided for the prevention or punishment of illegality, 


arbitrariness, discrimination, or discourtesy. The administrator - 


should serve all, and none with special favor. 

Principles of administration are applicable to all fields of human 
activity. Their equal applicability is particularly striking when 
very large enterprises are compared. The management problems 
and procedures in the American Telephone and Telegraph Com- 
pany, for instance, are pot unlike those which obtain in the federal 
government. Officials of the A. T. & T. find their most difficult 
management problems in the relation between headquarters and 
field, in reconciling operating autonomy and over-all control, in 
keeping delay and other evidences of red tape at a minimum. Any 
large government is constanjly struggling with the same problems. 
Where is a sufficient supply of executive ability to be recruited, 
and how are men of extraordinary ability to be pulled up to the 
top without injurirtg the morale of those less gifted? Every large 
enterprise is perplexed by these problems. Even the undue influence 
of the Comptroller-Genesal in federal administration has parallels 
in large corporations; it is always difficult to keep the finance man 


a 
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` effective and at the same time in his proper place. The larger business 

enterprises become, the more like governments they are. ‘“‘Bureau- 

cracy is inherent,” confess business executives; “the only question 

is whether its objectionable characteristics are ineradicable.”’ 

None the less, there are important differences between large 
corporate enterprises and our larger governmental administrations. 
Democratic government creates distinctive problems for public 
administration. As a rule, only one difference is emphasized: the 
fact that most private businesses are judged by profitability and 
most government departments seek only the gréatest amount of 
service. This difference is important, because, as we have already 
said, administration is ultimately reducible to effective incentives. 
However, we should not permit this factor of undoubted impor- 
tance to withdraw our attention entirely from other governmental 
differences. 

Business administration is essentially a dictatorship, or at any 
rate a monarchy. Administration under a democracy, on the other 
hand, is deliberately limited and checked. This difference in what 
may be called constitutional theory accounts, in part, for the unity 
of management which business management easily achieves and 
which government administration finds it so difficult to accomplish 
within the confines of the democratic structure. Hence, too, the 
greater freedom of corporate executives to make changes in organi- 
zation, to be responsive to new situations, and to react quickly to 
consumer desires. 

Governmental administration is less responsive than business 
management because it is more accountable. It must adhere to the 
law; this being the case, meticulous regulations are promulgated. 
Business executives are not 80 circumscribed. They may change 
rules and regulations when it suits their convenience or when the 
interests of the business seem to require it. The necessity of legal 
compliance is the principal cause of government red tape. In its 
name, of course, regulations and red tape may be carried much 
farther than they need to be. One of the chief means of improving 
governmental administration is to reduce the number of inflexible 
regulations which, like a set of law-books, the administrator has 
before him on his desk. How to make administration flexible and 
responsive and at the same time legally accountable and consti- 
tutionally responsible—this is one of the mpost difficult adjustments 
of democratic government. 
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Another advantage enjoyed by business management is the 
greater continuity of policy and executive leadership. It takes time 
and continuity to give programs a fair trial, to build up a unified 
administration, and to develop attachments to leaders and to the 
service. There are few such unbroken periods in a representative 
government. When one party is voted out and another in, old poli- 
cies are likely to be stopped and new ones begun, whilst new faces 
appear in executive posts. These starts and stops, changes of leader- 
ship and losses of experience, are part of the cost which a people 
must expect to pay for popular rule. The price is not too high. 
Moreover, the upsetting consequences can be mitigated by pro- 
ducing a permanent administrative corps and giving it a proper 
amount of authority. We simply note this difference between gov- 
ernment and business because it helps to explain the relative ad- 
vantage, from an administrative standpoint, of one, and the 
difficulty of the adjustment of the other. 

Governmental administration is more complex because of the 
nature of public duties. In large realms of social action, compulsion 
is necessary. Government regulates, prohibits, prosecutes. This 


means that public authorities must operate in a hostile or an- 
tagonistic atmosphere. Very few such situations arise in business - 


administration; services are usually sought, or at any rate evoke 
a positive pleasure-tesponse. Then, too, business services are rela- 
tively more simple because specialization is greater. Compare the 
problem of administering a large organization which sells one serv- 
ice or product, such as the telephone or a motor car, with that of 
a national government, which has within each department literally 
a score of diverse concerns. The United States Department of the 
Interior, for example, is charged with responsibility for matters so 
diverse as hospitals for the insane, oil wells, Alaskan bears, country 
schools, grazing rights, and universities. Specialization makes it 
easier to produce outstanding administration; concentration is one 
of the laws of success. The opposite is likewise true: multiple in- 
terests divide attention, make unity and coöperation difficult, and 
militate against institutional homogeneity and esprit. 

It was once thought that an outstanding difference between busi- 
ness and government is that the latter is bureaucratic and’ the 
former is?not. We now know that bureaucracy is generic, the 
result of size. Small governments are no more bureaucratic than 
small business units. Large governments are not necessarily more 
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bureaucratie than large corporations. Bureaucracy is a necessary 
implication of large size. Some of its results are efficient, while 
others are socially objectjonable. The problem of administration is 
therefore to eradicate, if possible, those consequences of bureau- 
cracy which are undesirable. They are the very ones we have men- 
tioned, namely, inflexibility, disunity, unresponsiveness. The ob- 
jectionable features of bureaucracy can be made to dissolve when 
sufficient amounts of principle are applied to large organization 
units. The need of outstanding executive leadership, staff assist- 
ance, decentralization, and functional specialization is in direct 
ratio to the size and complexity of the institution. Woodrow Wilson 
wisely remarked: “The object of administrative study is to rescue 
executive methods from the confusion and costliness of empirical 
experiment and set them upon foundations laid deep in stable 
principle.’ 

The problem of the developing science of administration is like 
that of other social science disciplines in that it needs to become 
systematic and yet guard against insularity. The need for a con- 
sistent theory of large-scale administration is even greater today 
than it was when Woodrow Wilson wrote—less was known then, 
but the problems were nowhere near as great. The creative state 
and an “administered” economy have emerged within the last 
half-century. One needs simply consider the staggering significance 
of the administrative problems requiring solution and the empirical 
nature of attempted solutions to secognize the crying need for a 
systematic body. of principles. 

The answer is to be found in a broader view of administration 
than has heretofore obtained, and in concerted attention to an 
underlying rationale. If the cultural view is steadfastly adhered to, 
insularity can be avoided. We do not want efficiency for its own 
sake; we want it for the sake of our democratic form of government. 
If administration were allowed to develop in a closed compartment, 
we should probably find that in a generation or so democratically- 
inspired people would have to tear down or reconstruct much that 
had been done in order to make the instrument conform to the 
life and temper of the people. Public administration in a democracy 
cannot expect to be concerned solely with efficrency.” 

1 Ibid., p. 210. 


n “An individual sovereign will adopt a simpleəplan and carry it out directly: 
he will have but one opinion, and he will embody that one opinion in one command. 
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The formulation of an acceptable theory and philosophy of ad- 
ministration is likely to be less difficult than the education of 
legislators and voters in the necessity of. applying these findings. 
There is a natural distrust of a strengthened executive, and yet it 
is perfectly obvious that most administrative improvements, such 
as greater unity and flexibility, hinge upon the enhancement of 
executive responsibility. We need to educate our fellow citizens to 
see that the advantages of simplification, effectiveness, and responsi- 
bility more than offset the theoretical danger of abuse of power. 
Woodrow Wilson has stated the matter in his usual lucid manner: 
“There is no danger in power, if only it be not irresponsible. If it 
be divided, dealt out in shares to many, it is obscured; and if it 
be obscured, it is made irresponsible. But if it be centered in heads 
of the service and in heads of branches of the service, it is easily 
watched and brought to book. If to keep his office a man must 
achieve open and honest success, and if at the same time he feels 
himself intrusted with large freedom of discretion, the greater his 
power the less likely is he to abuse it, the more is he nerved and 
sobered and elevated by it. The less his power, the more safely 
obscure and unnoticed does he feel his position to be, and the more 
readily does he relapse into remissness.”! ° 

Administrators need to educate their masters. Democracy can- 
not survive unless basic programs succeed in accomplishing their 
objectives. On the other hand, the only kind of effectiveness which 
is acceptable to a democratic people is that which is produced by 
those who can be trusted. ‘“The ideal for us is a civil service cul- 
tured and self-sufficient enough to act with sense and vigor, and 
yet so intimately connected with the popular thought, by means of 
elections and constant, public counsel, as to find arbitrariness or 
class spirit quite out of the question.’*4 The acceptability of public 
administration principles is dependent upon their consistency with 
and contribution to those denfocratic values which the community 
is determined to preserve at all costs. 


But this other sovereign, the people? will have a score of differing opinions. They can 
agree upon nothing simple: advance must be made through compromise, by a com- 
pounding of differences, by a trimming of plans and a suppression of too straight- 
forward principles. There will be a succession of resolves running through a course 
of years, a dropping fire of commands running through a whole gamut of modifica- 
tions.” Woodrow Wilson, tbid., p. 207. 

n Tiid., pp. 218-214. . 

M“ Ibid., p. 217. 


l 
I 


i é 
AMERICAN GOVERNMENT AND POLITICS 


The Economic Limitations to Certain Uses of Interstate Compacts. 
Within recent months, increased attention has been given the possibility 
of utilizing interstate compacts to cope with problems that transcend the 
boundary lines of given states. A Council of State Governments has been 
created to promote such interstate agreements, and several states have 
established commissions to facilitate coöperation with this council. Com- 
pacts have been advocated as solutions not only for the problem of crimi- 
nal extradition, but also for such problems as the control of the extraction 
of natural resources (e.g., coal, oil, gas, water supplies,sand water power) 
and the conservation of their supply, and the regulation of milk prices, of 
the conditions of labor, and of the production and distribution of the serv- 
ices of certain classes of public utilities. 

It is my purpose in this paper to indicate that the use of interstate 
compacts to solve important economic problems is greatly limited by the 
inherent nature of economic processes and economic interrelationships.! 
It is not my intention to appraise historical and administrative arguments 
designed 10 show the limited applicability of interstate compacts;? or to 
consider any legal questions other than the apparent economic implica- 
tions of Article I, Section 10, of the Constitution, relative to compacts; 
or to advocate the superiority of control by compact over control by indi- 
vidual states, even though the criticisms of control by compact apply 
with even greater force to control by individual states. 


I ° 

It is generally accepted that the task of the economy of a community 
is to maka such use of the more or lese scarce factors of production as to 
satisfy the varied wants of the persons composing that community in the 
most advantageous manner possible. While the nature of these wants is 
conditioned at any moment by the culture of the community, the total 
importance of any one want, given a certain cultural milieu, depends upon 
the prevailing income distribution. This income distribution may be fixed 
either as at present by rewarding the owners of factors of production in 

1 The economic criticisms of the use of interstate compacts apply a fortiori to 
efforts on part of individual states to solve problems for which compacts are ad- 
vocated. For a defense of uniform action by states, see W. B. Graves, Uniform 
State Action (Chapel Hill, 1934). 

2 Critics have urged: (1) that we have proof of the limited applicability of inter- 
state compacts in the fact that nearly all of the compacts approved by Congress 
(24 in 1789-1918, 13 in 1918-31) have dealt with boundary disputes, engineering 
projects, and river and harbor traffic between adjacent stétes; (2) that the forma- 
tion of significant compacts either has proved impossible or has been attended by 
years of delay; (3) that national administration and control is much more effective 
than regionai administration and control. 
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accordance with their approximate productivity and modifying this re- 
sult through taxation and through interference with the competitive proc- 
esses, or as in a socialist state by basing income upon the principles of 
both productivity and needs.? In either case, however, the efficiency of the 
economic system is measured, other things being equal, in terms of its 
capacity to satisfy most advantageously, over a designated period of time, 
the set of needs fixed by the culture and the income distribution of the 
community. 

When states enter into an interstate compact in order to cope with a 
problem, whether important or not, the objective is control. When that 
problem is an important one of an economic nature, the objective is con- 
trol of the processes of production, or of distribution, or of both.‘ Control 
-of production and/or distribution by means of interstate compact may be 
open to criticism on one or more of three grounds. First, control by com- 
pacting states may injure the inhabitants of non-compacting states. 
Second, the control sought may prove impossible of attainment unless 
all the states composing the United States enter such a compact. Third, 
the objective sought may involve ethical issues which can properly be 
dealt with in a democracy only ona national scale. We shall consider these 
grounds in order. 

Article I, Section 10, stipulates that “no state shall, without the con- 
sent of Congress . . enter into an agreement or compact with another 
state or with a foreien power.” The purpose of this requirement of consent 
by Congress, whether explicit or implicit, is, so far as modern social and 
economic and othex problems are concerned, to prevent abrogation of 
federal powers or the establishment, by some states, of compacts which 
are deemed injurious to other states. While the practical meaning of the 
above clause, as it applies to interstate compacts established to solve 
economic problems, depends ultimately and predominantly upon how the 
Supreme Court defines both an abrogation of federal powers and an injury 
to the citizens of other than the compacsing states, the theoretical mean- 
ing of the term ‘ ‘injury’ lies in the fields of economics and ethics. 

For purposes of analysis, let us conceive of the United States as a closed 


3 While finished goods and factors of production should always be priced, as the 
mathematical economists have shown, in accordance with their relative scarcity, 
allocations of income per se need not be based solely upon productivity. The objec- 
tives of collectiviam are identical evith those of competitivism: (a) given a certain 
income distribution, to maximize the advantages securable from the available sup- 
ply of the factors of production; (b) to establish such a system for the selection of 
leaders and such a system of communal controls as will at all times make available 
the largest technologically possible supply of productive resources. 

* A compact designed to establish control of certain prices, or of working condi- 
tions in certain industries, involves control of certain aspects of production and/or 
distribution. 
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economy, insulated from all contact with other economies.’ Let us as- 
sume, further, that a reduction in the real incorne of the non-compacting 
states constitutes an economic injury to the latter.6 Given these two as- 
sumptions, the economic consequences of any possible interstate compact 
must be appraised in terms of its comparative effect upon the economic 
fortunes, respectively, of the citizens of the compacting states and of the 
non-compacting states. Let us next suppose this closed economy, the 
United States, to consist, in respect to any specific economic problem, of 
two regions; the first, or A, including all states affected by that specific 
problem; the second, or B, including all states not participants in any 
codperative or compacting action which the states composing the first 
region take in respect to that given specific problem. 

There are three possible conditions under which a compacting action 
by the states comprising region A would not injure the economic interests 
of the states comprising region B: (1) when no effects of such action pass 
beyond the borders of A; (2) when either all the effects, or the net effect, 
of such action are/is favorable-to B; (3) when the states comprising A 
arrange to reimburse B for any economic injury caused to states in B by 
the compacting action of the states:comprising A. The practical and the 
‘economic feasibility of the use of interstate compacts to solve economic 
problems transcending the lines of given states must then turn upon: 
(a) the possibility of inducing all states in B (e.g., all states which produce 
oil) to enter a compact (e.g., in respect to oil control); and (b), the possi- 
bility of meeting the three conditions which we have specified. When it 
is impossible to achieve (a) and (b), there exists am economic reason for 
either laissez faire or action by the federal government. 

Now let us test the applicability of,interstate compacts to the solution 
of economic problems in the light of the above reasoning. The establish- 
ment, by a given number of states, of a compact providing for the control 
of some economic problem can injure the economic interests of the inhabi- 
tants of non-compacting states if’ one or more of three ways: (a) through 
elevating the price of commodities sold by tife compacting states; (b) 
through increasing the supply of commodities sold by non-compacting 
states; <0) through depressing the demand for commodities sold by non- 
compacting states. Given such injury, and given, further, that the com- 


š In the real world, certain compacts may affect other states in the United 
States through the medium of international ecénomis relations. 

® We shall argue below that any economic control which reduces the total eco- 
nomic income of certain states for certain periods of time must be justified on one 
of two grounds: (a) that the achievement of alleged natjonal objectives is being 
- furthered; (b) that fascism or communism is being checked thereby. Ground (b) is 
a special case under (a). The restriction of economic control to control by compact, 
df adopted as a national policy under (a), would necessarily constitute a rejection, 
on ethical grounds, of the objections advanced in this paper. See, however, below. 
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pacting states cannot or will not adequately reimburse the non-compact- 
ing states for such injury, it follows that the establishment of the compact 
clearly violates what seems to have been the intent of the framers of 


` “Article I, Section 10, relative to interstate compacts. 


A compact may elevate the prices charged to inhabitants of non-com- 
pacting states for certain products of compacting states. For example 
if, as W. J. Donovan’ has suggested, a compact were established to con- 
trol the production of cotton, the price per pound of cotton to the cotton 
-consumers living in the non-compacting states would be raised. These 
consumers would therefore suffer an injury unless the compacting states 
made available to the non-compacting states a sum equal to the real 
purchasing power lost to the non-compacting states by the compact in 
question. Now if, as is generally accepted, the cotton-growing states grow 
cotton because their resources are comparatively suited thereto, it follows 
that such reimbursement would cost the compacting states more on the 
balance than the compact could yield. Hence, assuming observation of the 


intent of Article I, Section 10, the compact would prove either unworkable 


or absurd.’ The compacting states would not reimburse the non-compact- 
ing states, or would experience a reduction in total income as a conse- 


quence of the combined effect of the compact and the reimbursement. _ 


Generalizing, whenever the immediate result of economic control by com- 
pact is a use of resources less in accord with the laws of absolute and 
comparative advantage, the real income af the compacting states can be 
increased only at the expense of the non-compacting states.” The real 
income of the compasting and/or the nor-compacting states will not be 
reduced only if the compact causes resources to be used more in accord 
with the laws of absolute and comparative advantage.’ 


1 Bee University of Pennsylvania Law Rev., Vol. 30, pp. 5~16 (November, 1931); 
Annals of Amer. Acad., Vol. 160, pp. 82-83 (January, 1932). 

8 The same economic criticism may be directed against the A.A.A. program. 
However, this program may. be defended on the ground that its objective was na- 
tional, not regional, in seape. 

*See B. Oblin, Interregional and International Trade (Cambridge, 1933), and 
F. W. Taussig, International Trade (New York, 1927), for treatment of the problem 
of securing the most economical geographical distribution of industry. 

10 If, as a result of the establishment of a compact, production within the com- 
pacting states were carried on more in accord with the laws of comparative and 
absolute advantage, the non-compacting states would tend automatically to gain. 
For even though the price of certain commodities sold by the compacting states 
would rise, others would fall as a result of the shift of factors of production to other 
types of production. Hgnce, assuming that the non-compacting states purchased 
from the compacting states more than one type of goods, the non-compacting states 
would, on the balance, get a larger volume of goods in exchange for things shipped 
to the compacting states. The problem involved must. be analysed in terms of in- 
ternational trade theory as of a given moment of time, or, postulating increasing 
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If a compact caused restriction of the output of an industry located in 
the compacting states, there would be released from that industry factors 
of production which would enter into competition with similar factors 
located in the non-compacting states and thus decrease real income in’ 
the latter. For example, if the cotton-growing states were to form a com- 
pact to restrict cotton acreage, some of the acres and men and equipment | 
hitherto employed in cotton-growing would engage in the production of 
corn and other products. The supply of these products would be aug- 
mented, their price would fall, and the incomes of non-compacting states 
growing such products would decline. Moreover, assuming that produc- 
tion had elready been conducted in accordance with the laws of absolute 
or comparative advantage, the gain to compacting states would be less 
than the loss to the non-compacting states. 

A third effect of interstate compacts in respect to economic problems 
has been implied in the preceding analysis. A compact may alter income 
distribution within the compacting area and thus alter the relative vol- 
umes of demand for different products produced in the non-compacting 
‘area. For example, if a compact served to divert income from, say, capital 
to labor, and if labor spent this income for different commodities than had 
hitherto been purchased by the owners of capital, business men in the non- 
compacting area who had hitherto sold their products to the recipients 
of income from capital would experience a decrease in gross and net in- 
come. Those who produced the products consumed by labor would ex- 
perience an increase in gross and net income. The compact would thus 
alter the composition of the demand for products of the non-compacting 
area. Whether such an alteration could per se be interpreted as injurious, 
however, is doubtful, for the economyein the non-compacting area, given 
mobility of labor and capital, could be addpted to the changes in the 
demand for various products. If, however, the compact resulted in a less 
economic use of resources in the compacting area, the resulting situation 
would be that assumed in the first case postulated above. 

Generalizing the three postulated cases, wê reach this conclusion: 
whenever an interstate compact results in a use of productive resources 
which is less in accord with the laws of comparative and absolute advan- 
tage than was the use made prior to the establishment of the compact, the 
total income of the United States is decreased. Since, as has been shown, 
there are many economic interconnections between the compacting and 
the non-ccmpacting regions, it would be impossible, in utilizing an inter- 
state compact to deal with any important economic problem, to confine 
the effects of that compact to the compacting area. Accordingly, if the 


returns as Marshall does, over a designated period of time. See R. F. Harrod, Inter- 
national Economics (New York, 1933), Chaps. 2-3. 
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purpose of a compact is an increase in the real income of the compacting 
area, and if the effect of that compact is a decrease in the economy with 
which resources are used, the resulting loss in income will probably be 
borne by the non-compacting states. Injury ta the non-compacting states 
can be prevented only if they are reimbursed for the loss in question. This 
loss, however, necessarily exceeds the gain of the compacting states. It 
follows, therefore, that the only condition under which Congress can 
reasonably sanction such a compact is one under which the compact 
will have lost its raison @’etre. In short, the only economic compacts to 
which Congress can reasonably give consent are those whose effects are 
completely confined within the compacting area, or if they transcend that 
area, do not on the balance reduce income in the non-compacting areas." 


sag 


A second weakness of economic control by means of interstate com- 
pacts lies in the fact that some or all of the beneficial results" achieved 
through control by compact flow into the non-compacting states, whereas 
the non-beneficial results of the failure of the non-compacting states to 
enter into a given compact flow into the compacting states. For the num- 
ber of states which can be brought into a given compact designed to estab- 
lish uniform conditions of economic ccntrol. will almost inevitably be 
less than the number which must be brought into a compact if the objec- 
tives sought through that compact are to be realized. Compacting states 
could avoid this second weakness only by converting the area of the com- 
pacting states into a tlosed economy, or by securing adequate reimburse- 
ment from the non-compacting states; that is, by means of remedies which 
are neither possible nor desirable from a national point of view. 

The effect of economic control through interstate compacts is thus 
analogous to the effect of non-uniform taxation by states. Control by 
compact will have one of three possible immediate effects upon the rela- 
tive price (or real income) per unit of given types of factors of production: 
(a) the price of all types Will be raised, ar the price of some will be raised 
and the price of none will be lowered; (b) the price of none will be altered; 
(c) the price of certain types will be lowezed. For example, a compact may 
increase, decrease, or have no immediate effect upon the price of a given 
grade of labor; it may increase, decrease, or have no effect upon the re- 
turn per unit of a given categery of capital. 

While the ultimate effectiveness of eccnomic control by means of inter- 
state compacts will not-be reduced, given conditions (a)-or (b), the ulti- 
mate effectiveness of such control will be reduced, given condition (c), 


u See note 3 above. 
u By “beneficial results” Iemean results deemed beneficial by the compacting 
states, and hence sought by them through control by compact. 
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unless one of two further conditions is present: (1) the factor whose rela- 
tive price is reduced cannot migrate to the non-compacting area; (2) the 
price of the factor whose price is reduced in the compacting area still re- 
mains above the price of similar factors in the non-compacting area. If, 
however, as a result of the establishment of a compact in area A, the price 
of factor X is elevated above the price being offered for X in non-compact- 
ing area B, units of X will migrate from B into A. And if the price of 
factor Y in area A is reduced below the price being offered for factor Y in 
B, units of Y will migrate from A to B. Accordingly, the objective of the 
compact, raising the price of X in A relative to the prise of Y, will prove 
impossible, or nearly impossible, of accomplishment." To illustrate: if 
the immediate effect of a compact is to raise wage rates and to decrease 
the price per unit of capital in A, and if as a consequence labor migrates 
from B to A and capital migrates from A to B, wage rates in A will again 
be depressed to, or approximately to, or below, the pre-compact level, 
whereas the price per unit of capital will again be pushed toward the 
pre-compact level. The immediate effect of such factor migration upon 
total real income in A, in B, and in A+B, will depend upon whether such 
migration has caused all factors to be used more or less economically 
following the establishment of control by compact as compared with their 
use prior to the establishment of such control. The longer run effect of 
both the compact and of any consequent migration of factors will depend 
upon the extent to which changes in the relative prices of factors, caused 
by such compacts and migration, in turn influence the rate at which 
various types of factors are supplied.“ g= 

In the present section, we have argued that the detrimental effects of 
the failure of non-compacting states te establish controls similar to those 
adopted by the compacting states flow into the compacting states. In the 
preceding section, we argued that the detrimental effects of control es- 
tablished by compacts flow from the compacting into the non-compacting 
area. In the next section, we shall argue that both because of these two 
effects and because of other ethical and economi? implications, important 
economic controls, when deemed desirable, should be national rather than 
regional in scope. For, however legalists define the meaning of “national 
in nature,” important controls of economic life are rendered “national in 
nature” by economic processes. Such controls involve alterations of 

n We assume, of course, that the achievemeft of such an objective is economi- 
cally possib-e. 

u The analysis in the above paragraph has run in terms of migration and coun- 
ter-migration of factors. If there were no such factor migration, and if, as a conse- 
quence, the relative proportions in which factors are supplied in certain regions 
were altered, the effect of this alteration would be transmitted to other states 
through the medium of interstate commerce. ° 

u “Whatever subjects of this power sre in their nature national, or admit only 
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specific prices in a system of nationally interdependent prices, an altera- 
tion of any one of which involves an alteration of some or all of the 
others, just as an alteration of the position of a marble in a bowl of 
marbles involves an alteration in the re_ative positions of some or all of 
the other marbles in the bowl. 


mt 


In the preceding sections, it has been suggested that both-the establish- 
ment of controls by interstate compacts and the failure of certain states 
to establish certain controls may resuli in injury respectively to non- 
compacting and to compacting states. If it were possible to assess either 
the net injury to non-compacting states saused by the action of compact- 
ing states, or the net injury caused to compacting states by the failure 
of non-compacting states to establish similar controls, the injured states 
could be reimbursed. In view of the lack of adequate methods for measur- 
ing the practical extent of such injuries, it would be virtually impossible 
to make proper reimbursements. Moreover, it would be difficult to allo- 
cate equitably such reimbursements, if made, among the individuals 
living in the states receiving such reimbursements. Any method designed 
to secure equity as between states or between regions is thus beyond 
man’s capacity to achieve. 

Control of economic life presupposes certain ethical postulates in the 
light of whick certain objectives appear desirable. These postulates, and 
hence the objectives based thereupon, may be implicit in the developing 
cultural system, or they may be the sheer assumptions of a few individ- 
uals!” who consider themselves representatives of certain interest groups. 
What is of immediate consequence, however, is not the source whence 
the advocacy of the objectives emanates, but the fact that the achieve- 
ment of any other set of objectives than those being realized at any mo- 
ment of time necessarily involves an alteration of the status quo, a shift 
of power and opportunity and income from some individuals and groups 
to other individuals and groups. Such a shift in turn presupposes conflict 
—conflict between interest groups or between aggregations of interest 
groups rather than between individuals as such. 


° 


of one uniform system, or plan of regulation, may justly be said to be of such a na- 
ture as to require exclusive legislation by Congress.” Cooley v. Board of Wardens 
(1851), 12 Howard 299. 

1 E, 8. Corwin has observed that “production for the interstate market... 
knows no state lines.” In view of the above analysis, not only production for the 
interstate market, but aslarge proportion of the production intended for the intra- 
state market, kas effects which transcend state lines or the boundaries of the area 
within which production originally takes place. See E. 8. Corwin,-in Cornell Law 
Quarterly, Vol. 283 (1932-33), p?502. 

ty The distinction here made is one of degzee, not of kind. 
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Conflicts involving economic objectives must be waged on one or both 
of two terrains. Conflicts over economic objectives always and of ne- 
cessity involve economic interest groups, or economic strata. Conflicts 
of this sort are thus inherently vertical in nature. In proportion, however, 
as such conflicts occur within the boundaries either of an individual state 
or of a region comprising compacting states, they tend also to become 
horizontal in effect. For the controls to which such conflicts give rise 
involve, as I have indicated, overflows of detrimental effects from com- 
pacting to non-compacting areas and from non-compacting to compacting 
areas. s 

Since conflicts of the type described are ultimately inevitable, the social 
and political problem seems to be two-fold: (1) eliminating all inherently 
unnecessary conflict; (2) providing such an organization for the resolution 
of conflict between organized groups as will give to each a voice in 
achieving economic and political adjustment and will efficiently secure a 
constant re-balancing of interests.!8 Conflict between states, or between 
groups of states, while not wholly avoidable, could presumably be re- 
duced by relegating to the national legislature all economic controls whose 
effects necessarily transcend the area of any group of states that might 
establish an economic control by means of interstate compacts. Against 
this contention, but one possibly valid non-legal argument may be ad- 
vanced, namely, that regional or state control constitutes the most 
effective means of preserving a democratic form of government, the most 
effective means of checking the growth of a centralized form of control 
which will metamorphose into fascism or into communism. The validity 
of this contention is contingent, however, upon: (a) whether or not 
centralization per se will result in, or foster the development of, fascism 
or communism; (b) whether or not state and regional control can be 
maintained against the consolidating effects of technological change and 
of concentration of financial control of industry; and (c) whether or not 
the desires of preponderating groups can be adequately or most efficiently 
satisfied within the framework of state and regiona? controls.’ 

18 See John R. Commons’ interesting analysis of this problem in the Amer. 
Econ. Rev., Vol. 25 (June, 1935), pp. 212-228; and cf. his Institutional Economics 
(New York, 1984). : 

19 Clues as to the possibility and probability of altering the status quo to achieve 
new objectives lie in the prevailing culture complex, in the matrix of history. The 
means of alteration lie in the comparative strength and capacity of pressure groups 
arising out of cultural situations. The function of social science consists in the inter- 
pretation of these trends, in the development of such a system of selecting economic 
and political leaders and methods as will most effectively 8nable the achievement 
of the ethical objectives which are implicit in the contemporary cultural develop- 
ment. See article by the writer in the Internat. Jour. of Ethics, Vol. 44 (April, 1934). 
See also further articles in same journal by Frank Knight (Vol. 45, 1932, pp. 200- 
800) and C. E. Ayres (Vol. 44, pp. 452-454; and Vol. 45, pp. 170-199, 356-358). 
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A satisfactory balancing of interests, whether of areas or of social groups, 
seems more likely to be achieved with minimum effort within the confines 
of a national legislature than within the confines of state or regional con- 
trolling bodies. Control on a national scale through the medium of a 
national legislature in which all interest groups are represented seems 
more flexible, more amenable to change, more responsive to alterations 
in the strength of pressure groups and in the nature of objectives sought.*! 
Moreover, there is a greater probability that when the objectives sought 
involve temporary or permanent injury to certain regions, the inhabitants 
of such regions will be able to participate in the gains allegedly achieved 
elsewhere as a consequence of the attainment of these objectives. Finally, 
given a national rather than a regional method of achieving social objec- 
tives, the control of both the legislation designed to achieve given ob- 
jectives and the institutions set up to foster such achievement is vested 
in the only legislative body comprising representatives of every area and 
class which may be affected by such legislation and institutions. 


20 Max Ascoli suggests, however, that too great a flexibility of the legal and con- 
stitutional structure is dangerous. ‘The fight for a greater and more indeterminate 
legal freedom does not allow the crystallisation of traditions and of prestige around 
new constitutions. What we call constitutional democracy is only a very thin crust 
offering the basis for the development of our legal freedoms and protecting us from 
the underlying primeval world of sheer violence. Fighting for a freer legality, we run 
the danger of falling into a pre-legal world.... What is a constitution if not an 
attempt of human ingenuity to build up an artificial mechanical dynasty? This 
shell of laws was molded upon the personal power of the kings, as an instrument of 
legal engineering for ac%mplishing part of their functions and at the same time for 
limiting them. This shell can be filled with a constitutional king or with a president; 
it does not matter very much. But what does matter is that if the shell is broken, a 
form of personal power is bound to come back.” See Social Research, Vol. 1 (May, 
1934), pp. 188-184. Š 

2 Frankfurter and Landis imply that the use of compacts will not make for an 
increase in the inflexibility of the nation’s legal and regulative structure. “Congress 
does not surrender any of its powers; it merely finds no occasion for its present ex- 
ercise of them. There is, therefore, no ‘delegation’ of its power in any legally sig- 
nificant use of the term. But Congress does not foreclose the future. If and when oir- 
cumstances which now call for solution through compact change, Congress is wholly 
free to assume control.” See Yale Lap Rev., Vol. 34 (May, 1925), pp. 726-727. 

n We may illustrate the need for truly representative control as against incom- 
plete control through reference to a recent proposal of Dr. T. J. Woofter to the 
effect that the federal government subsidise the schools in parts of the South where 
families are large and the capacity to provide either education or economic support 
is meagre. Dr. Woofter justifies this proposal on the ground that the children edu- 
cated at federal expense, i.e., at the expense of other states, migrate to other states 
and employ their acquifed capacities there. While this argument seems valid as far 
as it goes, it ought also to be stipulated that the population be moved out of these 
poverty-stricken regions, that population growth in these regions be controlled, and 
that the school curricula be ff&ked by the federal government to meet the real po- 
tential needs of the students and.of the other states to which such students will 
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Summary. In virtually every, if not in every, instance in which an im- 
portant economic control by means of an interstate compact is or may be 
proposed, the compact will result in economic injury to the non-compact- 
ing states, or the failure of the non-compacting states to establish con- 
trols similar to those established within the compacting states will result 
in injury to the compacting states. The high degree of integration of 
economic life to which such boundary-transcendipg effects and injuries 
are traceable, combined with the necessity that policy be determined by 
and class conflict resolved within a body representative of all interests, 
renders national legislative control superior to eithes state control or 
regional control by means of interstate compacts. 

JOSEPH J. SPENGLER. 

Duke University. 


The Presidential Veto Since 1889. In 1890, Mr. Edward C. Mason 
published in his monograph, The Veto Power, the results of bis investiga- 
tion of presidential vetoes down to 1889. In the present note, it is proposed 
to supplement the earlier study by presenting a short analysis of vetoes 
between 1889 and 1934. 

By 1889, the direct veto had been applied to 435 measures. Of this 
number, however, over 200 were pension bills vetoed during Cleveland’s 
first administration. Of pocket vetoes, there had been only 16.1 From 
1889 to the close of the Seventy-third Congress in June, 1934, the direct 
veto was exercised 235 times, and 292 pocket vetoes were recorded. In the 
hundred-year period from 1789 to 1889, 29 vetoes*were overridden by 
Congress; in the 45 years from 1889 to 1934, 22 met reversal.? This in- 
crease in the number and proportion ef vetoes is attributable to the in- 
creased amount and broadened scope of legislation resulting from the 
complexity of our social and political life. 

Veto messages have set forth a great variety of reasons for disapproba- 
tion, but taken by and large the objections may be grouped into the two 

- main classes mentioned above: (1) those based ufpoa unconstitutionality; 
(2) those based upon inexpediency either in content or in form. In the 


migrate. In brief, no grant of funds is defensible unless the providers of such funds 
control the effects of their expenditure. Spending by Congress does not, however, 
per se assure a representative, responsible, and economic use of funds and resources. 
For, as Corwin suggests, the spending power, Which has eluded all constitutional 
snares and which has been employed and is being employed to attain indirectly the 
very objectives that Congress has been and is constitutionally prohibited from 
achieving directly, is ‘constantly exposed when left to itself to be overridden by 
corrupt amalgamation of thievish interests.” See E. 8. Corwin, The Twilight of The 
Supreme Court (New Haven, 1934), pp. 178-179. 

1 E. C. Mason, The Veto Power (Boston, 1890), Appendix D, p. 214. 

* See Table I. : 
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former group may be placed the comparatively few vetoes to prevent 
legislative encroachment’ upon the executive. In the total of 235 direct 
vetoes in the period surveyed, only eight were for executive protection, 
and these were of less. practical importance than the larger group of 
vetoes based upon reasons of wisdom or expediency. In addition to these 
eight vetoes, five were based upon other constitutional grounds. These 
include Taft’s veto of the Webb-Kenyon Act because it violated the inter- 
state commerce clause, and his veto of an appropriation bill exempting 
certain agricultural and labor groups from the operation of the anti-trust 
laws; Wilson’s veto of the war-time prohibition enforcement act; 
Coolidge’s disapproval of the second agricultural surplus control measure, 


TABLE I 


SUMMARY OF DIRHOT AND POCKET VETOÐS, 1889-1934 


No. of No. of Un- 





. No. of No. of 
Prestdent Ad Dale of Congress Direct Vetoes successful Pocket 
ministration Vetoes Over- Attempts Vetoes* 
ridden to Override 
Harrison 1889-1893 61, 52 19 1 I 23 
Cleveland 1893-1897 53, 54 42 5 9 124 
McKinley 1897-1901 55, 56 8 — 1 35 
T. Roosevelt 1901-1909 57, 58, 59, 60 41 1 1 40 
Taft 1909-1913 61,62 30 1 9 9 
Wilson 1913-1921 63, 64, 65, 66 33 6 9 11 
Harding 192141923 67 5 — 1 1 
Coolidge 1923-1929 88, 69, 70 20 4 4 26 
Hoover 1929-1933 71,72 21 3 5 10 
F. D. Roosevelt ° 

(to June, 1934) 1983- 73,- 18 , dl — 13 
Totals 235 22 40 292 


TEOS E EEEE E E E ER 
* Based on House Document No. 493, 70th Congress, 2nd Session, up to Decem- 

ber 22, 1928, and since ten, on summaries of congressional sessions appearing from — 

time to time in the American Political Science Review and in the Untied States News. 


with its equalization fee clause involving a relinquishment by Congress 
of its taxing power; and Hoover’s veto of the Muscle Shoals bill on the 
ground that it deprived the states of their constitutional right to tax 
property within their borders. In short, the 13 vetoes exercised on the 
ground of constitutionality, whether to prevent encroachment upon the 
executive or to protect Congress’s own powers, are only approximately 
one-twentieth of the total number of direct vetoes. Two of these. 13 were 
overridden—both of them, curiously enough, dealing with liquor control, 
i.e., the Webb-Kenyon Act of the Taft administration, and the war-time 
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prohibition enforcement act of the Wilson régime. No veto imposed to 
protect the executive from legislative encroachment met reversal. 

In the broader class of vetoes based on wisdom or expediency fall, first, 
those measures private in nature, such as pensions and various types of 
private claims? and second, measures involving public matters of sec- 
tional interest (such as the creation of additional judicial districts and 
the erection of public buildings), as well as measures dealing with general 
public or governmental policies. One hundred and three of the 235 direct 
vetoes were applied to bills classified as pension or private claims, and dis- 
approved for a variety of reasons, notably technical faults in drafting, false 
or unjustified claims, and considerations of economy. Presidential de- 
termination to defend the public treasury and to check extravagant pen- 
sion or private legislation often faced congressional hostility; yet only 
three vetoes arising from this source met reversal, all being pension bills 
during the Fifty-fourth Congress (1895-97), under Cleveland. Of the 
public measures, 20 dealt with legislation of sectional interest and 20 with 
Indian matters, every President with the exception of Harding having 
disapproved at least one Indian act.‘ One such veto met reversal in the 
Sixty-sixth Congress (1919-21), in Wilson’s administration. 

The remaining 79 vetoes in the class based upon expediency—a frac- 
tion more than one-third of the total vetoes—were of bills which, in presi- 
dential opinion, were contrary either to established governmental policy 
or to the best interests of the public welfare. In this group are included 
such measures as the silver coinage act of the Cleveland administration; 
the census and water-rights bills under Theodore#Roosevelt; the five 
tariff acts and the joint resolution admitting Arizona to statehood, with 
its constitutional provision for judicial wecall, in the Taft administration; 
the immigration measures, with their literacy test clauses, under Cleve- 
land, Taft, and Wilson; the army enlistment act and the resolution for a 
separate peace with Germany, which fell to the lot of Wilson to consider; 
the recurring bonus measures with which Harding and his three successors 
had to deal, and on which, with the exception of Haading and Franklin D. 
Roosevelt (in the period here dealt with), each suffered defeat; the 
‘MeNary-Haugen agricultural surplus control act of Coolidge’s adminis- 
tration; and the Philippine independence act of Hoover’s term. In addi- 
tion to these measures which in themselves sought to enact legislation 
deemed by the Executive indefensible or unwise, mention might be made 
of those appropriation measures, notably in the Taft and Wilson terms, 


3 Harrison, 7; Cleveland, 28 (18 pension, 10 private claims); McKinley, 4; T. 
Roosevelt, 23 (2 pension, 21 private claims); Taft, 10; Wilson, 9; Harding, 1; 
Coolidge, 3; Hoover, 3; F. D. Roosevelt (to June, 1934), 15. 

4 Harrison, 1; Cleveland, 4; McKinley, 2; T. Roosevelt, 2; Taft, 1; Wilson, 1; 
Coolidge, 4; Hoover, 4; F. D. Roosevelt (to June, 1934), 1. 
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which contained riders so objectionable’ that the President refused to 
be a party to them. In only 13 instances in this group of 79 vetoes did 
Congress disregard presidential objection and repass the measure.’ 

Since the major portion of the balance of unreversed vetoes relates to 
legislation of importance, the conclusion may be reached tat the veto is 
effective in preventing the enactment of measures judged by the Execu- 
tive to be of doubtful expediency or constitutionality. Giving weight to 
this deduction are the many vetoes of unwise Indian legislation, of bills 
of purely sectional interest, and of private pension and relief measures 
which, in varying number, all Presidents have disapproved and vetoes of 
which, with a few negligible exceptions, Congress has made no attempt 
to reverse. Furthermore, in many instances the presidential veto has 
been instrumental in the passing of subsequent legislation from which the 
objectionable features of the original measures were omitted. This is 
especially noticeable in the case of the many appropriation bills dis- 
approved because of riders, and in the recasting of the decennial census 
act in the administration of Theodore Roosevelt. 

Table II shows the relative frequency of direct vetoes, both sustained 
and overridden, in “controlled” and in “divided” or “adverse” Con- 
gresses. By a “controlled” Congress is meant one in which both houses - 
are controlled by the President’s party. “Divided” or “adverse” Cap- 
gresses are those in which one or both houses are dominated by the party 
opposed to the President. It will be seen that in the period of politically 
controlled Congreages, covering 33 of the 45 years from 1889 to 1934, 
there were 150 direct vetoes, and 25 (16.6 per cent) attempts to override 
the veto, of which nine i per ont) were successful, and 16 (64 per cant) 
unsuccessful. 

The period of politically divided or adverse Congresses covers 12 of the 
45 yéars:under consideration. In this period, there were 85 direct vetoes, 
and 37 (43.7 per cent) attempts to reyerse the veto, of which number 13 
(35.1 per cent) were successful, and 24 (64.8 per cent) unsuccessful. When 


š These include (1) the river and harbor appropriation bill in the Fifty-fourth 
Congress (1895-97), under Clevelaqd; (2) the immigration measure with its provi- 
sion for a literacy test, finally repassed after three previous unsuccessful attempts, 
during the Sixty-fourth Congress (1915-17), during Wilson’s first term; bills dealing 
with (8) daylight saving repeal, Ae) reéstablishment of the War Finance Corpora- 
tion, and (5) army enlistment it the Sixty-sixth Congress (1919-21), during Wil- 
son’s second term; (6), (7), and (8) the bonus bills in the Coolidge Sixty-eighth 
(1923-25), the Hoover Seventy-first (1929-31), and the F. D. Roosevelt Seventy- 
third (1933-34) Congfesses; (9) war emergency officers retirement act, (10) night 
postal service pay measure, and (11) fourth-class postmasters’ compensation bill— 
all in the Seventieth Congress (1927-29) of the Coolidge administration; (12) the 
Spanish War pension increa&e measure of Hoover's Seventy-first Congress; and 
(18) Philippine Independence Act of his Seventy-second Congrese (1931-33). 
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the time element in the distribution of Congresses is considered, these 
figures assume importance, for they indicate that in the 12 years of 
politically divided or adverse Congresses the direct veto was exercised 
more than one and one-half times as often as in the 33 years of politically 


Tasie II 


USE OF THE DIRECT VETO IN CONTROLLED, DIVIDED, AND 
ADVERSE CONGRESSES, 1889-1934 








CONTROLLED DIVIDED OR AD- 


CONGRESSES e VERSE CONGRESSES 
No. Un- . No. Un- 
successful oe of No. of rien: No. of ae successful 
Attempts Ov Direct President Date Direct Over Attempts 
to Over- oe, ~ Vetoes ae Vetoes >. to Over- 

s en ridden $ 

ride ride 

1 — 16 Harrison 51 188%-91 

52 1891-93 4 1 — 

8 — 18 Cleveland 53 1893-95 

54 1895-97 24 5 6 
1 — 2 McKinley 55 1897-99 
4 56 1899-01 
15 T. Roosevelt 57 1901-03 
58 1903-05 
14 59 1905-07 
1 1 12 60 1907—09 
8 Taft ` 61 1909-11 4 
62 1911-138 22 1 9 
1 — 4 Wilson 63 1913-15 
1 4 %4 1015-17 
65 1917-19 5 — 3 
86 1919-21 20 5 5 
1 — 5 Harding 67 1921-23 
1 1 3 Coolidge . 68 1923-25 
— — 4 69 1025-27 
3 3 18 70 1927-29" 
4 2 11 Hoover 71 1929-81 
72 1931-338 10 1 1 


= 1 18 F.D. Roosevelt 73 1933-34 


16 9 150 85 13 24 


controlled Congresses; that, although within the respective groups them- 
selves the percentages of both successful and unsutcessful attempts to 
override the veto were almost identical, four times as many attempts at 
reversal were resorted to in the years of politically divided or adverse 
Congresses as in those controlled by the President’s party; and that in 
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the former period, congressional reversal occurred approximately four 
times as frequently as in the latter. 
KATHERINE A. TOWLE. 
University of California. 


Tightening the Direct Primary in Michigan; First Applications of the 
Filing Fee. Taking note of the constantly increasing number of persons 
who were seeking nomination to public office in Wayne county, Michigan, 
a special election laws commission (1930) recommended a change in the 
laws governing the primary. The recommendation, accompanied by a 
draft of a bill, proposed to make it somewhat more difficult in that county 
for candidates to qualify for a place upon the primary ballots. The legis- 
lative response to this recommendation was an innocuous amendment 
providing for the deposit of a small filing fee as an alternative to the 
nominating petition. However, primary abuses during the depression 
years convinced the legislature that more drastic action was necessary, 
and in 1935 the election laws, as applied to Wayne county, were again 
amended abolishing the nominating petition and substituting the filing 
fee for “candidates for county office or office in the state legislature.’ 
A similar provision was imposed by charter amendment for municipal 
offices in the city of Detroit.? 

Those who were instrumental in effecting these changes in the election 
laws believed that the new requirement would tend to deter many frivo- 
lous candidates; but none was naive enough to believe that the introduc- 
tion of the filing fee“vas a panacea for all primary abuses. There was also 
a general feeling that these initial provisions were defective in some re- 
spects; but, since they were morg or less experimental, it was thought 
expedient to put the acts into operation and to proceed by way of amend- 
ment, attempting to strengthen the law as defects appeared in its applica- 
_ tion. The provision as applied to municipal elections in Detroit produced 
gratifying results in its initial test.* The state law was first applied in 
September of this yegr,eand its effects upon the conduct of the primary 
may now be studied. 

This note is an attempt to evaluate the law upon the basis of its first 
application. Attention is directéd, first, to the law as a step in the direc- 
tion of a shorter primary ballot, and second, to features of the law which 
- obviously need strengthening. The conclusions presented here were ar- 
rived at from a comparative study of the results of the past three pri- 
maries. The writer is well aware that, owing to unsettled political con- 
ditions in Wayne ceunty, future primaries conducted under the existing 

1 Public Act No. 60, Public Acts, 1985. See “Tightening the Direct Primary,” 


in this Ruvmw, Vol. 30, pp. 12-522 (June, 1936). 
3 Ibid. : 3 Ibid. 
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laws may produce results not entirely in harmony with his present find- 
ings. Persons thoroughly familiar with the political situation in Detroit 
are agreed upon this point. 

The extent to which the deposit requirement tended to shorten the 
primary ballots may be determined from an analysis of the figures pre- 
sented in the accompanying tables.‘ In Table I is presented an analysis 
of the past three primaries in Wayne county. It wil be noted that many 


TABLE I 
- WAYNE COUNTY PRIMARIES, 1932-36 
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1932 | 1934 | 1936 | 1932—34|1934-36||1932-36 
Stato senate +.72 | —. 581|) —.28 
State legislature +.015; —.291| —.28 
County* +.88 | —.418|| —.22 











+.212 


* The figures presented in this tabulation represent the numbers of candidates 
seeking nomination to offices which are filled every two years. There are ten such 
offices, All others were eliminated in order to obtain as uniform a study over the 
period as possible. 


more candidates sought nomination in the primaries of 1934 than in the 
presidential year 1932; and that there Was in 1936 a perceptible decrease 
in the number of candidates, in all classes, when compared with the num- 
bers in either of the earlier primaries—a total decrease of 26.5 and ‘42 per 
cent, respectively. However, these; percentages, standing alone, are not 
necessarily of great consequence; hence, Tables I] and III are presented. 

It is of interest to observe a decrease, also, in The number of office- 
seekers in all categories in these latter tables. But, in contrast, attention 
must be directed to the fact that the decreases in Table II, all offices 
where the nominating petition has been retained, are only approximately 
25 per cent of the decreases in Wayne county where the fee is mandatory. 
Likewise, the figures presented in Table IIf form the basis for a second 
interesting comparison. 


4 Certain discrepancies will appear if the figures present®d here are compared 
with those in the tables accompanying the note on this subject in the June issue of 
this Ruyrew. These discrepancies arise from slight changes in classifications, which 
will be noted from the offices listed in the tables, and fhe exclusion from considera- 
tion here of all county offices which are not regularly filled at two-year intervals. 


58 l THE AMERICAN portrrcat SCIENCE REVINW 


Tapia IT 
OUT-STATH PRIMARINS, 1932-36 



























Total Number Candidates per Percentage of 
Office of Candidates Nomination Change 
1932| 1934 | 1936 || 1982 | 1984 | 1936 ||1982-34]1984-36]1932-36 
State senate 2| 20|1.7l 1.8. À +.058 — .08 
State legislature || 341 | 345 | 321 || 2.2 | 2.2 | 2.0 || +.012| —.067] —.059 
Total sa | 432 | 413° aa 2. 2.0 || —.02 | —.044| —.063 


Taste III 
CONGRESSIONAL PRIMARIBS, 1932-36 
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Total 


Candidates seeking nomination to Congress do not come within the 
provisions’ of the act. Thus, all such candidates, in Wayne county as 
throughout the state, are requiréd to file nominating petitions; yet the 
final figures disclose a decrease in the number of congressional candidates 
from Wayne county, over the four-year period, of approximately 50 per 
cent, in contrast to a decrease of only 26 per-cent in the fee-paying groups. 
However, in defense of the fee requirement, it must be observed that 
almost all of the decr€ase in the number of congressional candidates came 
in 1934 rather than in “1936, and at a time when the total number of candi- ` 
dates considered in Table I inereased by 21 per cent. To emphasize the 
point further, the decrease in the latter group, following the enactment 
of the present law, stands in sharp contrast with the two per cent decrease 
in the number of congressidnal candidates. Thus, although there were 
substantial decreases in the number of candidates for all offices in Wayne 
county, it appears safe to conclude that the decreases in the two groups - 
cannot be attributed to the same causes; and, consequently, the fee sys- 
tem does not stand discredited upon the basis of this comparison. To 
determine the extent toe which these decreases should be directly at- 
tributed to the fee system is somewhat more difficult. 
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Referring again to Table I, it will be observed that there were more 
candidates for all local offices in Wayne county in 1934 than in 1932, a 
presidential year; but that in 1936 there were by far fewer candidates 
than in either of the two earlier primaries. In view of the increase in 1934 
over the numbers in 1932, it would not have been unreasonable to antici- 
pate a further increase in the number of candidates in the primaries of 
this year. However, in spite of the temptation toeattempt to ride into 
office in the wake of a presidential election, there was an actual decrease of 
42 per cent in the number of candidates. This percentage, friends of the 
idea may conclude, is fairly indicative of the deterrent possibilities of the 
system. However, this mathematical comparison is not necessarily con- 

- clusive. 

On the other hand, it may be contended that the figures presented in 
Table I are meaningless—that the sharp rise in the number of candidates 
in 1982 and 1934 may be attributed to unemployment, business lag, and 
consequent political unrest. This argument finds support in the fact that 
there was an immediate decrease in the number of candidates with the 
return of economic normality as reflected in the automotive industry. 
Further support for this proposition will be found in a comparative 
study of the primaries in the presidential years 1928 and 1936. The latter 
primary produced 72 candidates for the state senate and 141 candidates 
for the lower house, while in 1928 only 40 and 138 persons sought nomina- 
tion to these same bodies—a greater number than appeared in either 
1926 or 1930. However, this comparison, which argues, against the merits 
of the filing fee, requires some explanation. 

Prior to 1932, Michigan was recognized as a solidly Republican state 
and, in spite of a large but widely scattered minority, the Democratic 
party was poorly organized and in many cases inactive. This latter fact 
was emphasized by the general, assumption that nomination in the Re- 
publican primary was tantaniount-to election.’ Thus, prior to 1932, the 
Democratic party did not contribute in great numbers to the group. of 
office-seekers; in fact, in 1930, the party did not holda _ primary in Wayne 
county. 

However, the party has been rehabilitated and, at the present time, 
threatens to dominate the political scene in the métropolitan area of the 
county. This renewed activity has tended to increase the number of candi- 
dates on two fronts. The reorganization of the party has not only pro- 
duced a host of Democratic office-seekers, but, having successfully chal- 
lenged Republican leadership from without, has encouraged challengers for 


ë In the election of November, 1980, the Republican ‘party ‘elected a United 


~ States senator, made a clean sweep of all state offices, elected Michigan’s 13 con- 


gressmen, and claimed 31 of the 32 seats in the state sénate and 98 of the 100 seats 
in the house. 
a 
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tion; yet the writer is convinced that partisan polities in Wayne county 
Economie and political factors which were, in part, responsible for the 
sharp increases in thenumbers of candidates between 1930 and 1934 have 


of Republican candidates. Economic conditions and intra-party contests 
for leadership have undoubtedly contributed to the unfortunate situa- 
will not, in the immediate future, assume its pre-depression quietude. 


leadership within the ranks of the party and thus increased also the number 
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With so many contributing factors, it is extremely difficult to evaluate 
the influences of any one; yet, in view of all the facts, the decreases which 
may be attribute@ to the fee system are probably fairly accurately re- 
flected in the net change from 1932 to 1936—a decrease of 26.5 per cent. 
This conclusion is shareg by election officials and seasoned political ob- 
servers and finds some support in the reactions of the candidates. A’ poll 


undoubtedly contributed to,the decreases evidenced in the last primary. 
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of approximately one-half of the candidates revealed that 53 per cent of 
those questioned believed that the fee tended to discourage self-seeking 
candidates, thus tending to decrease the total number; 40 per cent 
thougbt that it made little or no difference. 

In addition to its influence in decreasing the number of candidates, 
two other features of the fee system are deserving of notice. As originally 
conceived, the signature petition was supposedly inglicative of the candi- 
date’s popularity and his standing in the community. However, these 
commendable features were destroyed with the introduction of “petition , 
pushing” tactics, and the filing of signatures became erecognized as a 
matter of legal routine. In many cases, petitions were filed which all 
parties recognized to be of spurious character. In an attempt to stamp 
out these undesirable practices, signatures were limited in some juris- 
dictions, including the city of Detroit, to those of registered voters, and 
the petitions were checked against registration lists for the purpose of 
eliminating spurious signatures.. This requirement placed a heavy finan- 
cial burden upon the city and, in many cases, disqualified innocent candi- 
dates. The deposit requirement in these jurisdictions protects the candi- 
date from disqualification because of the misdirected enthusiasm of his 
supporters and at the same time returns a neat saving to the city. 

In the second place, prior to the introduction of the direct primary, 
the candidates or the parties were compelled to assume all expenses inci- 
dental to nominations; but, with the change in nominating methods, 
these costs were passed on to the public. Without reference to the merits 
of the proposal, it may be observed that the deposi system affords an 
opportunity to return this item, in part, to the candidates. In the munici- 
pal primary of 1935, considered togethes, these two factors, i.e., forfeited . 
deposits and the elimination of signature petitions, returned to the city 
of Detroit a net saving of $22,000. Since petitions filed for qualification 
in the general primaries were not required to be checked under the old 
law, the saving to the county in tht recent primary was somewhat less; 
however, something over $10,000 was realized frdtamforfeited deposits. 

Even though we may safely conclude that the present law was instru- 
mental in decreasing the number of office-seekers and introduced some 
incidental reforms, the net result is nevertheless discouraging. The pri- 
mary ballots carried the names of well over 300 candidates.’ “Everybody 

6 Personal letter from Oakey E. Distin, ‘chief supervisor, City Election Commis- 
sion, Detroit. í f 

1 The length of the ballots varied somewhat from district to district depending 
upon the numbers seeking nomination to Congress and the two houses of the state 
legislature. In a district picked at random in the city of Detroit, the ballots carried 
the names of 122 and 187 Republican and Democratic candidates, respectively. 


In addition to the list-of county offices to which nonsinations are made regularly 
each two years, the 1936 ballots carried the names of 59 candidates—each party to 
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‘in Wayne county; including seasoned politicians and newsp. 
admit surprise and amazement at the large number of candid: 
names were filed July 28 last, the last filing day. The numb 
didacies filed that. day. was almost beyond belief. We explain t 
citing: (1) continuance of unemployment, with a natural des 
part of various people to get on the public payroll; (2) the inten 
interest in all politieal subjects throughout our land, with c 
interest in public offices; (8) partisan rivalries and controver 
have kindled intense bitterness of feeling among ‘various fa 
leaders, leading‘to promotion of impossible candidacies; (4) th 
many cases that the self-advertising, self-starting candidate w 
name on the ballot would have his fee returned because of the I 
from the voters which he foolishly anticipated.’”® 

. This accurate and impartial summary of the situation in Way 
emphasizes two glaring weaknesses in the present law. In the : 
the operation of the law not only permits, but actually encou 
filing; and, in the second place, the act does not sufficiently im) 
the would-be candidate that he, in filing for office, assumes a 
. sponsibility and a, financial obligation. Either of these defi 
fraught with possibilities for abuse, and to that extent brings 
- inating system into. disrepute and weakens the deterrent effe 

filing fee. 
’  Office-seekers in almost ‘all’ cases filed late for one of tw 
Knowing that many candidates are induced to enter only after 
been opportunity to judge the strength of the opposition and 1 
_ entries are mere “spite” candidacies, the office-seeker attempt 
wait, and thus outwit, all possibte opponents. In other cases, t. 
` trant had determined to be a candidate for public office, but d 


` * decision as to the particular office, hoping to promote his 


through an opportune last minute choice. Late filing tends, unc 
to produce confusion: and inconvenience rather than positive 
the nuisance possibiefés can be eliminated, without working i: 
any candidate, by an-amendment requiring that the lists sh 
made public until the expiration of the filing date. 

The second weakness is of far greater import and lends i 
readily to actual abuse. As stated above, the law does not ir 


2? 
nominate six—seeking nomination as circuit court commissioners. Fo 
cies in total numbers, see footnote 5 and explanatory note following Ta 

The ballots in the November election carried, on an average, 235 nam 
in vertical columns “under the emblems of 12 different parties. Fow 
parties qualified for a place on the ballot by filing vignettes with the ; 


- state but for one reason or another did not certify a slate of candidates. 


3 Personal letter from W. P. Lovett, executive secretary, Detro 
League. 


ani 
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candidate with a sense of either public responsibility or financial obliga- 
tion; and thus not only are the deterring possibilities minimized, but the 
. act, as interpreted, encourages manipulation by the unscrupulous candi- 
date. This weakness may be attributed to the fact that only a. nominal 
fee is required for filing, and to the liberality of the refund provisions. 

Two features of the refund provisions are open to criticism because 
they tend to destroy the deterrent effects of the actsand one, in addition, 
because it lends itself to positive abuses not generally practiced under the 
petition system. The law provides that any candidate who-“shall have 
been nominated or shall have received 50 per cent of the total vote re- 
ceived by the winning candidate” shall have his deposit refunded. In 
many cases, this feature of the law encourages candidacies, especially if 
the lists are open to scrutiny. In case several candidates are entered, addi- 
tional ones are encouraged to file, each believing that the split vote will 
entitle him to a refund. Figures from the recent primary substantiate this 
belief. This problem is more evident when several nominations are made ` 
on a general slate, as illustrated by the election of 17 members at large 
to the state legislature from the city of Detroit.” The charter clause recog- 
nizes the problem of plural nominations and- provides. that any candidate 
who “shall have received a number of votes equal to not less than 50 per 
cent of the total vote cast for the successful nominee receiving the lowest 
number of votes” shall be entitled to a refund.!® The state law carries no 
such provision, but has been construed, in cases of plural nominations, ` 
to entitle any candidate to a refund who receives a total vote equal to 50 
per cent of the vote cast for the last nominee. In view of this interpreta- 
tion, the deterrent effects of the act are practically nullified. _ 

This point may be substantiated by «eference to the Democratic pri- 
mary in the first legislative district. Seventy-seven candidates qualified 
for the primary, in which 17 nominations were to be made on a general ` 
slate. The vote in the district was so widely scattered that the first candi- 
date to be nominated received a tòtal of 45,845 votes, whereas a little 
less than 27,000 votes were sufficient to nominaté*Wee seventeenth candi- 

‘date. The net result was that, of the 77 candidates who made deposits, 
65 received refunds. Candidates for all offiges deposited a total of $29,050, 
of which only $10,100 was forfeited."! This feature of the law, which per- 
mits liberal refunds, is criticized only in so far as it defeats the original 

* The Michigan constitution provides: ““When*any township or city shall con- 
tain a population which entitles it to more than one representative, then such 
township or city shall elect by general ticket the number of representatives to which 
it is entitled.” Art. V, sec. 3. e 

18 Charter of the City of Detroit, Title II, Chap. 2, sec. 3 (as amended April 1, 
1835). Italics in quotation are mine. 


u Candidates for city office in the municipal primary of 1935 deposited a total 
. of $10,950, of which $9,550 was returned by the city. 
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purpose of the act; but the second feature relating to refunds presents a 
more serious question in that it is actually conducive to positive abuses. 

Under Michigan law, a candidate may, if he so desires, withdraw his 
candidacy and his name will not appear upon the primary ballot. For 
this purpose he is allowed a period of three days immediately following 
the last open date for filing. This provision remained unaffected by the 
act requiring the deposit for qualification, and thus the question as to 
whether or not a candidate was entitled, if he withdrew within the three- 
day period, to a refund was left unanswered. In the absence of statutory 
direction, the election commission ruled in favor of refunds and thereby 
cleared the way for two types of abuses. 

The “shopping” candidate was permitted to file for two or more offices, 
study his possibilities for three days after all nominations were filed, and 
then save his deposits by withdrawing in those cases where competition 
appeared too formidable. One candidate, taking advantage of this feature 
of the law, filed for five offices and recovered his deposits in four cases. 

The open lists, combined with the right to withdraw without penalty, 
encouraged the vicious practice of entering “dummy” candidates. The 
enterprising candidate would file in his own right and then induce a group 
of his followers to file for the same office, hoping thereby to eliminate any 
real opposition. With the expiration of the filing date, the “dummy” 
candidates were withdrawn and refunds assured. To what extent this ruse 
was actually practiced or the extent of its success cannot be ascertained. 
However, it is well known that one candidate filed for himself and, in 
addition, for two nen with names politically popular in the Polish sec- 
tions of his district, and entered, also, a candidate named “Murphy.” 
This was a formidable combinatjon; needless to say, no other candidates 
entered, the three ‘‘dummies” were withdrawn, and the original candidate 
was unopposed in the primary. All in all, the sum of $4,800 was returned 
to candidates who withdrew after having qualified. 

The obvious weaknesses in the present law demonstrate the necessity 
for amendment if thg#ee system is to merit continued respect. Few per- 
sons desire a return to the nominating petition with its recognized abuses. 
With few exceptions, the candidates favor retention of the deposit; like- 
wise, the system has the support of almost all civic organizations and 
election officials.2 With public opinion definitely aligned in its support, 
it is only reasonable to beligve that the fee system will be retained and 
gradually strengthened, if not to increase its deterrent possibilities, at 
least to eliminate the present opportunities for abuse. 


1 The Conference for the Protection of Civil Rights was outspoken in its op- 
position to the deposit requirement. However, its criticism was not relevant in that 
its objections centered aroynd the right of the minor parties to a place upon the 
ballot and the Michigan law does not require such parties to hold primaries. 

18 An election commission, created to study existing laws and report recom- 
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From his own observations and the responses of both candidates and 
officials, the writer believes that undue criticism would not be aroused if 
the amount of the fee were doubled and refunds made much more un- 
certain. However, it is generally acknowledged that the greatest defects 
in the law are to be found in its refund provisions, especially as interpreted 
in cases of withdrawals and plural nominations, and that these features 
should be remedied before any attempt is made to increase the deposit 
requirement. Whether or not primary ballots can beteduced to reasonable 
proportions through a proper application of the present principle is a 
debatable question. But this is certain, that a shorter primary ballot in 
our more populous areas can be had only through more sttingent statutory 
control; and the results of the first tests of the fee system are such as to 
encourage further experimentation along these lines. 

Harop M. Dore. 

University of Michigan. 


Sufficiency Certification of Initiative Signatures in Oklahoma. The 
establishment of equitable rules whereby the constitutional rights of 
affected interests may be protected against arbitrary invasion from laws 
adopted by the electorate under the reserved legislative powers of the 
initiative and referendum remains the most important procedural ques- 
tion in the whole field of direct legislation. In reserving the authority to 
initiate constitutional and statutory measures without the approval or 
consent of the popular assembly, and to enact such measures through the 
medium of a popular referendum, the popular sovegeign has created a 
mechanic of legislation coérdinate in authority with the legislature. But 
in erecting barriers against fraudulent and corrupt practices upon the 
part of those engaged in the initiatio of proposed measures, the state 
constitutions and laws present the possibility of obstructionist tactics by 
opponents of the proposals and undue delay in the presentation of the 
measures to the electorates for decision.1 The recent political imbroglio 
in Oklahoma over the adoption of an old-age-pensions amendment to the 
state constitution emphasizes the difficulties of retnciling these conflict- 
ing interests. 

On August 13, 1935, Ira Finley, of the Veterans of Industry of America 
(known as the V. I. A.), and Tom Cheek, of the Farmers’ Union, filed 
with the secretary of state over nine thousand pamphlets, alleging them — 
to contain the valid signatures of 180,364 °qualified voters of the state.? 


mendations to the 1937 session of the legislature, passed over the act hurriedly and, 
to date, has formulated no recommendation concerning the filing fee. 

1 The same issue arises in the operation of the recall. See F. L. Bird and Frances 
Ryan, The Recall of Public Officers (1930), pp. 313-341. 

2 This number was practically double that necegsary for fulfilling the require- 
ments of the statutes. 
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The proposed measure provided for: (1) the payment of pensions to male 
and female citizens over 60 and 55 years of age, respectively, under certain 
qualifications relative to pecuniary income and length of residence in the 
state; (2) the creation of a ‘commission for old age pensions and se- 
curity”; and (3) the laying of privilege taxes to provide the necessary 
revenue.* Oklahoma uses the Oregon system of uniform lists or pamphlets 
upon each of which there are spaces for twenty signatures.‘ 

On August 16, J. M. Ashton, researcher and statistician for the Okla- 
homa Chamber of Commerce, protested the sufficiency of the signatures 
on nineteen counts.’ At the same time, he loosed a blast of propaganda 
against the petifion.t The protestant moved into the secretary of state’s 
office with a considerable corps of clerical workers and handwriting ex- 
perts. The certifying official granted a general hearing, which took place 
on August 21 and 30. In these sessions, the agent of the Chamber of 

. Commerce presented arguments in favor of a detailed hearing. The re- 
quest was finally granted, and the detailed hearings were instituted on 
September 4.” 

In the meantime, the secretary of state was holding hearings on two 
other initiated measures—a homestead exemption and a municipal utility 
bond petition. The latter would have permitted municipal officials, with- 
out popular approval, to issue bonds for the construction of electricity 
distribution systems. The private utility interests fought the certification 
of its signatures, but they worked under cover. Finally, W. C. Bryant, 
sponsor of the measure, petitioned the supreme court to issue a mandamus 
writ ordering the secretary of state to certify to the sufficiency of signa- 


3 The complete text of the proposed measure is to be found in Associated Indus- 
tries of Oklahoma ¢ al. v. Oklahoma Tax Commission, 77 Okla. App. Ct. Rep. 383 
(Feb. 21, 1936, No. 7); Daily Oklahoman, September 20, 1935, and February 19, 1936. 

t See J. D. Barnett, The Operation of the Initiative, Referendum, and Recall in 
Oregon (1915), pp. 227-240; A. H. Eaton, The Oregon System (1912), pp. 13-15; 
Charles A. Beard and Birl E. Shultz, Documents on the State-Wide Initiative, Refer- 
endum, and Recall (1912), pp. 79-94. The Oklahoma statutory provisions are found 
in Oklahoma Statutes, 198J, Vol. 1, ch. 30. 

s Among the irregularities charged in the protest were (a) fictitious names, 
(b) duplication of signatures, (c) existence of many pamphlets not bearing a true 
copy of original petition, (d) cases in which the circulators were also the notaries 
public who attested the legality of the signatures, (e) a large number of forgeries, 
and (f) omission of post-office addresses for many signatures. In all, Ashton charged 
that a sufficient number of the 180,000 signatures were spurious to fail to satisfy 
the requirements for 96,000 bona fide signatures. : 

* His first professional observation was that the measure would necessitate an- 
nual revenue to the amount of $36,000,000. This obvioualy erroneous figure was 
based upon the assumfition that, in effect, one-half of the persons of the age cate- 
gories in Oklahoma were without money income in any degree. A truly brilliant 
statistical conclusion, that, but it certainly was far from experimental accuracy. 

? Datly Oklahoman, Septerfiber 5, 1935. 
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tures; but the court refused to grant the plea. The court had, in 1933, 
issued a like writ in the squabble over certification of à recall petition that 
sought the removal of four Oklahoma City councilmen.® The same issue, 
obstruction, was involved in both cases. A reconciliation of the decisions 
would be a difficult task, though both apparently result from interpreta- 
tions of “reasonableness.” 

One may rightly sympathize with the secretary of state, who sought to 
reach a fair decision on the matter. A special election had alreddy been 
proclaimed for September 24.!° Considerable pressure was applied to this 
official to close the hearing and certify the petition, to jhe end that the 
old-age-pensions measure might be placed upon the ballot. The protestants 
were equally desirous of prolonging the hearings so as to prevent such a 
culmination. Long and tiresome arguments ensued; picayunish objections 
were made. The hearing practically bogged down before Carter, the certi- 
fying official, asked the attorney-general for an opinion as to the pro- 
cedure that he might legally follow. The law officer’s instructions were 
` issued on September 9, just a fortnight before the impending election." 


2 State ex rel. Bryant v. Carter, Secretary of State, 49 Pac. (2d), 217. In denying 
Bryant’s plea, the court said: “It is the duty of the secretary of state to hear and 
determine said protest within a reasonable time and without unnecessary delay, 
having due regard for circumstances, and unless said official unreasonably, arbi- 
trarily, and capriciously postpones said hearing and determination, this court will 
not issue a writ of mandamus to require a hearing and determination prior to date 
fixed by said official for such hearing.” 

* State ex rel. Bass v. Pulliam, City Clerk, et al., 25 Pac. Gd), 64. In holding the 
petitions sufficient after the expiration of the statutory period of ten days, the court 
said: “The initiative, referendum, snd recall provisions of law are features of a pro~- 
gressive government. These features are intended to safeguard to the principal, the 
people, an effective check and control over office-holders, mere agents and representa- 
tives of the people....To permit such delay as here involved, ... would be to 
defeat the object and purpose of a recall provision of the basic law, which basic law 
all of the officials of the city are sworn to uphold and defend.” 

10 Five other measures—three initiative and two statutory—were already quali- 
fied for the referenda election. een: 

u A digest of this detailed opinion appeared in the Daily Oklahoman, September 
10. It was, as follows: 

“One. Payment of s fee to circulators does not invalidate a petition or any part 
of it, 

Two. Where the question is printed upon the petition, erroneous statements by 
the circulator do not invalidate a signature. ð 

Three. Bigners do not have to specify the county in which they live. 

Four. Wheré a circulator fails to have his signature verified, all signatures upon 
the pamphlet are invalid. 

Five. It is not necessary for the circulator to give his aat address. 

Sir. A signer may print his own name and it will constitute his signature. 

Seven, Street addresses of signers are not necessary. 

Eight. Name of town of signer must be given. 
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As the detailed hearing neared the election deadline, the political pres- 
sure for certification became stronger. Carter gave the impression that 
he was invalidating whole pamphlets upon the recommendation of the 
attorney-general. Being also an elected official, the latter did not care to 

‘assume such responsibility. Accordingly, he attended the hearings and 
informed Carter that the latter might use his discretion in invalidating 
whole pamphlets and that the instructions merely outlined the dis- 
cretionary powers of the secretary of state. Being the central political 
figure, the governor felt that he might be blamed if the measure were not 
placed upon the ballot for the special election. From time to time, he 
publicly announced his willingness to place the measure before the voters. 
Finally, on September 17, he issued a proclamation placing the measure 
upon the ballot, despite the fact that the secretary had not certified to the 
sufficiency of the signatures. In commenting upon the proclamation, 

. Governor Marland declared that the “protestants have unnecessarily and 

unlawfully, and contrary to the letter and spirit of the constitutional and 
statutory provisions guaranteeing the right of initiative and referendum, 
hindered and delayed the decision of the secretary of state on the suffi- 

ciency of said petition... . 74 

Governor Marland had a partial precedent in the action of Governor 

Murray in placing an initiated measure upon the ballot in the “‘Firebells”’ 

campaign of 1931, despite the fact that an appeal from the secretary of 
state’s sufficiency certification was then pending in the supreme court. 

The measure failed of adoption in the election, and the appeal was with- , 

drawn.” . 


Nine. An illegible signature is not ånvalid. 

Ten. A signature made by a mark is not valid unless properly witnessed. 

Eleven. This section dealt with authority of the secretary to throw out entire 
pamphlets. In addition, it provided for names to be counted where it appeared the 
same person had signed more than one pamphlet or hed signed the same pamphlet 
with the same name. 

Twelve. The fact thatame summary copy of the names was not readable did not 
effect legality of the signed names. 

Thirteen. The presumption was that the signer was a qualified elector, and he 
does not have to be a registered voter to sign a petition.” 

12 Associated Industries of Oklahoma et al. v. Oklahoma Tax Commission, 77 
Okla. App. Ct. Rep. 383 (Feb. 21, 1936, No. 7). The governor even went so far as 
to question the appropriateness af the whole statutory procedure in regard to certi- 
fication. “The opponents have hired high-priced lawyers and handwriting experts 
with a flock of microscopes to pass on the validity of signatures to invalidate the 
petition. It is humanly impossible to determine the validity of 100,000 signatures 
in that length of time. In my judgment, a sufficient number signed to warrant my 
putting the petition on the ballot.” Daily Oklahoman, September 18, 1935. 

u See Daily Oklahoman, August 30, 1935; Directory of the State of Oklahoma, 
1985, pp. 131, 182. 
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With but one week intervening between the proclamation and the 
election, there was little real campaigning.“ When the ballots were 
counted, they stood 204,522 for, and 78,783 against, the measure. Despite 
the plain mandate of the election, the secretary of state continued the, 
detailed hearing until October 24, one month to a day after the election. 
Then he held the signatures sufficient. This phase of the issue was thereby 
terminated, but another interested party, the Associated Industries of 
Oklahoma, entered the scene with an application for an injunction to 
restrain the state tax commission from collecting the taxes levied by the 
amendment. ° 

In general, the decision features four important rules relative to the 
procedural requirements for legal submission of initiated petitions.” 
First, the court reiterated its contention that the initiative provisions of 
the state constitution are not self-executory.!" Though admitting the 
possibility of some delay if the legislative restrictions were followed, the 
court declared that ‘the purpose of the legislative provisions was to es- 
tablish an orderly procedure for the exercise of the right of initiative and 
referendum by the people and to prevent fraud and corruption in the 
submission of such measures.” There was also the danger of too hasty 
consideration of changes in the basic law, which the legislative provisions 
would serve to prevent. The right of protest, hearing, and appeal to the 
courts was, therefore, fundamental to the orderly operation of the initia- 
tive. 

The second rule resulting from the decision was that an initiated meas- 
ure cannot be submitted to the voters until the aftorney-general has 
passed upon the ballot title. The title must, by law, reveal the vital pro- 
visions of the measure. The statutes provide for an appeal from the de- 
cision of the attorney-general to the supreme court. And although the 
court ruled that it did not have to determine this question in regard to 
the case at bar, it used considerable space in commenting upon it “for 
the purpose of pointing out the importance of a substantial compliance 
with the constitutional and statutory provisions ..’’ None should be 
in doubt as to the plain meaning of this dictum. 

Third, the court’s decision left no doybt as to who should judge the 


u However, Finley stated that he sent 150,000 copies of Labor’s Voice, the official 
V. I. A. publication, to the members of the organisation, urging them to vote for 
the amendment. The governor also made one gpéech in favor of the measure. The 
opposition relied upon radio appeals. 

u Associated Industries of Oklahoma et al. v. nee Tax Commission, 77 
Okla. App. Ct. Rep. 383 (Feb. 21, 1985. No. 7). 

1s Atwater v. Hassett, 27 Okla. 292; ex parte Wagner, 21 Okla. 83; Norris v. 
Cross, 25 Okla, 287; Threadgill v. Cross, 26 Okla. 403; in re Initiative State Question 
No. 10, 26 Okla. 554; Oklahoma City v. Shields, 22°Okla. 265; in re Menefee, 22 
Okla. 365; Rakowski v. Wagoner, 24 Okla. 282; State v. Brown, 24 Okla. 433. 
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validity of pre-election procedure. When Governor Marland issued his 
proclamation putting the measure upon the ballot, he usurped the ju- 
dicial function. “To hold that the governor had such authority at that 
time,” reads the opinion, “would effectually strike down and make 
meaningless and useless the procedural provisions. ...’’ The governor’s 
duties, therefore, were made contingent upon the prior decisions of the 
secretary of state, the attorney-general, and, in case of appeal, the su- 
preme court. His discretion can be exercised only after preliminary de- 
cisions upon the part of these officers. The governor’s proclamation was, 
therefore, wholly without legal force. 

Finally, the court held that the result of an illegal election could not 
have the effect of establishing its legality. It was the expressed hope of 
the measure’s supporters that a tremendous favorable majority might 
influence the court’s decision. The governor was reported as remarking 
that “the way the people vote may have something to do with the su- 
preme court.”!” The respondents relied upon the established rule that 
irregularities in elections do not serve to defeat the popular will.1* The 
same rule obtains in some states in regard to an officer’s answer to im- 
peachment charges for acts committed prior to his last reélection to 
office.!® Popular favor serves, thereby, to purify and condone misfeasance 
and maladministration. However, in this case, the court drew the line 
between the elections that were properly called and those for which there 
was no legal basis. The decision reiterated the rule that the electorate can 
give neither approval nor disapproval to a measure that has not been 
legally submitted %o it.° 

Cortnuz A. M. Ewa. 

University of Oklahoma. ° 


17 Daily Oklahoman, September 18, 1935. 

18 Town of Grove v. Haskell, 24 Okla. 707; City of Ardmore v. State, 24 Okla. 
862; Lamb v. Palmer, 79 Okla. 68. 

19 See my “The Impeachment of Col: We. H. McGaughey, 1893,” Southwestern 
Soc. Set. Quar., Vol. 15, py 52-63 (June, 1984). 

2 The same question was involved in the adoption of an initiated. measure to 
permit the state legislature to convene itself in special session without awaiting the 
official call of the governor. The amendment was held unconstitutional in Simpson 
v. Hill, 128 Okla. 90. 
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Letters to the Editor as a Means of Measuring the Effectiveness of 
Propaganda.! In spite of the enormous literature on propaganda recently 
surveyed by a committee of the Social Science Research Council,? there 
has not as yet emerged a generally accepted definition of propaganda. 
Consequently, any discussion in this field requires at the outset some 
statement or general indication of what one is dealing with, in order to 
reduce misunderstanding. As political scientists, we are taking a strictly 
pragmatic view of propaganda, as completely removed,as possible from 
the area of psychological controversies. We have, for the purposes of our 
studies, considered only such propaganda as is manifested in the organ- 
ized activities involved in efforts to get people to take a particular step, 
such as to vote for Roosevelt, or to abstain from objecting to a particular 
step, such as the United States’ entry into the World War.® These efforts, 
when promotional, may be denominated “a propaganda campaign.” 
Such a campaign proceeds by the organized dissemination of propaganda 
appeals. But these same appeals can, and do, operate without any organ- 
ized promotion; and still they tend to influence those whom they reach.‘ 
Many different kinds of individuals carry these appeals—teachers, 
writers, gossips, etc. From the viewpoint of propaganda analysis, they 
may be called “‘propagandizers.” In the course of a typical campaign, 
there appear propagandizers who indulge in various activities which are 
significant in spite of their unorganized nature. Different is the propa- 
gandist who participates in a propaganda campaigne 

It is little short of remarkable that with the enormous amount of this 
type of activity in our modern world, so few efforts should have been 
made to determine the extent to which these activities are successful. 


1 The following paper is a result of a larger project of research under a grant from 
the Committee on Research in the Social Sciences at Harvard University. This proj- 
ect is being carried on jointly and-seyerally by Gordon W. Allport, H. Schuyler 
Foster, Jr., Carl J. Friedrich, E. Pendleton Herring, and R. L. Schanck. While we 
have profited from the discussions with our associates, sponsibility for this paper 
is assumed exclusively by the authors. 

2 See Lasswell, Casey, and Smith, Propaganda and Promotional Activities (Uni- 
versity of Minnesota Press, 1935). 

3 The psychological problems of propaganda, such as the “manipulation of at- 
titudes,” are thus omitted. Likewise omitted are, of course, other types of organised 
activities which are involved in efforts to get people to take a particular step, with- 
out manifesting propaganda, such as corruption and physical coercion. 

4 The distinction made by some writers between “intentional propaganda” and 
“unintentional propaganda” seems not to be helpful, for wwo reasons: (1) such a 
distinction suggests that either the stuff (appeals) of propaganda or the effect of 
propaganda is different, depending upon the presence or absence of intention; and 
(2) the practical difficulty of determining the presente or absence of intention in a 
specified case is well-nigh insuperable. 
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Propaganda shares this fate with its nearest kin: indirect-action adver-. 
tising.ë Now indirect-action advertising is, speaking logically, a species 
of the genus propaganda, for it seeks to get people to buy something, 
rather than to vote for somebody, etc. In spite of the enormous sums ex- 
pended in that type of advertising, for which the public utilities are typi- 
cal, there is as yet rather little known about the effectiveness of such 
endeavors.’ Since the commercial interests paying for this advertising 
are very large, it stands to reason that the failure to ascertain the effec- 
tiveness of such advertising is at least in part due to the difficulties in- 
volved in measuring that effectiveness. Attempts have been made to cope 
with the advertising phase of this problem by setting up large-scale inter- 
view testing. It is doubtful whether similar methods would be as success- 
ful for testing propaganda. People appear to be much less ready to re- 
spond, or able to describe their own reactions correctly. Besides, the 
method is rather costly. What we really need is something on the order 
of a thermometer, which would more or less automatically register the 
looked-for change. 

If a propaganda campaign is set on foot with a view to getting people 
to do something, the first thing which has to be accomplished is to get 
people to take notice. It is a matter of catching their attention, then 
of arousing their interest. The following study of ‘Letters to the Edi- 
tor” seeks to show that the letters to the editor, when taken together, 
provide us with such a thermometer, indicating the amount of “heat” 
(to stay in our simile) which a certain issue is generating. A cross-section 
of a fair number of newspapers will, through their letters-to-the-editor 
columns, indicate the extent to which interest is being aroused. This may 
seem intrinsically probable; and sô it is. But only by a careful analysis of 
material was this thesis finally worked out. The following is a selection of 
some of the more important data that we perused, and the conclusions 
that we drew from that perusal. 

‘Three investigations a afforded these data: comparison of published and 
unpublished letters to” the editor of an important metropolitan daily, 
covering all issues treated during the period of examination; study of the 
letters on the Massachusetts Teachers’ Oath Bill appearing in many 
papers; and analysis of the letters referring to the Child Labor Amend- 
ment in a single Boston newspaper. 


5 Indirect-action advertising is based on general appeals as contrasted with di- 
rect-action advertising, where the reader or radio listener is asked to write to the ad- 
vertiser for a sample ard the like. 

6 Very interesting along this line are the activities of Dr. Gallup, recently sprung 
into national fame through his cleverly devised American Institute of Public Opin- 
ion, the findings of which are published in many newspapers throughout the coun- 
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It is well known that these letters to the editor are usually prop- 
agandist. The writer is so concerned about his subject that he tries to con- 
vince his fellow-citizens that his interpretation of the matter is correct. 
But if these letters have a thermometric value, we want to know whether 
the concern of the letter-writer reflects the concern of a significant portion 
of the community—that is, whether the appearance of the letters points 
to the existence of an effective propaganda. 

One approach toward answering this question isto compare the letters 
published with those received by newspaper editors. This approach in- 
volved the coöperation of an editor, and several were asked’ as to their 
policies. As might he expected, all the editors who responded to inquiries 
indicated that there was no distortion by editorial bias in selecting letters 
for publication. One editor summed up a fairly general policy in these 
words: ‘We print less than half of the letters received. Publication gen- 
erally depends on two things: first, what is said in the letter, and second, 
who signs it.” The letters of his paper were examined, and 169 published 
and 169 unpublished letters were analyzed, covering the months of 
August, September, and October, 1935. The results are given in the fol- 
lowing table. 


TABLE I 
Contents of Letters Published Unpublished 

New Deal 

pro 7 z 4 

con 49, 38 

non-committal 8 0 
Governor James Curley è 

pro 1 0 

con 8 14 
Italo-Ethiopian War 3 8 
Utilities and Holding Companies s 6 4 
Other r 92 101 


~ 

This editor seems to have reduced the degree of popular emphasis upon 

the war in Africa, and to have spared the public the total number of at- 

tacks on Governor Curley, but we find no evidence of significant distor- 

tion in selection for publication. With respect to the New Deal, and even 

with respect to Governor Curley, the dirèction of opinion in the pub- 
lished and unpublished classes is substantially similar. 


7 Boston Globe, Boston Herald (no answer), Boston Post, Boston Transcript, 
Boston Traveler, Christian Science Monitor, New York American (no answer), New 
York Herald-Tribune (no answer), New York Sun, New York Times, New York 
W orld-T elegram. . 
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Only the four topics specified in the table stood out as the chief objects 
of public interest. Aside from half a dozen letters on the treatment of the 
Jews under the Nazi régime and four about Father Coughlin, there was 
no single “other” topic (despite the large total for that class) which was 
written about by more’ than two or three persons. Some of the miscel- 
laneous letters were about Russia, Henry George, traffic conditions, and 
the Esplanade concerts. Some were illegible; others came from cranks on 
religion, genealogy, of gambling. The significant thing is that each of the 
four outstanding topics was the current subject of an active propaganda 
campaign. 

- So well known is the tendency of letters to the editor to be protests 
that in some newspapers the so-called “Vox Populi” column is known as 
the “Safety Valve.” Our investigation shows that most letters are “agin” 
something or somebody, be it war, Curley, the New Deal, Father Cough- 
lin, or gambling. Of course, there are replies to these protestors when 

' certain issues are raised. In most cases investigated, the protests or ob- 
jections are against some new law, such as the Holding Companies Act, 
or something not so old as to have become customary, such as the New 
Deal, Governor Curley, or a new gambling scheme. 

It is also true that the selection policy of the editor seems to lean in 
favor of letters which discuss the problem under consideration in concrete 
terms. Letters suggesting “Let us do this or that” were classed as ‘‘activ- 
ist,” and those simply stating “I don’t like this” were classed as “nega- 

- tivist.”” Of the unpublished letters, only 31 per cent were activist, while 
53 per cent of the published letters belonged to this category. 

The question is not, ‘‘Aren’t these letter-writers cranks or constitu- 
tional objectors?,” but, “Aren’t the subjects which elicit the greater totals 
of letters precisely those which have been connected with a considerable 
volume of propaganda?” The answer seems to be, “Yes.” 

The further effort was made to determine, from evidences within the 
letters, the occasion which prompted the writer. About two-thirds of the 
letters mentioned the occasion, and the results are given in the table on 
the following page. 

It is not surprising that the newspaper itself conveyed the most fre- 
quent stimulus to write to the*editor. Practically half of the published 
letters referred to news items, other letters, or to editorials. Examination 
of the letters themselves indicates that, in fact, most specimens in the 
“none-mentioned”’ class were’ based upon news items, while a few might 
belong to the “general knowledge” class, indicating awareness of a defi- 
nite occasion, such as “There is a Russian coal-boat unloading in the 
harbor.” There seems to be a relative paucity of letters prompted by 
appeals disseminated through other publications and such media, as public 
speech. But nowhere is thre even a suspicion that the newspaper might 
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Taare II 








Occasion for Writing : Published Unpublished 





News items 

Letters to the editor 

Editorials 

General knowledge 

Personal experience 
‘Common report 

Public event 

Speech or lecture 

Magazine article 

Radio 

Private letters 

Advertising 

Books 

Government reports 

None mentioned 
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have been actuated by jealousy of a rival medium for the dissemination 
of fact or fancy. 

That the letters are especially responsive to representations appearing 
in the news columns was further revealed as an incidental result of a par- 
allel investigation concerned with the appeals utilized in the propaganda 
raging about the Massachusetts Teachers’ Oath Bill during the summer 
of 1935. A number of newspapers were involved in this investigation, and 
the results of this more extensive analysis point even more steadily to the 
conclusion suggested by the intensive study of the single metropolitan 
daily. All Boston newspapers were represented in the clipping collection 
of the realistic lobby organization which furnished these data. 

During the summer, there were among the data 92 news items pertain- 
ing to the oath bill, 43 letters, and 22 editorials. The question was under 
consideration by legislative committees and in the two chambers of the 
General Court during April and May, and the Agal vote came in June. 
Expressions of public interest tapered off during the months of summer 
vacation, but reappeared when academic life was resumed and presented 
an occasion for the enforcement of the neW law. 

The accompanying graph shows the respective frequencies, by months, 
of these three types of newspaper feature. The graph demonstrates the 
sensitive fashion in which the number of letters to the editors of the 
various newspapers indicates the trend in the number of news items de- 
voted to this subject. The letters proved a more faithful index than the 
editorials, especially with respect to the October increase. 

Another investigation, this time of a single issue in a single paper, shows 
some interesting variations on the central teme. Massachusetts was 
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among the first states to consider the national Child Labor Amendment 
which was proposed to the states in June, 1924. At the regular election in 
November of that year, voters of the Commonwealth participated in a 
“public policy referendum,” the results of which were followed by the 
General Court in rejecting the proposed amendment. 


Hay June July August Sepheraber Octob memb 
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Starting with a vigorous epistle opposed to the amendment, a series of 
25 letters extended from July through December. Their distribution is 
given by months in-the following table, which shows how the letters ap- 
peared in a crescendo leading to the voting crisis, which was followed by a 
brief Boston: e 
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1 
if Tas III 
CHILD LABOR AMENDMENT LETTERS 


Month Total For Doubiful Against 
July 2 1 I 
August 3 2 1 
September 7 4 3 
October 7 3 ° 4 
November 2 2 0 
December 4 0 2 2 

tienda: jn aay e pons 

Total 25 12 2 11 





The alternation of a letter or two for, and then a letter or two against, 
the amendment was a feature of the publication policy with respect to 
these letters. It is common knowledge that editors follow this practice of 
encouraging debate: within the column to maintain high reader interest 
in the paper. In this instance, about half of the letters were in response 
to other letters, while the normal stimulation from this source has been 
shown to be only about 12 per cent. The prompting of the 25 child labor 
letters is given in the following table: 


Taste IV 
OCOABION FOR WRITING 


Letters to the editor 13 
Not given 5 
Other (pamphlets, ete.) 4 
Newspaper items 2 
Editorials e 1 

Total 25 


The explanation of the relatively large number of letters stimulated by 
other letters may lie in the fact that eight were signed by representatives 
or organizations which were lobbying for (7 letters}. and against (1 letter) 
the amendment. In this case, the popular response seems less spontaneous 
than normal. It may be remembered thaf the occasion for the vote on 
child labor was somewhat less concrete than others. In our earlier cases, 
the New Deal was in actual operation, war was actually breaking out, 
Curley was doing fresh things from day today. But the children were 
merely working as usual, even outside of Massachusetts, where the law 
was already more restrictive than the average. Political etiquette and polit- 
ical sense caution against replying in the letter colufan to every allega- 
tion brought against the governor or the New Deal. It is quite proper, 
however, for organizations to take a stand onga non-partisan principle 
and to wage war in its behalf. 
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The interesting sequel to this propaganda campaign, from our stand- 
` point, is the size of the vote cast in the referenda held along with the 
presidential and gubernatorial elections. No letter referring to the other 
six referenda appeared in the columns of this paper. The total votes were: 
requirement of a bond for the handling of certain moneys, 622,329; 
correction of the constitution on woman suffrage, 703,418; on office- 
holding by women, 740,121; gasoline tax, 827,726; liquor law, 904,149; 
daylight saving, 924,485; and child labor amendment, 948,340. And the 
child labor vote was not a close one. The amendment was defeated nearly 
three to one, a far wider margin than in any of the other six instances. 
Normally, the closer the election, the higher the vote. It seems that this 
issue had attracted a considerable measure of public attention and con- 
cern.® 

If it be thought that this instrument measures situations which provoke 
propaganda, rather than the effectiveness of the propaganda itself, two 
observations may be apposite. What is regarded as a “situation” is fre- 
quently the result of a propaganda campaign. Also, many “situations” 
arise, such as the voting crisis with respect to the bond requirement, or 
a compulsory referendum on the calling of a constitutional convention 
every twenty years, which are not the signal for the release af propaganda, 
or which do not evoke propaganda effective in stirring the interest of the 
public. 

It is possible that the editor may refuse to publish letters on a particu- 
lar issue, and sometimes he does so.° It is possible that he may write or 
inspire letters to himself, and sometimes he does this. In the latter case, 
it is the editor himself who becomes an important propagandist; but still 
the column will tend to indicate popular interest. Zero in the letter column 
may not reveal the fact that certain propagandas are nevertheless operat- 
ing effectively, for this is only a positive indicator; but if some higher 
figure is registered, we can be rather sure that propaganda is catching 
public attention. Our assurance increases as we enlarge the number of 
newspapers upon whieh a reading of the instrument is based. 

No pretension is made that the letters constitute a well-calibrated in- 
strument for the exact measurement of the effectiveness of propaganda. 
Moreover, other factors than an actual propaganda campaign may enter 
into the situation. What is more, several different agencies may contribute 
` to a propaganda effect. Thus, in the child labor campaign the force which 
- by general consent was the most potent was the Roman Catholic Church. 
To what extent propaganda issuing from such a source would be indicated 


+ 
* See W. A. Robinson, “Child Labor Amendment in Massachusetts,” in this 
Review, Vol. 19, pp. 69-78 (Feb., 1925). 
° One editor said that heevoided issues likely to stir up race hatred, such as the 
Scottsboro case. 
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by the proposed instrument is uncertain. The instrument is particularly 
sensitive to propaganda among the general public by means of the printed — 
word, rather than by the cinema or the radio. The stimuli for letters came 
especially from news items, editorials, other letters, and to some extent 
from books, periodicals, and public addresses. Yet many radio addresses 
are published, sometimes verbatim, in the newspaper, and to a consider- 
able extent the press carries reports of propagandist motion pictures. 
The press is sometimes less dramatic than radio and film, but it is always 
more permanent. 

Our search for “thermometric’” material has resulted in the investiga- 
tion of letters to the editor, and we suggest instead of a column of mer- 
cury, a column of letters. A score of newspapers could be taken to provide 
the basis for measurements. Each paper now devotes a particular space 
to its letters, and they appear in numbers which are fairly constant from 
day to day and from week to week. The total number of letters appearing 
in all of the papers represents the practical maximum for letters which 
could be devoted to a specific topic. This mark at the top of the scale may 
sometimes be exceeded, as in a war crisis, when the pressure of propa- 
ganda, like an expanding column of mercury, shatters the normal re- 
straints and the letters overflow into other pages of the newspaper. At 
the lower end of the scale, the absence of letters on a certain topic could 
represent absolute zeto; but for the purpose of indicating the emergence 
of an effective propaganda, points could be empirically established to 
exclude from the range of active measurement the normal quota of ran- 
dom letters on such topics as religion, first robins in spring, and gambling. 

Once these working limits were established for a particular group of 
newspapers, there would remain onlyethe problem of marking as many 

_ degrees of propaganda effectiveness upon the scale as the observer might 
desire. The instrument offers utility for measurement in both absolute 
and comparative terms. Ultimately, however, in order to measure the 
full effectiveness of propaganda, we shall need not only a “thermometer,” . 
but a whole panel of instruments. . 

H. ScHoYLER FOSTER, JR., AND CARL J. FRIEDRICH. 

Harvard University. A 

British Influence on the American Press, 1914-17. The primary objeo- 
tive of a political propaganda campaigneis to establish an attitude of 
mind, a climate of opinion. When such a campaign is successful, the point 
of view which it has created acts as a censor or interpreter of news. The 
anti-German attitude displayed by<the American® press between 1914 
and 1917 was the result of such a campaign. It was not_accidental, and it 
was not the result of guilt resting exclusively ypon Germany. 

On August 5, 1914, the British cut the cables between Germany and the 
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United States.! No other means of rapid communication existed between 
these two nations and, as a result, the most effective instrument of prop- 
aganda, the news, was suppressed at the most crucial time in the history 
of the war—the time when first impressions were being made, when a 
new climate of opinion was being established. In November, 1917, an 
official of the State Department wrote to President Wilson advocating 
a censorship of the prass. His principal argument was that “the first pub- 
lication is that which is formative of public opinion and which affects the 
public emotion.’ With first impressions controlled elsewhere, all the op- 
ponents could do*was to “retrieve part of the unfortunate effect” created 
by the original publication. This retrieving was what British censorship 
forced the Germans to do. Even after the inauguration of trans-Atlantic 
wireless, late in 1914, with its limited facilities for the transmission of 
news, German dispatches were slower than the British, so that even the 
later, less important, British interpretations of events became the ac- 
cepted versions in America. 

The cutting of the cables between thé United States and Germany was 
the first act of censorship and the first act of propaganda. These Siamese 
twins of public opinion were from then on to dictate to the American 
people what they were to think. The second move in the same endeavor 
was the censorship of the press in England. This was achieved under the 
Defense of the Realm Act, the famous DORA, which gave control over 
“all statements intended or likely to prejudice His Majesty’s relations 
with foreign powers.” The year before the war, there had been formed a 
Joint Consultative Committee of Admiralty, War Office, and Press for 
the purpose of planning censorship. This so-called Press Censorship Com- 
mittee was replaced in August, 191¢, by the Press Bureau, with its duty to 
“supervise, largely on a voluntary basis, issue of news to and by the 
press.’’* In the cabinet, the Home Secretary, Sir John Simon, was respon- 
sible; while in direct charge was F. E. Smith, the later Lord Birkenhead, 
who was replaced on September 3, 1914, by Stanley Buckmaster.‘ 

As a matter of fact, this Press Bureau ‘‘was only a shield and recording 
angel for the naval and military censors who acted under direct instruc- 
tions from the Admiralty and War Office.’’® As one Englishman referred 
to it, it was “the imaginative department, the body which dresses up the 


1 Wireless censorship went into effect on August 1, 1914. Sir Douglas Brown- 
rigg, Indiscretions of the Naval Cer&or (London, 1920). There are reasons for believ- 
ing that cable messages were censored on August 1. 

3 Breckinridge Long Papers, Library of Congress. 
= >N. B. Dearle, Dichonary of Official War-Time Organizations (London, 1928), 
p. 310. 

4 He was replaced by Sir oe Swettenham, and the latter, in turn, by Sir 
Edward Cook. 

Eki Lord Riddell’s War Diary, 1914-1918 (London, 1988), p. 116. 
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facts for presentment to the public, a most important function and one 
leaving scope for individual imagination.” This national censorship of the’ 
British was important to the United States because the news passed by 
this censorship was the version of the news which American newspapers 
printed. With the cables to Germany cut, American newspapers had to 
secure their war news where it was available—and that was in England. 
The only way in which they could get complete and dependable (?) news 
was to buy the advance sheets of London newspapers. Otherwise they 
were limited to official communiqués from the British or French govern- 
ments. News obtained from other European countries had to be filtered 
by the British censor also. Hence it can be seen that it was truly the 
British news that became the American news.’ 

In order to make the stifling of news more acceptable to the dissatisfied 
correspondents, an “‘official eye-witness” was appointed by the British.’ 
His efforts pleased no one; so in March and April, 1915, a step forward 
was taken when parties of British correspondents were taken on a tour of 
the front. In doing this, it was discovered that the news writers could be 
pacified and at the same time made to serve as propagandists. By station- 
ing the reporters at the various army headquarters, and by the simple 
device of making them personal friends, they became apologists for the 
British cause. In June, 1915, when the British G.H.Q. received one Ameri- 
can (Frederick Palmer) and six British correspondents, this system of 
propaganda was formally started.® 

The British propagandists constantly had the American newspaper 
men in mind, and, somewhat later, we find them endorsing the recommen- 
dations of one of their American agents that ‘special correspondents from 
this country [the United States] ...sheuld be sent to the front and be 
allowed to see actual fighting.” ‘“The French have, on the surface, done 
no propaganda work of any kind,” but have been very cordial to Ameri- 
can correspondents in France, “‘and these correspondents have come back 
here and written the most enthusiastic articles for France. The last and 
most convincing . . . is to be found in the visit of Frank Simonds.”*® The 

‘From September, the New York Times, Tribune, and World (and other 
papers) regularly bought the advance proofs of the London Chronicle, Morning 
Post, and Datly Telegraph, using the material in their own news columns and syndi- 
cating it throughout the United States.” Walter Millis, The Road to War; America, 
1914-1917 (Boston, 1936). 5 

7 This was Major E. D. Swinton. He did his work from September 14, 1914, to 
July 15, 1915. Riddell, op. cù., p. 17. 

8 Neville Lytton had general charge of them on the British front. 

? Report of the propaganda ministry for the use of the British cabinet (May 25, 
1916). This propaganda ministry is better known as Wellington House. The re- 
ports usually were two or three weeks later than the dates of letters or of the news- 


papers which were included in the reports. They bore the partially correct title of 
The American Press Résumé. 
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British then went even further; they entertained all people of impor- 
tance. “Editors, novelists, political experts, essayists, statesmen, uni- 
versity presidents, and men of importance in all walks of life, especially 
Americans, were given tours of the front. A visitors’ chateau was pro- 
vided for them, and there the cuisine was excellent, while food ration- 
ing in England tightened under the growing submarine menace. They 
were chaperoned byemost attentive and diplomatic reserve officers who 
had notes in hand from the Foreign Office about the standing and char- 
acter of each visitor, which made ingratiating hospitality the easier on 
the part of the hosts. The guests were shown what was good for them to 
gee.” 1 : 

In these efforts can be observed one of the distinguishing characteristics 
of British propaganda—its sentimental or personal basis, The practice 
of exploiting personal contacts is customary with salesmen and was very 
intelligently used by the British in their handling of propaganda." The 
above account illustrates how the correspondents at the front were cared 
for, and the same thing was done at the British capital. John St. Loe 
Strachey had a meeting of American correspondents each week at his 
home in London. There the reporters were given an opportunity to 
meet some important personage, such as a cabinet member or a military 
leader.” The personal contacts established made the censorship less dis- 
tasteful to the correspondents, and also made it more difficult for those 
attending to give any but a British interpretation of events—even if it 
had been possible $o get such a version through the censor. The same type 
of meeting was held by the foreign editor of the London Times.¥ These 
social efforts at home and at the front made friends of the correspondents 
and enlisted them as propagandists for the Allies. Also a special effort 
was made to enlist the sympathies of the press associations. The British 
naval censor writes: ‘With the heads of the Associated Press (Mr. Collins) 
and the United Press (Mr. Keen) I was constantly in closest touch.’ 


10 Frederick Palmer, With My Own Eyes (New York, 1934), p. 332. 

u One of their organizations obtained the names of the friends of important 
people and then mailed to these friends propaganda as though it were from the 
individual Englishmen. “By this means very many important communities—phil- 
osophical, educational, religious, scientific, philanthropic, artistic, legal, medical, 
commercial, industrial, agricultural, engineering, mining, banking, athletic, etc.... 
have been reached.” Report of the Central Committee for National Patriotic Organiza- 
tions, p. 18. ‘ 

2 The official news department of the Foreign Office ‘‘placed itself at the dis- 
posal of the American press representatives ..., studied their needs, endeavored 
to procure ... their satisfaction.” The Times History of the War (London, 1920), 
Vol. 21, p. 101. 

u “There were Saturdays at Wickham-Steed’s where newspaper men, officers, 
and diplomats... used td’ meet.” President Masaryk Tells His Story (London, 
1935), p. 251f. 4 Brownrigg, op. cù., p. 128. 
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Through these men, their superiors across the Atlantic were influenced. 
One distinguished English expert on this field writes: ‘“Better than any 
pumped-in propaganda abroad was [the] . ... method of making the lead- 
ers of the Imperial, neutral, or Allied press themselves the propagandists 
when they returned home.” Í 

Conducting such a propaganda system, it was necessary to go beyond 
those individuals who might happen to visit Europe. In order to reach 
those small papers in the United States which had no press service and 
no correspondents abroad, Sir Gilbert Parker’s American “Ministry of 
Information”—a branch of Wellington House—“suppliéd three hundred 
and sixty newspapers in the smaller cities of the United States with an 
English newspaper which [gave] a weekly review and comment on the 
affairs of the war.’’! 

Few opportunities to influence writers were left unexploited, and al- 
though newspaper people objected strongly to the control which was 
placed upon them, their resistance was unavailing. News was essential to 
the success of their papers, and in order to secure news they had to con- 
form—which they did. The almost complete capture of American news- 
writers resulted in a press consistently friendly to the Allies. The Ameri- 
can division of the British propaganda ministry made a weekly report of 
this success for the information of the cabinet. A terse statement such as 
“The week supplies satisfactory evidence of the permeation of the Ameri- 
can press by British influence”!” means a great deal more in this connec- 
tion than would appear at first glance. It means that even British propa- 
gandists were satisfied with their control.!® The foregoing explains in part 
how this was done, but, of course, it must not be considered to be the 
whole story. The community of language, the pre-war use of London as 
a source of European news, the British naval policy which eventually 
made the success of the Allies an economic necessity to American in- 
dustry and finance, and the flood of British propaganda, all played their 
parts. But it was the careful handling of the basic instrument of public 
opinion—the news—that made the other efforts successful.!® 


u Lord Beaverbrook, Politicians and the Press (London, 1927), p. 12. 

1 Bir Gilbert Parker, “The United States and the War,” Harper’s Monthly 
Magazine (March, 1918), p. 522. 

17 Report of October 11, 1916. 

18 The “corpse factory” story man wrote: “It’does not much matter what hap- 
pens in neutral countries, except America, and there we are already served by the 
correspondents here and by our American visitors.” John Charteris, At G. H. Q. 
(London, 1931), p. 167. . 

1 The British propagandists noted the pull of economics in their report of 
January 7, 1916. “From the beginning of the present war, prices in Wall Street 
have risen regularly in response to any military sucĉesses of the Allies and fallen 
with equal regularity when the Central Powers achieved successes.” 
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The control of correspondents in Europe would never have resulted in 
such unanimous support had not the British used great discretion in giv- 
ing these newspaper people propaganda of sufficient probability to make 
it intellectually acceptable, and had they not varied their propaganda to 
fit the prejudices and hopes of the readers served by these correspondents. 
Both newspaper people and newspaper readers had to be catered to. 
This was done by keeping a very careful watch on shifting currents of 
American opinion. To illustrate how this intelligence service assisted in 
controlling the policies of the British so that they could keep the news- 
paper people in & friendly mood, a few examples of the reports of indi- 
viduals are worth mentioning. One writer, in 1916, warned of the fallen 
prestige of Great Britain in-the United States and remarked that the 
American people intended to support the Administration “in whatever it 
decides to be necessary. In consequence, our main point of action must be 
at Washington.”*° Another time, the propaganda ministry informed the 
cabinet, concerning an article in the New York World, that “Sir Gilbert 
Parker has received a cable . . . informing him that this dispatch is offi- 
cially inspired.” It is obvious how such information could be useful. 

Another more important time when advice from propaganda agents 
undoubtedly assisted the British was brought to view in a letter dealing 
with the election of 1916. Here the agent tells the propaganda ministry 
and, through the report of this ministry, the cabinet, that Hughes would 
probably take neutrality seriously instead of acting like Wilson, who was 
strongly “‘pro-Ally.” This agent remarked: “Hughes has said, ‘We pro- 
pose that we shall protect and enforce American rights on land and sea 
- without fear and unflinchingly with respect to American lives, American 

property, and American commerce.’ These words in the mouth of Mr. 
Wilson would not mean very much, but in the mouth of Mr. Hughes they 
mean a, good deal.” The “Foreign Office ought to be thoroughly informed 
as to the change that is likely to take place in the attitude of Washington 
if Mr. Hughes is elected.” “Mr. Roosevelt is for Hughes simply because 
_he wants to beat Wilson. . . . It is extremely unlikely that Mr. Roosevelt 

will have any influence on the conduct of affairs at Washington if Mr. 
Hughes is elected.” “The situatjon is more fraught with danger now than 
it has ever been before.” f 

Another report discussing the election said: “It is difficult to see what 

20 Report of May 31, 1916. Italics mine. Less than a year before this, Lansing 
remarked: ‘You can have no ides of the pressure which is being brought to bear 
on this government from various elements in this country in regard to our foreign 
relations.” August 17, 1915, Lansing Papers, Library of Congress. The policy ad- 
vocated in the British report may have had something to do with the reaction of 
the Secretary of State. ° 

2 Report of January 8, 1917. Report of October 18, 1916. 
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form a new policy could take, unless it should be a less friendly attitude 
to Great Britain.” It should be remembered that this is a statement of the 
British department of propaganda—and not of any German propa- 
gandist. Of course, we have abundant evidence that the Germans held 
the same point of view. 

The propaganda ministry’s weekly analyses of American newspapers 
gave the same kind of advice as the individual reparts, and likewise were 
very revealing. These analyses showed what propaganda was succeeding 
and what was failing; they also showed the range and influence of the 
propaganda. One division of this report was headed, ‘‘Influencing the 
American Press.” It varied from week to week, but the following excerpts 
are typical: “Amongst the thoroughly satisfactory articles upon the 
British offensive may be mentioned Mr. Frederick Palmer’s article in 
Collier’s Weekly.” “The Literary Digest publishes long extracts from Dr. 
Taylor’s report on the Wittenberg Camp.” Articles by the following writ- 
ers have appeared: “Mr. Archibald Hurd, Alfred Noyes, Gilbert Murray, 
and James M. Beck.’ A little later, the cabinet is informed that the 
“pro-Ally Philadelphia Public Ledger writes an editorial upon the pam- 
phlet “Treasury Romances’ prepared by Wellington House.” 

From time to time, comments were made-upon the success of various 
types of propaganda. For instance, the report of October 18, 1916, records 
that Gertrude Atherton was spreading the story of Germans inoculating 
exchange prisoners with tuberculosis. Reports of a particular group of 
atrocities having been received with interest, the reports of a few weeks 
later show that efforts were extended to develop this attack and the news- 
papermen given more material on that particular subject. When a report 
such as “the American mind shows sigps of being almost surfeited with 
atrocities” was received, the ensuing reports show a change of emphasis 
to the evil war aims of the Germans or to the illegality and brutality of 
German naval policy. All in all, this careful watch of the results of propa- 
ganda efforts was indispensable in maintaining and strengthening British 
control of American opinion. 

The other way in which these reports served to assist in channeling 
the attitudes of American newspapers was by showing which papers to 
favor and which papers to fight. The British propaganda ministry’s 
classification of American papers is most interesting from this point of 
view. The New York Times and Tribune were spoken of as “‘pro-Ally.” 
One propagandist emphasized this by demonstrating the naiveté of con- 
sidering these two papers representative of American opinion, and warned 
that the pro-Ally bias should never be ignored—at least by British 

33 Report of November 1, 1916. 


“ Report of September 13, 1916. é 
*% Report of November 8, 1916. 
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propagandists, The New York Sun and World were classified as “friendly.” 
The Philadelphia Public Ledger and the Boston Globe were “‘pro-Ally.” 
The New York Herald and the Providence Journal were ‘ardently pro- 
Ally,” which was a charming bit of understatement. The paper which was 
followed most closely by President Wilson merited the comment, ‘‘even 
a paper so friendly as the Springfield Republican... ° Many other 
papers through the ‘gountry were mentioned under these headings, but 
the foregoing are sufficiently representative of the powerful papers to 
demonstrate the success of the British efforts. Among the pro-British 
papers was one in the Middle West, which, for some inexplicable reason, 
seems to have been especially important to the British propagandists. 
It was the Minneapolis Bellman, which, in their words, was ‘perhaps 

the most important newspaper in the Middle West.’ 

It must be remembered that when a newspaper was satisfactory to the 
propagandists it had to be far from neutral, and that when the British 
propagandists classified a paper as “unfriendly” it is very likely that” 
that paper had merely failed to propagate blindly the British ideas about 
the war. The following papers, which were listed as “unfriendly” to the 
Allies, were, on the whole, fair to them-—they merely disagreed with 
Great Britain and France as to the type of neutrality that the United 
States should practice: the Chicago Tribune, the Sacramento Bee, the 
Los Angeles Times, the St. Louis Globe Democrat, and the Cleveland Plain 
Dealer. Much of their news was British propaganda, but there was a limit 

to their gullibility. 

“One group of påpers which was a great worry to the British was the 
chain controlled by Hearst. This was the one powerful American news- 
paper interest that was not under the sway of the British. Hearst, to their 
extreme anguish, did not leave undisputed the war-guilt propaganda, the 
atrocity propaganda, or the war-aims propaganda. The self-righteous 
tone assumed. by the Allies did not impress him. His papers gave the 
British version, but also intimated that this version contained only part 
of the truth. Such tolerance represented so great a menace to the British 
campaign in the United States that either immediate suppression or 
conciliation was necessary, not only with Hearst but with those few other 
newspapers which did not propagate the British view. 

The British propagandists privately admitted that Hearst was not pro- 
German, that he gave many sides of the various questions concerning the 
war; it was precisely this that endangered the British propaganda argu- 
ments. To.use their words: “It is not fair to charge Hearst with pro- 
Germanism, witheut recognizing the conspicuous fact that he is ever 
ready to receive into his papers and to give prominent display to special 

* Report of June 27, 1947. Similar comments appeared at earlier dates. 

17 Special supplement to the report of January 28, 1916. 
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articles of any and all partisanships whenever the interest of the subject, 
or the repute of the author, make a fair claim upon him.” “To say that 
he [Hearst] is pro-German is at once to over-credit his integrity and to 
undervalue his importance. He is not pro-anything except Hearst... . 
He would just as easily be pro-Hottentot if that paid better.” “No more 
do I believe . . . that Hearst has been ‘bought’ by the Germans. I do not 
believe that Hearst can be bought in that sense; certainly I am sure that 
he would not be a safe or dependable bargain for ary purchaser.” 

As time passed and it became more and more necessary to capture or 
destroy the Hearst influence if the American type of neutrality was to be 
continued, or if the United States was to be brought into the war, more 
thought was given to the Hearst problem. It is possible that the election 
of 1916 hastened a reckoning. At any rate, in March, 1916, one British 
propagandist refused to write anything more for the Hearst papers and, 
in doing so, apparently dropped a hint that Hearst would better change 
his ways if trouble were to be avoided. This called forth a remarkable 
letter from Hearst in which he gave a frank statement of his policy with 
regard to war news. The letter, addressed to Hearst’s London agent, was 
referred to the propaganda ministry and, by them, to the British cabinet. 
The propaganda ministry was in favor of continuing the use of Hearst 
whenever possible; for they wrote: “We believe this is a fair statement 
{referring to Hearst’s letter], and that only a good end is served by using 
the Hearst papers for articles and interviews for the pro-Ally cause. If 
we could have an article or an interview in the most pronounced paper in 
the Central Empires, we should not hesitate to use the opportunity.’’38 

The somewhat amazing letter of Mr. Hearst apparently did not satisfy 
British officialdom. They had to have the complete partiality which they 
had obtained in other American newspapers, and in order more nearly to 
obtain this end, Hearst was “prohibited the usual facilities of the 
British Press Bureau and denied the cable service by the British govern- 
ment.” In addition, the Hearst papers were barred from Great Britain 
and its possessions. This was a severe blow to Hearst,?* and notice was 
thus served upon other intransigeant newspaper people to conform. Al- 
though this action served to make Hearst less friendly to Great Britain, 
it was undoubtedly a wise move on her part. It had become the height of 
fashion to be pro-Ally, and this public branding of Hearst as pro-German 
lessened his influence. 

The capture of the American press by the British propaganda service 
was definitely not the only factor which formed the opinions of the Ameri- 


28 Report of May 25, 1916. ° 

2 Some Hearst papers continued to obtain news as a result of their A.P. 
franchises. For the methods of obtaining news by the others, see International 
News Service v. Associated Press, 245 Fed. 244. 
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can people with regard to the war, but it certainly. assisted in making 
_sympathy for the Allies nation-wide. It is true that there was a contrast 
between opinion in the East and that in the West, but the contrast was 
one of degree and not of issue.*° It was not so much between pro-Ally and 
pro-German as it was between belligerent and pacifist, and “‘it is inac- 
curate to identify pacifism and pro-Germanism’”*! as one and the same 
thing. The pacifist sentiment was “‘a genuine American article,”* and in 
large part the sympathy of the pacifists was with the Allies. “There is 
evidence that in many localities the people .. . entered the war with re- 
luctance” ;* but that reluctance was not due to any widespread sympathy 
for Germany. After two and a half years of British influence on the Ameri- 
can press, the people of the United-States were so imbued with Entente 
ideology that objections to euirine the war on the side of the Allies 
were unavailing. 
H. C. PETERSON. 
University of Oklahoma. 


3t The report of January 28,.1916, states: “I find it [the Middle West] just a 

-` little more neutral than... the East.” As to the Far West, it states: “California 

is much the same as the rest of the United States. This California sentiment is an 

asset of considerable value to the cause which has so overwhelmingly and conclu- 

sively won it.” “I should deplore any external attempts to make it more pro-Ally 
than it is.” This last statement is from the supplement of Januarv 28, 1916. 

2 Report of March 7, 1917. 

a Report of March 10, 1916. 

3 Report of May 23, 1917. The report of April 18, 1917, states: There is “no 
enthusiasm except in a few Eastern papers.” See also the report of May 2, 1917. 
On April 25, it is remarked: “The entry of the United States into the war would 
geom, to judge from the press, to have been nowhere more welcome than in the 
financial districts of New York, CRicago, Boston, and Philadelphia. In London, 
British bankers received from their American friends and correspondents numerous 
cables expressing satisfaction at the new situation. These cables were all of the same 
nature, full of relief as well as satisfaction that the United States found themselves 
about to fight side by side with the nations with whom their financial relations were 
already so intimate.” 


FOREIGN GOVERNMENTS AND POLITICS 


Church and State in England. In that revolutionary movement by 
which slowly and unobtrusively the government of England has been 
made over in the last twenty years, no institution has changed more per- 
ceptibly than the Church of England. Church and State: The Report of the 
Archbishops’ Commission on the Relations betweene Church and State, 
dated 1935 but withheld from the public by the Commission until after 
the general election of that year, sets forth the latest stage in a notable 
constitutional development. 

The Reformation set up in England a national church severed from 
Rome, under the jurisdiction of the king as “supreme governor,” and 
under how much legislative control by Parliament is still a matter on 
which historians love to dispute.? Sufficiently loyal both to its head and 
its governor to obtain such advantages as accrue to those who serve 
both God and Caesar, the Church of England followed a successful via 
media for many generations, until the Glorious Revolution of 1688 sent 
its single-minded bishops and clergy into exile. Since Jacobite days, too 
good a churchman has been suspect. No risks were run in the eighteenth 
century; the royal arms hung over the chancel arch in each parish church, 
although the cross might be absent from its altar. 

All this began to change with the Oxford movement, whose centenary 
was celebrated three years ago. At first disapproved by authority as well 
ecclesiastical as secular, that movement gradually conquered the majority 
of the more devoted clergy and laity, and the Church regained the con- 
sciousness that it was the organized body of believers in Christ and not 
merely an adjunct to the civil government of the realm. But at the same 
time that the Church was strengthening its sense of religious self-con- 
sciousness and of its differentiation from the world, the state was becom- 
ing more and more secular, and Parliament found itself far too busy to 
legislate for the Church. 

The only way out of the difficulty seemed to leaders in the Church to 
be the establishment of a subordinate legislature through which the Church 
could govern itself. In 1919, before the fading of that false dawn of a 
world in which all was to be made new, such a legislature was set up. 
Parliament passed the Enabling Act which gave its approval to the estab- 
lishment by the Church of England of its oavn legislature, the Church 
Assembly, reserving, however, a final veto by the provision that Parlia- 
ment might disallow a ‘‘measure,” i.e., a legislative act, of the Church 

1 Vol. I, Report and Appendices. Vol. II, Evidence of Witnesses, etc. Issued for 
the Commission by the Press and Publications Board of the Church Assembly (Church 
House, Dean’s Yard, Westminster, 8.W. 1). 

2 The Commission wrote its own interpretation in an Historical Introduction,” 
Report, Vol. I, pp. 9-40. 
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Assembly. Under the Enabling Act, a series of measures were passed, 
organizing the administration of the Church and modernizing its finances. 
With one unimportant exception, these measures were approved by 
Parliament. But when, in 1927, the Church Assembly submitted to Parlia- 
ment a measure to authorize a revised prayer book, the House of Com- 
mons, which had allowed the Church to reorganize its administration to 
suit itself, refused to allow it a similar control over its spiritual life, and 
rejected the measure—not only in 1927 but when resubmitted in 1928. 

The immediate result was to stimulate within the Church the move- 
ment for disestablishment, as being the only means of securing spiritual 
autonomy, even though the politically inevitable accompaniment of 
disendowment would handicap the Church’s work. The majority of the 
clergy and laity, however, preferred some middle ground between dis- 
establishment and the existing legal situation; they wanted spiritual 
autonomy for the Church without a complete severance between church 
and state. On July 2, 1928, Randall Davidson, archbishop of Canterbury, 
stated with the concurrence of the other bishops that “‘it is a fundamental 
principle that the Church, that is, the Bishops, together with the Clergy 
and Laity, must in the last resort, when its mind has been fully ascer- 
tained, retain its inalienable right, in loyalty to our Lord and Saviour 
Jesus Christ, to formulate its faith in Him and to arrange the expression 
of that Holy Faith in its form of worship.” On February 5, 1930, the 
Church Assembly passed a resolution that in view of the Archbishop’s 
statement ‘‘it is desirable that a Commission should be appointed to en- 
quire into the present relations of Church and State, and particularly 
how far the principle, stated abgve, is able to receive effective application 
in present circumstances in the Church of England, and what legal and 
constitutional changes, if any, are needed in order to maintain or to 
secure its effective application; and that the Archbishops be requested to 
appoint a Commission for this purpose.’’* 

The membership of the Commission was fairly representative of the 
Church, and it heard a great variety of witnesses. After deliberations ex- 
tending over five years, it issued a unanimous report. It is notable first 
that the Commission entirely rejected disestablishment. Having done 
that, they had to try to satisfy both sides to the perpetual controversy— 
those who wanted freedom and those who wanted the maintenance of 
discipline within a visibly united Church. 

On the legislative side, the Commission was satisfied with the working 
of the Enabling Act as it affected measures of the Church Assembly 
concerned with matters of administration. But as to spiritual measures, 
those “touching doctrinal formulae... services... Ceremonies... or 
the administration of the Sacraments,” they found that a greater freedom 

* Report, Vol. I, p. 1. 
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from parliamentary control was necessary, and proposed a draft bill for 
parliamentary approval to.grant the Church this freedom.‘ This draft bill 
provides a new procedure for measures relating to the “spiritual con- 
cerns” of the Church of England. When a measure has been certified by 
the archbishops of Canterbury and York and the speaker of the House of 
Commons to relate substantially to such concerns, and when the two 
archbishops have certified that it has been approved (by an elaborate 
method prescribed) by the Church, and that it is not a departure from 
the fundamental doctrines of the Church as set forth in the Prayer Book 
and the Thirty-Nine Articles, then such a measure will have the force of 
an act of Parliament on receiving the royal assent. Neither house of 
Parliament need even be consulted. 

On the judicial side, the Commission made careful reconsideration of 
the problem of ecclesiastical courts’ and proposed (1) a greater reliance 
on the pastoral and consensual (rather than the legal) authority of the 
bishops, and (2) a new final court of appeal which should derive a visible 
portion of its authority from the Church. 

On both the legislative and judicial sides, the intention of the Commis- 
sion is plain: that the present authority of Parliament in regard to legis- 
lation shall be further ousted in favor of the authority of the Church 
officials, and that the present authority of the civil courts in matters of dis- 
cipline shall be replaced by disciplinary activity exercised by the officers 
of the Church. The Commission’s report is characterized by a refreshing 
realism, since it has long been clear that the majority of those active in 
church affairs, both clergy and laity, will no longer accept less autonomy 
for the church than the Commission suggests. Yet the serious political 
question remains, that most non-Anglftans, whether non-conformists, 
atheists, anti-clericals, or whatever the basis of their disaffection towards 
the Church, look upon any attempt to secure greater autonomy for the 
Church of England without disestablishment as an attempt to secure 
freedom without paying the price.’ ; 

On this account, no contemporary British government, however de- 
voted its individual members to the Church of England, is likely for some 
time to permit the enactment into law of. the Commission’s proposals. 
But the significance of the report is much more than that of a vain aspira- 
tion. The Commission was composed of very respectable, and in most 
cases distinguished and important, gentlerfen—representative not of 
extremists but rather of the officialdom of the Church (whose high offi- 


t Report, p. 62. $ Report, pp. 65-71. * 

$ Cf. leaders in the Manchester Guardian for January 24, 1936, and the New 
Statesman and Nation for February 1, 1936. See also a sharply unsympathetic ar- 
ticle by A. L. Rowse, “The Dilemma of Church and State,” in Political. Quarterly, 
Vol. 7, pp. 368-384 (1936). 
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cials, it must be remembered, are still chosen on the advice of His Maj- 
esty’s ministers). If the authorities of the Church made such proposals, 
the life and thought of the Church have clearly stepped out from under 
the control, however one might attempt to exercise it, of the state, and 
the state can no longer rely upon the Church as a willing partner to its 
every act. . 

l 7 E. P. CHASE. 


t 


Dominion Disallowance of Provincial Legislation in Canada. Although 
there is a federal form of government in both the Dominion of Canada 
and the United States, there are striking differences in the two types of 
federalism. Some of these differences are to be found in fundamentals, 
such as the basis upon which the powers of government are divided in 
the two countries. Less striking, but nevertheless significant, are still 
other points of variance. Among these is the power which the dominion 
government has to disallow legislative acts of the provinces. Just why the 
fathers of the Canadian federation thought this power shculd be given to 
the central government is not clear. The fact remains, however, that in 
the years from 1867 to 1935, at least 114 provincial acts and territorial 
ordinances were set aside. It is important to note that these acts were dis- 
allowed by executive officers of the dominion government. Executive 
officers of the national government in the United States do not possess 
similar powers where state legislation is concerned. 

How does disallowance occur? The terms of the British North America 
Act of 1867 have been construed in such a way that a copy of every pro- 
vincial act must be sent to the’governor-general.! Although he may not 
pass on these acts alone, the governor-general in council is vested with the 
power to disallow them. In practice, it has been the ministry of justice 
that has assumed the initiative in disposing of such matters. Decisions 
of the cabinet and recommendations to the governor-general have usually 
been based upon information supplied by the minister of justice. Should 
the dominion government desire to exercise its power of disallowance, it 
must do so within one year frem the date when an act has been received.* 
Signification by the governor-general in council thet a provincial act has 
been annulled constitutes disallowance. 

Procedure in connection’ with disallowance may be initiated by the 
ministry of justice after examination of provincial legislation which has 
already been received, or by an interested party or parties who may com- 


1 Sections 56 and 90. See A. H. Lefroy, Canada’s Federal System (Toronto, 1913), 
p. 8i. 

3 A. H. Lefroy, Canadian Constitutional Law (Toronto, 1918), p. 62. Also, W. P. 
M. Kennedy, The Constitution of Canada (London, 1922), p. 415. 
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municate with the ministry of justice.* The British government cannot 
interfere directly with provincial acts, for the power of disallowance re- 
sides in the dominion government only.‘ Nevertheless, the imperial 
government may be concerned with legislative acts of the provinces and 
may wish to have them disallowed. In such instances, the imperial govern- 
ment has brought the matter before the government at Ottawa.’ Foreign 
governments have also drawn the attention of the dominion government 
to the contents of acts of the provincial legislatures. When provincial acts 
come before the minister of justice and disallowance is contemplated, an 
investigation is made and a recommendation given to the governor- - 
general in council. If the recommendation is approved, disallowance 
follows as a matter of course. This has been the usual procedure. Upon 
occasion, however, another method has been followed. If the time limit 
within which disallowance must occur has not expired, and if before ex- 
piration of this period a session of the provincial legislature will take 
place, the provincial government may be requested to amend a statute 
in dispute.” By these amendments the cause or causes for disallowance 
may be removed and the necessity oe further action by the dominion 
government avoided. 

Where the power to disallow has been used, it has been made to apply 
to a wide variety of subjects. A survey of the law-making efforts of pro- 
vincial legislatures which have been set aside by the dominion govern- 


3 See, for example, the protest made against an Ontario statute by the Dominion 
Association of Chartered Accountants, The communication of the minister of justice 
to the governor-general in council reads, in part: “Recently, ...8 petition dated 
81st ultimo has been received from the Dominion Association of Chartered Ac- 
countants praying for... disallowance... anti they allege, apparently with truth, 
that the effect of this section (42) is to prohibit the members of the Dominion 
Association from describing themselves as... Dominion Chartered Account- 
ants....” See Provincial Legislation, 1896-1920 (compiled by F. H. Grisborne 
and A. A. Fraser, Ottawa, 1922), pp. 89, 90. 

t Lefroy, Constitutional Law, p. 62. 

5 In 1899, for example, the United States protested against the discriminatory 

‘character of a British Columbia statute affecting the position of aliens engaged in 
mining in that province. The petition of interested United States citizens was sent 
to the British chargé d'affaires at Washington, who in turn communicated with his 
government in London. Notice was sent from the imperial government to the do- 
minion government at Ottawa. Provincial Legislation, p. 566. 

è See Provincial Legislation, p. 538, for a commnication from the minister of 
justice to the governor-general in which attention is drawn to the protest lodged by 
the Japanese consul at Vancouver against a British Columbia statute regulating 
labor. 

7 See, for example, a communication of the minister of justice to the governor- 
general in council respecting 2 Manitoba statute seeking to incorporate an accident 
insurance company. Provincial Legislation, p. 515. See Td., p. 567, for similar pro- 
cedure on a British Columbia statute. 
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ment indicates that the central government has interfered with some of 
the most important fields in which provincial legislation might be enacted. 
Some of the disallowed acts have included provincial attempts to regulate 
immigration, to incorporate banks, insurance companies, and public 
utilities, to regulate the mining of ores, to subsidize railroads, and to 
regulate the sale of liquor. Just as the subject-matter dealt with has been 
extremely varied, so have been the reasons why disallowance has taken 
place. We find, to cite but a few cases, that statutes have been disallowed 
because the provincial legislation in question conflicted with dominion 
legislation which already properly occupied the field.’ Further, a common 
ground for disallowance has been the claim that provincial legislatures 
have exceeded their powers by legislating in fields properly belonging to 
the dominion government under Section 91 of the British North America 
Act.® Other instances show that a province or territory has violated treaty 
rights, 4 condition deemed sufficient to make disallowance necessary.!° 
Very often, disallowance has occurred on the grounds of unjust inter- 
ference with individual rights and property.” 

The frequency with which the dominion’s power of disallowance has 
been used has varied considerably at different periods in Canada’s his- 
tory. In the years from 1867 through 1895, no less than 72 acts and 
ordinances were set aside.” In the years from 1896 through 1920, a period 
of almost equal length, 37 provincial acts and ordinances were annulled." 
From 1920 to 1935, only five acts passed by provincial legislatures fell 
before the disapproval of the dominion government. 

In the first period mentioned, the greatest number of acts to be dis- 
allowed in any one province was 26, in Manitoba. British Columbia, with 
20, was a close second. Seven ordinances (as distinct from legislative acts) 


$ Ibid., p. 90, for action on the Ontario Chartered Accountants Act of 1908. 

9 Dominion and Provincial Legislation, 1867-1896 (Government Printing Bureau, 
Ottawa, 1896), p. 1093. See the statement made in connection with the setting aside 
of the British Columbia Immigration Act of 1884. 

16 Tbid., p. 1256. A Northwest Territory ordinance of 1889 set aside. 

u Remarks of Minister of Justice Aylesworth in the House of Commons on 
March 1, 1909. See Debates in the Canadian House of Commons, pp. 1750ff. A con- 
venient summary of the general grounds for disallowance of provincial acts is given 
by Lefroy in his Constitutional Law, p. 63. His classification is as follows: “1. be- 
cause the provincial act in question is an abuse of power and contrary to sound 
principles of legislation, as, e.f., amounting to spoliation or a violation of property 
- and vested rights, under contracts or otherwise; 2. because it is ultra vires, and there- 
fore invalid; 3. because it conflicts with imperial treaties or imperial policy; 4. be- 
cause it conflicts with dominion policy or interests.” 

12 See Dominion and Provincial Legislation, 1867-1896. 

18 See Provincial Legislation, 1896-1920. 

“u Communication to the writer from the deputy minister of justice, July 29, 
1935. 
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were set aside in the Northwest Territory, while in Ontario and Nova 
Scotia six acts in each province were disallowed. The remainder of the 72 
can be accounted for by the disallowance of four statutes in Quebec, two 
in Prince Edward Island, and one in New Brunswick. In the second 
period, British Columbia headed the list with 22, while Manitoba and 
Saskatchewan had three each. Ontario and Quebec each had one act 
annulled.-Seven ordinances were set aside, five in the Yukon Territory 
and two in the Northwest Territory. Since 1920, legislative acts in only 
three provinces have been disallowed. Three were annulled in Nova 
Scotia and one each in Alberta and British Columbia. 

From what appears in the preceding paragraph, it is clear that from 
a power which was once resorted to with considerable regularity dominion 
disallowance of provincial legislation has, in more recent years, almost 
fallen into disuse. The change in practice corresponds to changing theories 
as to the extent to which disallowance should be applied. To many 
Americans, it is, of course, striking that the central government in a 
federation should possess this degree of control over certain types of 
legislation enacted by the member units in that federal organization. In 
the Canada of 1864-66, however, there were many who, like J. A. Mac- 
donald, wished to see a strong central government created.“ They be- 
lieved that the war between the states to the south of them was due, in 
part, to weakness at the center. That the dominion government should 
be able to disallow provincial legislation did not seem strange to them. 
In the years immediately following 1867, resort to the power of disallow- 
ance was influenced, to some degree, by these views. In referring to that 
early period, the attorney-general of British Columbia said: “In the early 
days of confederation, the dominion executive appears to have been 
imbued with the notion that the relation between the dominion and the 
provinces was analogous to that existing between parent and child, and 
to have acted accordingly.’"* It is true that this view was accepted by 
those strongly desiring a powerful central government. Indeed, in some 
quarters extreme lengths were resorted to in the attempt to justify 
dominion checks over provincial legislative acts. What might be called 
the “strong dominion” attitude was based, by some, upon natural as well 
as constitutional law. Mr. Justice Draper’ once said: “The governor- 
general ...is entrusted with authority, to which a corresponding duty 
attaches, to disallow any law contrary to reason, or to natural justice or 
equity.” 1 

Mr. Justice Draper’s opinions, popular as they were in some quarters, 


1 See W. P. M. Kennedy, The Constitution of Canada (London, 1922), especially 
pp. 302ff. 

8 As quoted in Lefroy, Canada’s Federal System, p. 36, 

17 Justice Draper in re Goodhue, 19 Grant’s Chancery Reports, 384. 
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were equally alarming in others. If persisted in, many felt that this inter- 
pretation of the dominion’s power to disallow provincial legislation 
threatened the position of the provinces and might even reduce them to 
the status of municipalities. But not long after the British North America 
Act came into operation doctrines of another nature became widely ac- 
cepted where the power of disallowance was concerned. This was partly 
due to the fact that, fundamental theories of the very nature of Canada’s 
federal system underwent a change. A series of decisions by the Judicial 
Committee of the Privy Council, in interpreting the British North 
America Act, had the effect of strengthening provincial powers.!* Further- 
more, growing particularism in the provinces became of political im- 
portance when stimulated by staunch advocates of provincial rights. 
With this change of attitude, it is not surprising that the power of dis- 
allowance was used less frequently after 1902 than before that time. In 
1905, the government of British Columbia spoke not for itself alone when 
it stated that an act of a province ought not to be disallowed by the do- 
minion government “unless the bill should be a clear and palpable st- 
tempt on the part of the province to invade the legislative field of the 
dominion parliament.’ 

In recent years, it has been recognized by commentators* on Canadian 
constitutional law that the dominion government should use the power 
of disallowance only after considerable hesitation.» Provincial legis- 
latures are now regarded as being equal, in their spheres, with the domin- 
` jon legislature, and the dominion government, it is argued, cannot inter- 
fere with the independence of these legislative bodies. It is now generally 
agreed that many of the grounds which, in the past, prompted the domin- 
ion government to disallow provincial legislation were matters which 
ought more properly to be disposed of in the courts. No provincial acts 
are now disallowed because they may be “unjust” or in “violation of 
natural justice.” Whether these newer views will lead to a demand that 
the power of disallowance be abolished altogether remains to be seen. 
f ; HARLOW J. HENEMAN. 

University of Michigan. 


18 See W. P. M. Kennedy, “Essays in Constitutional Law (London, 1934), p. 
148ff., and the cases there cited. 

19 In 1918, the minister of justice, in a communication to the governor-general, 
commented at length upon tHe “great reluctance to interfere with provincial legis- 
lation.” He continued by indicating measures which had been taken in order to 
avoid a resort to disallowance. Provincial Legislation, p. 708. 

30 See, for example, A. B. Keith, Constitutional Law of the British Dominions 
(London, 1933), p. 299. 

2 The last case of disallowance of a provincial act was in 1923. Communication 
_ from the deputy ministe? of justice to the writer, July 29,-1935. 
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Workers’ Parties Show Gains in Sweden and Norway.! Every twelve 
years, the parliamentary elections in Sweden, which take place quadren- 
nially, and those in Norway, which occur triennially, fall within a few 
weeks of each other. In 1936, spirited contests in these two Scandinavian 
countries (September 21 in Sweden and October 19 in Norway) culmi- 
nated in gains in each case for the workers’ parties. The workers’ parties 
of these two contiguous democracies have much in common. Both are 
moderately socialistic, and both are believers in the democratic parlia- 
mentary system of government. The official title of the Norwegian party 
is Labor, while that of the Swedish is Social Democrat. 

In opposition in each case are the borgerlige (loosely translated ‘‘bour- 
geois”) parties, of which the most powerful in each country is a well 
established traditionally conservative party, called literally the Right 
(in Sweden Högern, in Norway Hire), but in each case loosely translated 
as “Conservative.” In addition to the Conservatives, each country has a 
Peoples’ Party (in Norway known as Venstre, literally Left) of consider- 
able strength but of decreasing influence because of its difficult position 
between two vigorous parties on its right and left respectively. In each 
country we find also a strong agrarian party. In Norway, this party is in 
violent opposition to Labor; in Sweden, however, the farmer group is not 
unsympathetic with Social Democrats—in fact, the new Swedish cabinet 
reorganized by the latter, following the September elections, includes 
three Agrarians. The Communists also are organized in both Norway and 
Sweden, but in each country they constitute a decidedly minor party. In 
both countries, there are small but active fascist organizations, but in 
neither election did these groups win any seats in Parliament. 

These two elections received scant ngtice in the American press. Oc- 
curring as they did coincident with our heated presidential campaign, 
and at a time when whatever attention Americans were giving to Euro- 
pean affairs was attracted toward Madrid, Moscow, Paris, Berlin, Rome, 
and London, it is not surprising that they passed practically unnoted: 
and yet, because Norway and Sweden are outstanding examples of suc- 
cessfully functioning democracies, with intelligent electorates exercising 
suffrage in bitterly fought contests and in an atmosphere of full and free 
discussion, they deserve the careful attention of those who are studying 
the processes of popular government. In both countries, the interest of 
the electorate was at white heat. The respective party leaders and candi- 
dates conducted vigorous campaigns by mail, platform, press, radio, 


1 The information on which this note is based has been obtained from Arbeider- 
bladet (Oslo Labor daily), Oslo Hétre (Conservative monthly), Medborgoran (Con- 
servative monthly, Stockholm), and from conferences with Mr. Stig Unger, attaché 
to the Swedish legation, and Mr. Jorgen Galbe, first secretary of the Norwegian 
legation, in Washington. ae 
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pill-boards, films, and loud speaker automobiles; and huge crowds at- 
tended meetings. In both countries, too, an unusually heavy vote was 
recorded. Adult suffrage prevails in both; and in both the list system of 
proportional representation is used. 

In both countries, the workers’ parties were the “ins” and were asking 
for a continuance in power, which, as shown in the tables below, was 
granted by the voters in each case. In Sweden, where the gains of the 
workers’ party (Social Democrat) were more pronounced than those in 
the neighboring democracy, the “ins” were accused of waste and extrava- 
gance, of levying unduly heavy taxes, of piling up a huge national debt, 
and of desiring a dictatorship. The “ins” pointed to recovery, to im- 
proved living conditions for the average man, and insisted that they were 
“spending to save.” A live issue was raised by the active support by the 
Social Democrats of a program of work relief in the form of public works, 
with labor paid as in the open market, accompanied by supertaxes on big 
fortunes. The Conservatives opposed both of these proposals, although 
the Agrarians supported them. 

The results of the voting on September 21, compared with those of the 
previous election, were as follows: 


Swedish parties Popular vote Members elected 
: 1988 1936 1988 1986 

- Social Democrat 1,040,698 1,838,057 102 112 
Conservative 570,784 512,425 53 d4 
Agrarian 351,215 418,830 37 36 
Peoples’ Party 304,055 376,179 25 27 
Left Socialist 182,564 127,827 8 & 
National Union (Fascist) 6,019 . 26 , 741 3 0 
Communist 74,245 96 , 474 2 5 
National Socialist 15,170 20 , 306 - 0 BAU 
230 230 


In Norway, the “ins” (Labor) faced the attacks of all other parties, 
for here the Agrarians, as indicated above, did not show the sympathy 
for the workers’ party which the similar group in Sweden manifested for 
the Social Democrats. The bourgeois parties tried to persuade the voters 
that a Labor victory would nfean terrorism, dictatorship, and Marxism 
and presented in varying forms suggestions for moderate social change. 
“A free people in a free Norway” was a common anti-Labor slogan. The 
Conservatives claimed to be the defenders of Christianity, and the Labor 
_ government was bitterly criticized for allowing Leon Trotsky to take up 
his domicile in Norway. Tsjernavin’s I Speak for the Silent was translated 
into Norwegian and was distributed by the Conservatives. In post- 
election statements, the Labor leaders admitted that the Russian scare 
had cost them votes, especially in the regions along the coast. During the 
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campaign, the Laborites pointed to the balanced budget under their 
government, to recovery, and to their social program, including housing, 
-school subsidies, and old age benefits. They broadcast the news that a cer- 
. tain multimillionaire was giving financial support ‘both to the Conserva- 
tives and to the National Union (Fascists). The latter group was led by 
the colorful Major Vidkun Quisling, who as early as the 1933 campaign 
was alluded to as the coming Hitler of Norway. ° 

As a result of the election, the Labor government of Premier Johan 
Nygaardsvold continued by virtue of the Labor plurality in the new 
Storthing, even though his party is still a few votes short of a majority. 
The following table shows the results of the voting on October 19 com- 
pared with those of the previous election: 


Norwegian parties Popular vote Members elected 

1988 1986 . 1983 1986 

Labor 499,421 617,458 89 70 
Conservative 270 ,658 801,334 81 36 
Radical (Left) and Radical Peoples’ 218,645 236 ,030 25 23 
Agrarian 175,108 157,182 23 18 
Communist 23,301 4,376 0 0 
National Union (Fascist) 27,775 26 , 406 0 0 
Commonwealth Party 18,974 44,797 1 1 
Christian Peoples’ 10,287 19,454 aT _2 
150 150 


Ben A. ARNESON. 
The American University. 
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Neutrality—as of 1936 and 1937. The neutrality legislation enacted at 
Washington in 1935! was admittedly a compromise, satisfying neither the 
President, who in his statement upon signing the joint resolution, again 
criticized its mandatory feature as potentially dangerous,* nor many of 
those in and out of Congress who wanted some definition of our relation 
to war. As if to point the moral, the Italo-Ethiopian conflict flamed into 
what the President was pleased to call “a state of war,” and some of the 
very issues which the legislation was intended to meet became acute. 
More recently, civil war in Spain has tragically illuminated new issues 
` in our position and policy. 

It is unnecessary here to trace the course of United States action with 
respect to the sanctions experiment. The problems were not susceptible 
of easy or simple solution, and the application of the new Jegislation was 
certainly as codperative with the sanctions-enforcing states as it could 
well be made—a good deal more so than a strict interpretation might 
have suggested.? Criticisms were levelled at the President’s actions by 
the isolationists as well as by those favoring active coöperation in collec- 
tive security. The time limit in the 1935 resolution (February 29, 1936), 
if no other factors had been operative, would have made further consider- 
ation of our neutrality policy imperative. But events abrozd joined with 
domestic pressures to make the issue inevitably one of major importance 
in the second session of the Seventy-fourth Congress. The present paper 
will first trace the history of the 1936 legislation; second, indicate certain 
of the factors which immobilized action beyond the scope of the joint 
resolution finally enacted; and third, suggest and appraise some of the 
issues which remain to be considered in any future and more perma- 
nent definition of American policy. 


I 


The 1935 legislation fell short of the hopes of large sections of the peace 
forces of the country in principle, and was hardly less defective in terms 
of comprehensiveness and clarity. It was passed with little or no debate, 
and with inconsiderable preliminary committee investigation or consider- 
ation.‘ Admittedly a stop-gap measure, future action was implicit in the 


! See my “Current Neutrality Problems” in this Review, Vol. 29, pp. 1022-1041 
(Dec., 1985). 2 New York Times, Sept. 1, 1936, p. 1. 

3 See R. L. Buell, “The New American Neutrality,” Foreign Policy Reports 
(1985-36), No. 28, pp. 281ff. A paper on this question will appear in 1937 in Prob- 
lems of Peace (11th Series, London, Allen and Unwin, Chap. 7). 

+ Professor P. C. Jessup has spoken of it as “a hodge-podge of ideas scrambled 
together in the legislative*frying-pan in the closing days of a hot summer session 
in Washington.” Neutrality Today and Tomorrow (New York, 1936), p. 124. 
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time limit of February 29, 1936, imposed on it in Section 1. The com- 
plications, practical and ideological, arising out of the Italo-Ethiopian 
dispute hastened, if they did not facilitate, debate upon many old and 
several fresh issues. 

Discussion of changes in the legislation began outside of congressional 
circles some weeks before the opening of the new session. During October 
and November, many peace groups had supported the action of the 
President in announcing the trade-and-travel-at-risk principle in relation 
to the Italo-Ethiopian dispute. In December, interest in prospective legis- 
lation steadily developed. Various agencies passed resolutions favoring 
more effective prohibition of the export of war materials other than 
munitions, or closer collaboration by the United States in the common ' 
effort for collective security. Most important of these was undoubtedly 
the newly organized National Peace Conference, representative of most 
peace agencies except the extreme pacifist groups. It held a number of 
meetings and, toward the end of December, issued a proposed neutrality 
statute, with a commentary, which had been drafted by a number of out- 
standing international lawyers. This received wide publicity and repre- 
sented a broad band of popular opinion on the issues in dispute.’ 

Within Congress, also, activity began before the opening of the session. 
Interest had no doubt been stimulated by recent events.” The increasing 
evidence, brought out by the Senate special committee investigating the 
munitions industry, of attempts to influence legislation on the question 
agitated several members of the House.* Most important, perhaps, was 
the still unsettled issue of principle between the isolationists'and the 
codperators—between those who wished to see mandatory embargoes 
continued, and perhaps extended, and,those who were ready to grant 
discretionary powers to the President. 

These divergences of opinion continued to agitate congressional atti- 
tudes at the opening of, and indeed throughout, the session.” Again, 

š See, for instance, ‘The Federal Council of Churches,” New York Times, Dec. 
4, 1935, 14: 2. 

£ See New York Times, Dec. 19, 1935, 19: 4; ibid., Deo. 26, 1985, 1: 1; Interna- 
tional Conciliation (New York, Carnegie Endowment, 1936), No. 316. 

7 See, for instance, New York Times, Dec. 25, 1935, 3: 1, for a proposal by Bena- 
tors Clark and Pope for the extension of embargoes to coal, iron, steel, and cotton. 

2 See 74:1, Hearings Before the Committee on Foreign Affairs on H.R. 8788, 34ff. 
The evidence of legislative activity by the Duponj interests is to be found in Part 
5 of the hearings of the committee referred to above (78rd Cong., pursuant to 8. 
Res. 296, 1934), 1071ff., 1110ff. 

? The groupings have been noted by C. Eagleton in “La Législation sur neutralité 
aux Etats-Unis,” Réoue de droit international et du législation comparée, Vol. 17, pp. 
461, 464, 471-472 (1936), and J. W. Garner, “Recent Neutrality Legislation of the 
United States,” British Yearbook of International Law, Vol. 17, pp. 45, 49 (1936). 
“The debates in Congress revealed some six different shades of opinion, with little 
prospect of reconciliation.” 
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numerous bills were introduced (nine in the House, five in the Senate). 
From the beginning, however, it was evident that two were of most sig- 
nificance: the so-called “Administration” bill, sponsored by Senator 
Pittman and Representative McReynolds," and the isolationist measitire, 
introduced by Senators Nye and Clark and Representative Maverick. 
President Roosevelt had already spoken in his message to the new Con- 
gress on January 3,,1936, of our “two-fold neutrality policy,” to prevent 
the export of munitions, and “to discourage the use by belligerent nations 
of any and all American products calculated to facilitate the prosecution 
of war, in quantities over and above our normal export of them in time 
of peace’—one of the points of agreement between the Administration 
and isolationist bills. 

It may be convenient to summarize here the main points of similarity 
and difference between these measures. The following table indicates the 
elements included in both bills and their prescriptions concerning them: 


TABLE OF INCLUSIONS OF RESTRICTIONS ON AOTS BY AMBRIOAN OLTIZENS 


IN 
Adméinistration— Isolattonisi— 
(74:8, H. J. Res, 498) (74:8, H. R. 9668) 
Embargo on: : ` Bille 
,Arms, munitions, implements of war: l 
To original belligerent; or for trans- Discretionary Mandatory 
shipment via neutrals: (b) (Sec. 3) (a) (Sec. 2) 
Extension to new belligerents Mandatory (c) Mandatory 
(Sec. 3, c) (Sec. 2, ¢) 
Other materials: (d) 
Extension to new articles ý Discretionary Mandatory 
(Bec. 4a, b) (Sec. 3) 
Extension to new belligerents Mandatory Discretionary 
(See. 4c) (Sec. 3) 
Loans and credits: (e) Mandatory Mandatory 
(Bec. 5) (Secs. 9, 10) 
Use of American vessels: 
Prohibition of carriage of arms Mandatory Mandatory 
(Sec. 7a) (Seo. 4) : 
Other war materials . Discretionary Mandatory 
(Sec. 7b) (Bec. 4) 
Voyages in war sones Prohibited 
l è (Sec. 5) 


10 There were slight differences between the Pittman and McReynolds drafts. 

u Foreign reactions to the President’s message and to the conflicting neutrality 
bills indicate how closely the development of American policy was watched—and 
‘weighed—abroad. See, for instance, New York Times: Jan. 3, 1936, 9:3 (France); 
Jan. 5, 80:3 (Geneva); 30 a¢ (Italy); 31:5 (Germany); Jan. 6, 6:4 (Great Britain); 
7:1 (France); 7:2 (Argentina). 
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Trade by U. S. citixens with belligerents Discretionary Mandatory 
at own risk: (f) ; (Sec. 9) (Sec. 7) 

Travel of U. 8. citizens on belligerent Except at own risk Prohibited 
vessels - (Sec. 10) (Bec. 8) 


Use of American ports: 
Export of prohibited articlesonAmer- Discretionary 


ican vessels bonding of vessels 
(Sec. 11) 

Entry of submarines Discretionary Discretionary 
(Sec. 12) (Bec. 12) 


(a) The extent of the “discretion” was considerably diluted by Section 6 of the 
Administration bill, which was apparently introduced to temper congressional op- 
position to the principle itself: “Any embargo, prohibition, or restriction that may 
be imposed by or under the provisions of ... this Act shall apply equally to all 
belligerents, unless the Congress, with the approval of the President, shall declare 
otherwise.” 

(b) The Administration measure followed the 1935 legislation in providing for 
executive action “upon the outbreak or during the progress of war’’; the isolationist 
made the embargo mandatory “upon the outbreak.” 

(c) This was a change from discretionary to mandatory extension to other bel- 
ligerents as provided for in the 1935 legislation (Sec. 1). The Administration bill 
defined the condition as “when they may become involved.” The isolationist as 
“when they become engaged as belligerents.” 

(d) Numerous differences in detail of wording appear in two sections; the period 
on the basis of which quotas are to be established was left to executive discretion in 
the Administration, and defined as five years in the isolationist, bill. Food and medi- 
cal supplies were exempted in the Administration measure. 

(ej There is a further provision for the non-enforceability of contracts in Ameri- 
can courts and the lapse of right title or interest on the part of the American ex- 
porter. ° 


(f) The risk is to be that “of a foreign government or national thereof.” 


In addition, both bills contained substantially similar provisions for 
the creation of a National Munitions Control Board. The isolationist 
bill was, in general, much more detailed, especially with regard to the 
treatment of vessels in American ports and the issuance of securities, 
loans, and credits. The isolationist bill also provided penalties for abuse 
of the American flag by belligerent vessels. The Administration measure 
empowered the President to enter into negotiation for the modification 
of treaties found to be inconsistent with the legislation, and if unable to 
effectuate it, “in his discretion to give notice of termination.” A section 
(16b) in the Administration bill which provides that “except to the ex- 
tent that the law and rules of neutrality are or may be temporarily or 
provisionally modified by or under authority of this act, the United 
States reserves and reaffirms its rights under, international law ‘as it 
existed prior to August 1, 1914,” suggests a pious hope (especially when 
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read with Section 6 noted above) of sailing between the Scylla of isola- 
tionist dogma and the Charybdis of international complications. 

Other bills introduced provided for extension of the 1935 legislation, 
or covered the same subjects as dealt with in the foregoing measures less 
comprehensively. None got beyond committee stage. 

The conflicting viewpoints on the whole question were not reconciled 
in the hearings whieh were held by the committees of the Senate and 
House. Opinion within the committees ranged from extreme isolationist 
and traditionalist (reliance on historical neutral “rights” alone) to mildly 
coéperative or, at least, agreeable to executive discretion in the applica- 
tion of embargoes. Evidence before the committees roughly paralleled the 
views of their members. One new and persistent vocal interest, the Ameri- 
can Italians, already critical of the President’s policy and desirous of see- 
ing it modified, was conspicuous, especially before the House Committee 
on Foreign Affairs.4 The trade-at-risk policy was supported by a number 
of active proponents, academic and otherwise; some witnesses desired an 
even more positive policy of active defense of American traders’ exports 
to belligerents, by the abrogation of the 1985 legislation on neutrality.“ 

It was evident, before the committee stage was completed, that no 
unanimity could be achieved within the committees. It was proposed in 
the Senate committee to report out a resolution to extend the existing 
law for another year. In the House, the Administration bill was reported 
out on January 28, but was not debated.! There was substituted for it, on 
February 17, the compromise measure on which agreement had evidently 
been reached between House and Senate leaders. Forty minutes was 
allowed for debate; most of the allotted time was devoted to a denuncia- 
tion of “this most vicious gag rude,” as one member termed it. 


12 Is there not a certain inconsistency between. all this and at least two treaties 
already ratified by the United States: the Anglo-American convention of May 19, 
1927, providing for the renunciation of claims for infractions of neutral rights during 
the Great War, and the Pan American Neutrality Convention of 1983, setting forth 
an elaborate series of rules of neutrality? Yet this draft had presumably received 
State Department scrutiny. 

13 See 74:2, Hearings before the Committee on Foreign Affairs on H. J. Res. 422. 
(1936). “American Neutrality Policy,” 177, 183, 199, 205, 208, 214 ff. See also 74:2, 
Hearings before Committee on Foreign Relations on S. 3474 (1986). “Neutrality,” 
259 £. 

\ Those who testified before“the Senate committees were Secretary Hull, Assist- 
ant Secretary Moore, and Mr. Green H. Hackworth of the Department of State, 
Senator Nye, Mr. Charles Warren; also Professor E. M. Borchard, who strongly 
reinforced the well-known position of Dr. J. B. Moore. See New York Times, Jan. 30, 
1936, 18:5. Professor Borchard also testified before the Committee on Foreign 
Affairs, as did Professor C. C. Hyde. 

16 Op. cit., 283 (Senator“Thomas). 

16 Congressional Record, Vol. 80, p. 1148. 
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Action in the Senate on its own similar measure was deferred from the 
17th to the 18th, when the House joint resolution was substituted, de- 
bated, and passed without a record vote.” Throughout the debates in 
both houses, the “emergency” of the approaching expiration of the 1935 
measure was the principal argument in favor of its compromise extension. 
Inability to secure any unanimity among conflicting viewpoints made the 
hope of permanent and comprehensive legislation ilnsory. 

The final measure!® extended the 1935 resolution to May 1, 1937; 
changed the wording in two instances, in one case to reduce executive dis- 
cretion; and added two new items, one substantive, one procedural. The 
President’s discretion was pared still further by removing his power to 
extend the arms embargo to belligerents entering a war subsequent to its 
outbreak and substituting a mandatory requirement to do so. The other 
change in wording might, perhaps, be considered as recognizing more 
specifically his discretion in determining the existence of war. For the 
words “upon the outbreak of war... the President shall proclaim...” 
were substituted, “whenever the President shall find that there exists a 
state of war.’”!* The substantive addition was the prohibition of'sale of 
securities of or the extension of loans and credits to belligerent states. 
The procedural change was an indirect reassertion of the Monroe Doc- 
trine prescribing that “the act shall not apply to an American republic 
or republics engaged in a war against a non-American state or states, 
provided the American republic is not codperating with a non-American 
state or states in such war.” = 

The President approved the resolution on February 29, and reiterated 
his support of further limitations on trade with belligerents in the interest 
of preventing the continuation of war.” e 


1! Ibid., pp. 2175 ff., 2286 ff. Two amendments—one by Senator Clark to limit 
the act to May 1, 1936, and one by Senator Bone to insert the trade-at-risk principle 
in the resolution—were defeated 16 to 61 (19 not voting) and 18 to 55 (23 not vot- 
ing), respectively. 

18 74:2, H.J. Res. 492, Pub. Res. 74. For text, see Amer. Jour. Internat. Law, Vol. 
30, Supp., p. 109 (1936). 

“9 Senator Thomas explained these changes as “merely clarifying amendments, 
making the words mean what the authors of the original law always thought the 
words meant.” Congressional Record, Vol. 80, p. 2188. The President’s proclamation 
(No. 2140) of October 5, 1935, “finding” a state of war to exist, can, therefore, be 
considered as within congressional intent, so far gt least as executive action is 
concerned. It is, however, interesting in another connection, to be noted below, 
viz., the application of the term “state of war” to facts not hitherto technically 
considered war in the legal sense. 

2 New York Times, Mar. 1, 1936. The President stated: “The policies announced 
by the Secretary of State and myself at the time of and subsequent to the issuance 
of the original proclamation will be maintained in effeg}. It is true that the high 
moral duty I have urged on our people of restricting their exports of essential war 
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The “hodge-podge” remained—why? Despite the handwriting on the 
wall (or perhaps because of it), which exposed the limitations in the exist- 
ing law when tested in the practical situation of the Italo-Ethiopian dis- 
pute, no important progress was made toward the restatement of Ameri- 
can policy. 

Many factors, no doubt, contributed to the result. There was little or 
no active executive support in congressional circles for the executive’s 
own measure. Had the Administration neutrality bill been pushed on 
Capitol Hill as some other measures have been, it is more than likely 
that a compromise would have been achieved among the supporters of 
stricter neutrality legislation. Perhaps it was the profound differences of 
opinion in both houses that immobilized executive pressure. For those 
differences originated in conflicts of ideas that, in turn, are rooted in 
wide differences of interest in the country. They received only incidental 
mention in the debates, but it is, perhaps, relevant to notice some of the 
elements that affect the pattern of opinion on neutrality policy. 

Disputes crystallized around two major questions: discretionary versus 
mandatory power of the President to declare embargoes, and extension 
of the embargo, trade-at-risk, or peace-time-trade quota principle to war 
materials other than munitions. In the first, many of the real issues 
emerged; in the second, they were clouded in ratiocinations of legal argu- 
ment and patriotic appeal. 

The underlying question as to the discretionary embargce principle in- 
volved the degree of American coöperation in international efforts at 
collective security. The die-hard isolationists were unanimous in their 
opposition to giving the President any leeway in this direction. But, as 
already noted, the 1935 and 1936 measures did grant—as inevitably any 
such legislation must—considerable latitude. Even the inconclusive terms 
of Section,6 of the Administration bill [see table, note (a)] marked, from 
the point of view of international codperation, a real advance on the 1935 
legislation. The issue becomes one, therefore, of relative flexibility, and 
on that issue the peace groups were not sufficiently united to bring any 
effective pressure to bear either on the President to support the Adminis- 


materials to either belligerent to approximately the normal peace-time basis has 
not been the subject of legislation. Nevertheless, it is clear to me that greatly to 
exceed that basis, with the result of earning profits not possible during peace, and’ 
especially with the result of giving actual assistance to the carrying on of war, would 
serve to magnify the very evil which we seek to prevent. This being my view, I re- 
new the appeal made last October to the American peoplé, that they so conduct ' 
their trade with belligerent nations that it cannot be said that they are seizing new 

. opportunities for profit orethat by changing their peace-time trade they give aid 
to the continuation of war.” 
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tration bill or on Congress to enact it.*! Their failure to agree—and to 
act—left the proponents of coöperation without any important support 
in publie opinion, which still required education on the issues involved 
in what seemed a more or less technical matter of administration. It is 
one more instance of the futility of fractionalism in a situation where only 
a united front is capable of exerting effective pressure for legislation.” 

The second question, the trade-at-risk or embargo of war materials, 
was discussed at great length in both committees. A memorandum by 
Professor John Bassett Moore was submitted to the Senate Committee, 
and Professor E. M. Borchard testified before both committees.” The 
arguments presented had to do not merely with the discretionary feature 
of the embargo of war materials which was most strongly criticized, but 
with the principle itself. Various objections were put forward, chiefly 
designed to indicate the unneutral character under existing international 
law of such embargoes and of the prohibition on American vessels in 
carrying such cargoes. The opinion was expressed that, were it not for the 
state of public opinion, it would be a wiser policy not to embargo even 
munitions, The prohibition of loans and credits would, it was pointed out, 
“take care of- most of the difficulties . . . concerning alleged ‘abnormal’ 
trade.” The principle of trade-at-risk was objected to as illusory. “Hither 
the foreign government or the American shipper would have been misled” 
if an attempt to “reserve the freedom of the seas” were made under it. 
The implicit assumptions of the testimony appear to be two: the “right” 
of individual traders to carry on business where and with whom they 
please; and the continuing validity and unlikely abrogation in future wars 
(many of which may not be world wars) of historical doctrines of inter- 
national law regarding such matters as eontraband, indirect trade, etc. 
—or, to put it in other terms, the national interest of the United States in 
maintaining the traditional rules of neutrality, and the likelihood of its 
ability to do so. 

The influence of the testimony in buttressing isolationist opinion in the 
Senate is evident from the debates.™ It may, therefore, be useful to note 
one element in the situation which was indirectly adverted to in the 
debates,® i.e., the relation of the exporting industries to legislation re- 
stricting shipments to belligerents. The maintenance of traditional inter- 
national law doctrines as to rights of neutral trade appears to be, and was 

31 The mobilization of peace-group pressure was 80 late as to be of little real im- 
portance. It was exerted ineffectively on the last day of the Senate debate, February 
18. See Congressional Record, Vol. 80, p. 2804. 

2 See B. Bliven, “They Cry ‘Peace, Peace’, New Republic, Vol. 85, p. 36. 

33 House Committee, op. cit., pp. 51ff.; Senate Committee, op. cit., pp. 171, 
208ff. 

™ See, for instance, Congressional Record, Vol. 80,%p. 2287 (Pittman), 2296 
(Pope). % Ibid., p. 2293 (Bone), p. 2262 (Smith). 
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widely, interpreted as the most advantageous governmental policy from 
the point of view of the export trades, whether in munitions or other war 
materials. The dependence of many American industries on foreign 
markets, especially in Europe, for the continuance of high levels of pro- 
duction has frequently been pointed out.?” The relation of the extension 
of loans and credits to belligerents to the continuance of war-time trade 
was realized by mapy in and out of the government during the Great 
War.*8 The question cannot be as thoroughly explored here as it should 
be; two aspects, one general, one specific, will, however, be considered 
briefly. 

Generally, as to the domestic prosperity resulting from industrial ac- 
tivity stimulated or maintained by sales to belligerents in war time (very 
unevenly distributed from the national point of. view, sectionally or 
socially), subsequent involvement in the war, if it occurs, inevitably pro- 
duces an overwhelming net loss to the country.” And the evidence of the 
increasing likelihood of involvement arising out of trade relations is, as 
has been suggested, cumulative. It is, therefore, not unimportant to keep 
in mind the balance sheet of war costs in appraising the value of war 
trade in terms of “national interest.’’®° 

Specifically, too, it is by no means clear that an siibarse on trade in 
war materials with belligerents would mean a total loss of exports even 
in these items.*! The development of closer collaboration among neutrals, 
not only diplomatically, but in the stimulation of inter-neutral trade, if 
it would not offset, would mitigate, the immediate domestic hardships 
(to individual entrepreneurs and workers) of an embargo, or a peace- 

s Ibid., pp. 2171, 2297, for quotations of editorials and dispatohes to this effect. 

37 See J. F. Rippy, “Foreign Markets and the Economic Position of the United 
States,” South Atlantic Quarterly, Vol. 34, p. 15. 

28 See J. V. Fuller, “The Genesis of the Munitions Traffic,” Jour. of Mod. Hist., 
Vol. 6, p. 280. See also Report of Senate Committee on Investigation of the M unitions 
Industry (74:2, Senate Report, No. 944), Part 5, pp. 25 f., 59 ff. 

9 J. J. Clark, The Costs of the War to the American People (New York, 1931). 

3° Bee C. Warren, “Contraband and Neutral Trade,” Proceedings of Academy of 
Political Science (1985), p. 189, for a careful summation of profit and loss. The au- 
thor shows that the net increase of exports to Europe for the first two years of the 
war was valued at $1,954,000,000,'and that of the gross increase of $2,598,000,000, 
a total of $390,000,000 went to the neutrals. 

3 Professor Jessup has shown, for instance, that in the period 1911-13 the 
United States exported only 25.1 per cent of the total imports of Latin America, 
while the European belligerents exported 59.7 per cent. Had American exports been 
substituted, there would have been an increase of $750,000,000 in our foreign trade 
in that region alone. For the Far East, the increase would have been $400,000,000. 
In 1933, only 6.9 per cent of American exports went to South America, while we 
received 14 per cent of our imports from thoge countries. For Asia, the percentages 
were 17.7 and 29.4; for Eusope, 50.9 and 31.9. The possibilities of shifts i in trade ap- 
pear large. 
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time-quota trade restriction.*? And the latter policy, despite many diffi- 
culties in domestic administration, not only provides no grounds for politi- 
cal complaint abroad, but affects minimally the national economy. As 
has been pointed out, the principle was accepted by the Administration 
as well as by the isolationists. 

If there is no necessary relation between a particular interpretation of 
international law with respect to neutral rights and-national interest in 
terms of trade with belligerents, it is pertinent to note that other inter- 
pretations and proposals, some of which were presented to the com- 
mittees, support the principles embodied in the various bills submitted to 
Congress. It is out of the many elements that went into the crucible of 
‘the 1936 discussion and debate that a new law will be fashioned to give 
some permanence and consistency to our neutrality policy. Which of 
those elements are most significant? How may they be combined to create 
a logical and workable policy?* 


I 


It will be well to state at the outset three assumptions on which these 
considerations are based. First, that any policy pursued by the govern- 
ment will involve costs, individual in origin, but national in incidence— 
to the extent and through the processes by which individual are con- 
verted into general profits and losses. Second, that any policy-—whether 
the existing so-called “laws” of neutrality or their most extreme antithesis 
—inevitably bears unequally on the belligerents in any given war. (The 
problem becomes one, therefore, of defining as well as possible what is 
conceived to be the most advantageous policy from the point of view of 
national interest, and of defining individual rights and duties in con- 
formity with it.) Third, that the possibility, and even likelihood, of in- 
volvement is sufficiently great to make a policy of isolation from economic 
relations with belligerents relevant to our national interest. 

` Without attempting to analyze the meaning of national interest in 
this respect, it is here conceived as involving the non-participation of the 
United States in any war outside the American hemisphere which is not 
a concerted ‘attempt, unequivocally so defined by international agree- 
ments, to prevent or to end aggression. The Treaty of Paris (and other 


2 The domestic effect of an embargo is, of course, unevenly distributed, especially 
in the agricultural field, as, for instance, cotton. But recent American agricultural 
policy suggests an increasing emphasis on diversified farming and the equation of 
production with domestic demand. In the industrial sphere, there is, for most in- 
dustries, some flexibility, not only in amount, but in type of production. 

3 See W. W. Jennings, “The American Embargo, 1807-1808,” Univ. of Iowa 
Studies in the Social Sciences (1921), No. 1; L. M. Sears, Jefferson and the Embargo 
(Durham, 1922), for an analysis of the balance of forces#n the Napoleonic period— 
and the equilibrium achieved. 
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. agreements to which the United States is not a party) has sufficiently 
defined aggression, and has made clear the obligations of the signa- 
tories.4 In order to accomplish this objective, it is necessary to obviate 
as many contacts between American citizens as feasible with the least 
possible disturbance of domesti¢ conditions. How may this be accom- 
plished? 

First, should the embargo be mandatory or discretionary? As has been 
indicated, an application of the most extreme mandatory principle cannot 
obviate considerable executive discretion. The President’s more intimate 
and continuous acquaintance and concern with foreign affairs equip him 
to deal with the great variety of possible situations more effectively than 
any other agency of the government. The extent of his discretion may be 
limited, as in Section 6 of the Administration bill noted above. Con- 
gressional approval of variations from embargoes impartially applied to 
all belligerents is, however, facilitated if the principle is embodied in the 
legislation rather than left to the exigencies of particular cases. But this 
is the most that can reasonably be expected in any permanent meas- 
ure. 

Second, to what should the embargo extend? Two subjects have already 
been brought within its terms: (1) munitions and (2) loans and credits. 
War materials~and these will include, practically, whatever is con- 
sidered contraband by the belligerents—may be treated in any one of 
three ways: trade to be at the shipper’s risk; trade to be restricted to 
quotas based on normal exports; trade in at least the most significant 
items, such as cotton, iron, steel, coal, and oil, to be embargoed. There 
are arguments for each of these policies. The first comes nearest to com- 
plete laissez faire as to trade (the present legal situation); it has the ad- 
vantage of flexibility, but the disadvantage of leaving the door open to 
psychological pressures on the government if and when American prop- 
erty—or life—is injured by belligerent action. The second, as already sug- 
gested, creates no international, but will be the source of many domestic, 
complications. For instance, the allocation of quotas to particular pro- 
ducers and shippers, compensation for losses (hypothetical or real) on 
inexecutable contracts, will be difficult if not impossible to determine.® 
The third would provide the best insurance against involvement; its 


* See, for instance, the Argentine Anti-War Treaty already noted, and the Con- 
vention Defining Aggression, July 3, 1983. 

æ For proposals on this problem, see the draft statute of the National Peace 
Conference, op. cit. There is no reason, except one of expediency, however, for as- 
suming governmental responsibility for losses which in all but the most unusual 
cases can be attributed not to administration of the law but to the over-zealous 
pursuit of contracts by individual producers. A system of licenses similar to those 
issued by the National M®nitions Control Board would facilitate regularity of oper- 
ation of such a provision. 
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adoption depends on willingness to pay the price—and the possibility of 
developing inter-neutral trade.* 

Third, what other items should be included in a neutrality policy? 
Existing prescriptions regarding the travel of American citizens in bel- 
ligerent war zones, regarding the use of American harbors by belligerent 
submarines, or for exports of prohibited articles in domestic or foreign 
vessels should be clarified and strengthened. Further, the voyages of 
American vessels in belligerent war zones should be prohibited; American 
ports should be closed to armed merchantmen and belligerent aircraft, 
as well as submarines, if trade is to be allowed on the present (or risk) 
basis; abuse of the American flag should be stringently punished by 
penalties against the merchant marine of the offending state. Finally, the 
National Munitions Control Board should be given separate statutory 
authority, and its licensing powers should be extended to other items 
of trade. 

Finally, what aspects of general policy should be implemented with the 
neutrality program outlined above? First, inter-neutral collaboration 
should be strengthened by conventional agreements. The Argentine Anti- 
War Treaty of 1933 laid the basis for “a common and solidary attitude” 
among its signatories as neutrals. The 1936 resolution indicated the deter- 
mination of the United States to pursue a Pan-American policy as to 
neutrality. Its proposals at the Buenos Aires conference, as amended in 
collaboration with Latin American states, are a small but distinct step 
toward two desirable objectives: closer inter-American collaboration and 
extra-American extension of the principle of collective neutrality. The 
implementation of the latter lies in the future. The limited form of the 
collaboration so far provided for marks, dhowever, a very definite advance 
over previous inter-American agreements.*” The extension of the principle 
of collaboration and a solidary policy to the economic sphere is implicit 

‘ina comprehensive neutrality program. 

Moreover, recent events have pointed to the necessity of a more precise 
definition of the conditions under which the neutrality program is to 
become effective. The Italian aggression in Ethiopia, the civil war in 
Spain, events in other parts of the world, suggest that “a state of war” 
is too narrow a conception. The United States has itself led the way out 
of a purely legalistic interpretation of the phrase—evidenced by the 

It has been pointed out that such a policy might result in increasing armament 
production and policies of self-sufficiency abroad. See, for instance, A. W. Dulles, 
“Economic Implications of American Neutrality,” Annals of Amer. Acad., Vol. 186, 
p. 41. But that is not a matter over which the United States has any control, what- 
ever its policy. Present indications do not suggest that the consideration is a ma~ 
terial factor in the framing of armaments policies. 


31 For texts, see New York Times, Dec. 7, 1986, 8:2@Dec. 14, 14:1. In the draft 
treaty, the 1936 resolution was in effect reproduced. 
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President’s proclamation of October 5, 1935. But there are further 
precedents, e.g., the resolution of March 14, 1912, regarding the export ‘of 
munitions to “any American country [in which] conditions of domestic 
violence exist.” : 

The various resolutions, culminating in that of May 28, 1934, regarding 
export of munitions to Chaco, and the neutrality resolutions, suggest a 
new conception moxe flexible in application than “a state of war.” The 
jorm of words in the Administration bill (sec. 4a) is as follows: ‘‘When- 
ever during any war in which the United States is neutral, the President 
shall find that the placing of restrictions on the shipment from the United 
States to belligerent countries of certain articles or materials used in the 
manufacture of arms, ammunition, or implements of war, or in the con- 
duct of war, will serve to promote the security and preserve the neutrality 
of the United States, or to protect the lives and commerce of nationals of 
the United States, or that to refrain from placing such restrictions would 
contribute to a prolongation or expansion of the war, he shall so pro- 
claim.’788 : 

The extension of this principle to the outbreak of armed conflict in any 


38 The delegation of discretion in these or similar words has recently been made 
the subject of a suit under the Chaco Arms Embargo Resolution of May 28, 1934 
(48 Stat. 811). The demurrer to the indictment set up by the defendants was in part 
based on the contention that the resolution is an unconstitutional delegation in that 
one basis of the finding set forth in the resolution relates to future contingencies, 
and is essentially legislative in character. In the district court, this contention was 
upheld. The definition in the resolution of the finding to be made by the President 
that an embargo “may contribute to the redstablishment of peace” was found by 
Judge Byers “not to amount to a sanctioned delegation of power te declare a legis- 
lative purpose effective in the event that certain prescribed conditions are found to 
exist [but] an empowering of the executive to make up the legislative mind as to 
the future efficacy of the law, as the reason for giving vitality to it.” U. 8. v. Curtiss- 
Wright Export Corporation (14 Fed. Suppl. 230, 1936). On appeal to the Supreme 
Court, the decision was reversed. Very broad grounds for the delegation of a wide 
discretion to the President were established by the Court. First, the nature of for- 
eign relations, requiring secrecy in negotiation, and his “better opportunity of know- 
ing the conditions prevailing in foreign countries . . . especially in time of war... 
[with] his confidential sources of information .. . disclose the unwisdom of requiring 
Congress in this field of governmental power to lay down narrowly defined standards 
by which the President is to be governed.” In this respect, the difference between 
domestic and foreign relations was emphasized and this case distinguished from 
Panama Refining Co. v. Ryan 93 U.S. 388). Second, “the principles which justify 
such legislation find overwhelming support in the unbroken legislative practice 
which has prevailed almost from the inception of the national government to the 
present day. A legislative practice such es we have here goes a long way in the di- 
rection of proving the presence of unassailable ground for the constitutionality of 
the practice, to be found in the origin and history of the power involved, or in its 
nature, or in both combimed” (Ibid., Supreme Court, October Term, 1936, No. 98, 
57 8. Ct. 216). 
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area of the world, together with the essential discretion of the executive, 
as in the earlier resolutions concerning “domestic violence,” would seem 
to provide an adequate definition of the conditions in which neutrality 
should apply. f 

There is one issue impending which may cut across the assumptions on 
which such a policy is based—the emergence of a bloc of states intent on 
pursuing their diplomatic objectives by coup d’éat,rather than through 
consultation. In an alignment east or west of us, in which such a con- 
tingency becomes of immediate and direct concern to us, neutrality may 
become irrelevant. But it is well to distinguish the purpose of our entry 
into any war of ideologies. In the situation suggested, we shall be return- 
ing to the principles of 1778, of offensive and defensive alliance, celebrated 
in the treaty with France. The considerations underlying such a course 
are different from, not antithetical to, the neutrality program outlined 
above. It will be well to make certain that involvement in such a war is 
on grounds, both legal and moral, more unequivocal than in 1914.” 

PHILLIPS BRADLEY. 
Amherst College. 


» A very considerable body of literature has grown up during the past year or 
two in this field. The following selective list is indicative of the major trends: E. W. 
Crecraft, Freedom of ihe Seas (New York, 1935)—isolationist, latssez-faire as to 
neutrality; E. W. Dulles and H. F. Armstrong, Can We Be Neutralf (New York, 
1936)—trade-at-risk, mild restrictionist; P. C. Jessup, Neutrality, Today and To- 
morrow (New York, 1936)—codperationist as to collective security, restrictionist 
as to trade (includes a useful bibliography); P. Bradley, Can We Stay Out of War? 
(New York, 1936)—codperationist with reservation, strongly restrictionist as to 
trade. Besides the articles listed in the foregoing footnotes, see “American Neutral- 
ity Reconsidered,” Columbia Law Review, Vel. 36, p. 105 (legal aspect of embar- 
goes); J. E. Johnsen, The Neutrality Policy of the United States, Reference Shelf 
(1986), No. 7 (references, pro and con, on current issues); “American Neutrality,” 
15 Congressional Digest (1936), No. 1 (factual materials on the history of neutrality 
legislation); “The Attainment and Maintenance of World Peace,” Annals of Amer. 
Acad., Vol. 186 (economic and political aspects of neutrality and collective security); 

] various articles in Vols. 29 and 30 of Amer. Jour. Internat. Law (1935 and 1936). 


NEWS AND NOTES 


PERSONAL AND MISCELLANEOUS 
Compiled by the Managing Editor 


Under appointment by the Department of State, Professor Charles 
G. Fenwick, of Bryn Mawr College, served as one of the seven delegates 
of the United States to the Inter-American Conference for the Mainte- 
nance of Peace, held at Buenos Aires beginning December 1. 


President Harold W. Dodds, of Princeton University, has been ap- 
pointed general consultant of the inquiry into the character and cost of 
public education now being carried out by the Board of Regents of the 
University of the State of New York. 


Mr. G. Lyle Belsley, executive director of the Civil Service Assembly of 
the United States and Canada, is serving as special consultant on person- 
nel matters to the Social Security Board. 


Professor Frank G. Bates, of Indiana University, has postponed the 
leave of absence which he had planned to take during the second semester 
of the current academic year. 


Professor Earl W. Crecraft has been made chairman of a tiewly. created 
division of social sciences at the University of Akron. 


Professor James K. Pollock, of the University of Michigan, has been 
granted leave of absence for the second semester of the current year. 


Professor Edith C. Bramhall, of Colorado College, was elected presi- 
dent of the Colorado-Wyoming §ocial Science Association at its fall meet- 
ing in Denver. 


Dr. Julian 8. Duncan has been promoted to the rank of associate pro- 
fessor at St. Johns College, Annapolis, Maryland. With the aid of a grant 
from the Social Science Research Council, he is now completing a ae 
of forest policy. 


At the first national conference on educational broadcasting, held at 
Washington in December, Professor Arthur N. Holcombe, of Harvard 
University, delivered an address on “Radio Broadcasting as a New Force 
in American. Politics.” 


Furman University announces the establishment of a department of 
political science, under the chairmanship of Dr. Nicholas P. Mitchell. Dr. 
Mitchell was formerly associated with the department of political science 

‘at Louisiana State University and at Duke University, and more re- 
cently has been acting head of the department of history and govern- 
ment at the University of Richmond. 
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Professor Pitman B. Potter, of the Institute of Higher International 
Studies at Geneva, will exchange during the spring and first half of the 
summer quarter with Professor Quincy Wright, of the University of 
Chicago. At Geneva, Professor Wright will give a course on international 
organization and a seminar on the causes of war, and at Chicago Professor 
Potter will give a course on international organization and a seminar on 
international administration. > 


Mr. Raymond T. Nagle recently resigned his position as attorney-general 
of Montana to become director of the attorneys-general division of the 
Council of State Governments in Chicago. Mr. Nagle was for four years 
city attorney of Helena, served three terms in the Montana state legisla- 
ture, and was secretary to Senator Thomas J. Walsh. 


Mr. Charles E. Mills, formerly research secretary to Senator Otis F. 
Glenn of Illinois, and later research assistant to the executive officer of 
the Farm Credit Administration, has joined the staff of the Council on 
State Governments. 


Four members of the Chicago group of national organizations of public 
officials participated in the Institute of Public Administration, held at the 
University of Alabama December 2 to 4: Carl H. Chatters, executive 
director, Municipal Finance Officers’ Association; Norman Hebden, as- 
sistant director, American Public Works Association; Henry F.. Hub- 
bard, assistant director, Civil Service Assembly of the United States and 
Canada; and Lyman 8. Moore, assistant director of training, Interna- 
tional City Managers’ Association. f 


Dr. Howard P. Jones, secretary of the National Municipal League, will 
represent the International City Managers’ Association on the National 
Management Council, a group composed of representatives of various 
management societies. City managers who represent the Association on 
the Council are Wilder M. Rich, Hackensack, New Jersey, and William 
A. Miller, Clifton, New Jersey. 


James W. Parry, for the past nine years city manager of Birmingham, 
Michigan, has resigned to become director of a training program for 
Michigan local government officials, sponsored jointly by the University 
of Michigan, the Michigan Municipal League, and the State Board for 
Vocational Education. The training will be taken to officials in the field 
through short courses, institutes, and zone conferences. 


The Chicago Junior Colleges recently conducted a series of lectures in 
the field of government. Clarence E. Ridley, executive director of the 
International City Managers’ Association, talkedto five different groups 
on “Evolving Trends in Local Government” ; Henry W. Toll, director of 
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the Council of State Governments, on “Work and Problems of State 
Legislatures”; and Albert Lepawsky, assistant director of the Public Ad- 
ministration Clearing House, on “Metropolitan Regions.” 


Dr. Toyokichi Iyenaga, professor of political science at Waseda Uni- 
versity from 1890 to 1895, secretary in the Japanese Department of 
Foreign Affairs from .1895 to 1898, commissioner of the Formosan govern- 
ment to India, Persia, Turkey, and China in 1898-1899, and professorial 
lecturer on political science at the University of Chicago from 1901 until 
1920, died at his home near. Oneida, New York, on December 29. Dr. 
Tyenaga was a graduate of Oberlin College and received his doctor’s de- 
gree at the Johns Hopkins University in 1890. He had lived in retirement 
during the past sixteen years. 


Dr. Albrecht Mendelssohn-Bartholdy, founder of the Hamburg Insti- 
tute for International Affairs and editor of the German documents on 
the origin of the World War, died on November 27 at Balliol College, 
Oxford, where he had been senior research fellow since 1934. Dr. Mendels- 
sohn-Bartholdy had been successively professor of international law at 
Leipzig University, professor of civil law and the law of procedure at 
Wuerzburg University, and professor of international law at Hamburg 
University, and he had edited Handbuch der Politik (1921-1933) and 
Amerika-Post (1929-1933). His principal published works included Im- 
perium des Richters, Buergertugenden, and The European Situation. Dr. 
Mendelssohn-Bartholdy was well known in the United States, where he 
had travelled and lectured extensively. 


The fifth annual meeting of the Tax Policy League was held in Chicago 
on December 28-29. Four sessions were devoted, respectively, to “Social 
Security Taxes,” “Should Business be T'axed?,” “How Business is 
Taxed,” and “Taxation of Undistributed Profits.” Professor Thomas H. 
Reed, consultant, National Municipal League, was chairman of the pro- 
gram committee. The League’s monthly bulletin, Taxbits, will hereafter 
appear under the title Taz Policy. The November issue contained, among 
other things, a convenient summary of the results of popular votes on tax 
proposals in the states at the tlections of November 3. 


The Third Annual Conference on Government and Business in New 
Mexico, held at the University of New Mexico on December 4-5, had for 
its general theme Government Problems in New Mexico. Features of the 
program included addresses by Professor John P. Senning, of the Uni- 
versity of Nebraska, on Nebraska’s experience in setting up a one 
house legislature; by Congressman Maury Maverick, of Texas, on neu- 
trality and on the Southwest in national affairs; and by Professor A. 8. 
White, of the University of New Mexico, on the need for a state research 
bureau on governmental problems. 
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The ninth annual session of the Southern Political Science Association 
was held in Decatur and Atlanta, Georgia, on November 5-7. The prin- 
cipal topics discussed were the Hull reciprocity treaties, primary elections 
in the South, civic education in the South, and at sessions held jointly 
with the Southern Economic Association, problems of taxation and 
financial administration, consequences of the New Deal, and liberalism 
in the South. At the annual business meeting, the fellowing officers were 
elected for 1937; president, Frank W. Prescott, University of Chatta- 
nooga; first vice-president, Robert R. Wilson, Duke University; second 
vice-president, Manning J. Dauer, University of Florida; recording 
secretary, W. V. Holloway, Tulane University; corresponding secretary 
and treasurer, Hubert Searcy, Birmingham-Southern College. 


Thirty-second Annual Meeting of the American Political Science As- 
sociation. For the second time in three years, the American Political 
Science Association held its annual meeting in Chicago, December 28-30. 
The registered attendance was decidedly the largest in the Association’s 
history—a total of 403, as compared with 315 at Atlanta in 1935, 310 at 
Chicago in 1934, and 360 at Philadelphia in 1933. Other organizations 
meeting in Chicago simultaneously included the American Economic As- 
sociation, the American Statistical Association, the American Sociological 
Society, the American Association for Labor Legislation, and the Associa- 
tion of American Law Schools. Following the practice of recent years, 
the program of the Political Science Association was devoted largely to 
section and round-table meetings. In full, it was as follows: 


Monday Noon, December 28 
e 


SUBSCRIPTION LUNCHEON 

Presiding Officer: Frank G. Bates, Indiana University. 
Topic: “Recent Progress in Planning in the United States.” 
Speaker: Charles E. Merriam, University of Chicago. 


Monday Afternoon, December 28 
SECTIONS: 
(1) “Tms Pros anv Cons oF Jupio Revinw” 
Chairman: Arthur N. Holcombe, Harvard University 
Discussion leaders: Max Lerner, Editor, The Nation, New York City; Walton H. 
Hamilton, Director, Bureau of Statistics, Social Security Board; Arthur A. 
Ballantine, New York City; David J. Lewis, Member of Congress, Washing- 
ton, D. C.; Oliver P. Field, University of Minnesota. 


(2) “Tum Goop Naraxpor Pouicy’”’ 


Chairman: J. Fred Rippy, University of Chicago 


Discusston leaders: Lawrence F. Hill, Ohio State University; James W. Garner, 
University of Illinois; Quincy Wright, University of Chicago; Chester Lloyd 
Jones, University of Wisconsin. 
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(3) “ADMINISTRATION OF Naw GOVERNMENTAL ACTIVITIES” 
Chairman: Louis Brownlow, Director, Public Administration Clearing House 
(a) “The Developing Administration of Social Security,” Charles McKinley, Reed 
College. 

(b) “The Federal Administration of Public Relief Works,” Arthur W. Macmahon, 
Columbia University. 

(c) “New Developments in Public Administration by the T.V.A.,” John B. Bland- 
ford, Jr., Tennessee Valley Authority, Knoxville, Tenn. f 


Monday Evening, December 28 


GENERAL SESSION i 
Presiding Officer: Louis Brownlow, Director, Public Administration Clearing 
House. 
Topic: ‘The University and Public Affairs.” ; 
(a) “Education for Public Service,” Otis T. Wingo, Jr., National Institute of 
Public Affairs. 
(b) “The University and Adult Political Education,” Thomas H. Reed, Na- 
tional Municipal League. 


Tuesday Morning, December 29 


ROUND TABLES 
(1) “UNIVERSITY COURSES OF TRAINING FOR THE PUBLIO SERVIOB” 
Chairman: William Anderson, University of Minnesota 

Discussion leaders: Leonard D. White, U. 8. Civil Service Commission; Morris B. 
Lambie, Harvard University; Luther H. Gulick, Institute of Governmental 
Research; Thomas H. Reed, National Municipal League; K. C. Leebrick, 
Syracuse University; Lloyd M. Short, University of Minageata; Wiliam 8. 
Carpenter, Princeton University. 


(2) “Tum PReass AND PUBLIC AFFAIRS” 

j Chairman: Philip 8. Bfoughton, Washington, D. C. 

Discussion leaders: H. Schuyler Foster, Jr., Ohio State University; Don Stevens, 
formerly National Guild Officer; Harwood L. Childs, Princeton University; 
Lawrence Eager, Dartmouth College; Thurman W. Arnold, Yale University; 
Leo C. Rosten, Washington, D. C.; W. J. Couper, Washington, D. C. 


(3) “REORGANIZATION OF COUNTY GOVERNMENT” 
Chairman: Earl L. Shoup, Western Reserve University 
Discussion leaders: Charles M. Kneier, University of Ilinois; Kirk H. Porter, State 
University of Iowa; J. W. “Manning, University of Kentucky; Edwin A. 
Cottrell, Leland Stanford University; George W. Spicer, University of Vir- ` 
ginia; Orren C. Hormell, Bowdoin College; Roderick L. Carleton, Louisiana 
State University; John P. Senning, University of Nebraska. 


(4) “INTERNATIONAL AsPuors OF Raw MATERIAL Sxur-Surricrency” 
Chairman: Brooks Emeny, Foreign Affairs Council 
Discussion leaders: Walter H. C. Laves, League of Nations Association; 8. Shepard 
Jones, Harvard University; Quincy Wright, University of Chicago; William 
P. Maddox, Princeton University; Kenneth Colegrove, Northwestern Uni- 
versity; Harold Tobin, Dartmouth College; R. R. Wilson, Duke University; 
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F. A. Middlebush, University of Missouri; Royden L. Dangerfield, University 
of Oklahoma; Ralph Norem, Superior State Teachers’ College; A. Vanden- 
bosch, University of Kentucky. 
(5) “PourrrcaL Parts” 
Chairman: Thomas S. Barclay, Stanford University 

(a) “The Presidential Primary: A Reappraisal,” Louise Overacker, Wellesley 
College. 

(b) “Propaganda Technique in the 1936 Presidential Campaign,” Ralph D. Casey, 
University of Minnesota. 

(c) “New Developments in Political Strategy,” Roy V. Peel, New York University. 

Discussion leaders: Clarence A. Berdahl, University of Illinois; James K. Pollock, 
University of Michigan; Arthur W. Macmahon, Columbia University; Harold 
F. Gosnell, University of Chicago; Peter H. Odegard, Ohio State University; 
Joseph R. Starr, University of Minnesota; E. Pendleton Herring, Harvard Uni- 
versity; Kirk H. Porter, State University of Iowa; Finla G. Crawford, Syracuse 
University; Schuyler C. Wallace, Columbia University; Edward M. Sait, 
Pomona College; Harold D, Lasswell, University of Chicago; J. T. Salter, Uni- 
versity of Wisconsin. 


‘(6) “Tam Loss or NATIONALITY” * 
Chairman: Rinehart J. Swenson, New York University 

Discussion leaders: Richard W. Flournoy, U. S. Department of State; Henry B. 
Hazard, U. S. Immigration and Naturalization Service; Donald Young, Uni- 
versity of Pennsylvania; S. P.:Breckinridge, University of Chicago; Catheryn 
Seckler-Hudson, American University; Philip C. Jessup, Columbia University; 
Ruth C. Bernstein, National Council of Naturalization and Citisenship. 

Tuesday Noon, December 29 

SUBSCRIPTION LUNCHEON 
Prestding officer: Charles West, Under Secretary of the Interior. 

Topic: “Governmental Organisation and Crimp Control.” 

Speaker: Honorable Justin Miller, U. 8. Department of Justice. 


Tuesday Afternoon, December 29 
ANNUAL BUSINESS MEETING AND REPORT OF OFFICERS AND COM- 
MITTEES 
Presiding officer: Arthur N., Holcombe, Harvard University. 
Tuesday Evening, December 29 
PRESIDENTIAL ADDRESSES i 
(Joint meeting with the American Economic Association, the American Sociological 


Society, the American Statistical Association, and the American Association 
for Labor Legislation.) 3 
Presiding oficer: Walter F. Willcox, Cornell University. 

Speakers: Alvin S. Johnson, President, American Economic Association; Arthur 
N. Holcombe, President, American Political Science Association; Joseph 8. 
Davis, President, American Statistical Association; Henry Fairchild, Presi- 
dent, American Sociological Society; Joseph P. Chamberlain, President, Ameri- 
can Association for Labor Legislation. oe 


* In codperation with the National Council for Naturalization and Citizenship. 


120 . THE AMBRICAN POLITICAL SCIENCE REVIEW 


Wednesday Morning, December 30 


ROUND TABLES 
(7) “Poutrica, Lisgrry Topar—tIs Ir Berna RESTRICTED OR 
ENLARGED BY Economic REGULATION?” 
‘Chairman: Francis W. Coker, Yale University 

Discussion leaders: Francis G. Wilson, University of Washington; T. V. Smith, 
University of Chigago; Max Shepard, Cornell University; Carlton C. Rodee, 
University of Southern California; Hugh L. Elsbree, Dartmouth College. 
(8) “REGIONALISM IN GovERNMENTAL PLANNING AND ADMINISTRATION 

Chairman: John M. Gaus, University of Wisconsin 

Discussion leaders: William Anderson, University of Minnesota; Charles Ascher, 
Social Science Research Council; George Benson, University of Michigan; 
Phillips Bradley, Amherst College; Frederick Gutheim, author of various 
studies on regionalism; Charles McKinley, Reed College; Howard Odum, Uni- 
versity of North Carolina; John C. Russell, Syracuse University. 


(9) “An APPRAISAL or Stare ADMINISTRATIVE REORGANIZATION” 
Chairman: Frank M. Stewart, University of California at Los Angeles 
Discussion leaders: Finla G. Crawford, Syracuse University; Lloyd M. Short, Uni- 
versity of Minnesota; H. C. Nixon, Tulane University; W. Brooke Graves, 
Temple University; Donald C. Stone, Public Administration Service; J. Alton 
Burdine, University of Texas; Harvey Walker, Ohio State University; George 
C. 8. Benson, University of Michigan; V. O. Key, Social Science Research 
Council; William H. Edwards, New Mexico State College; George W. Spicer, 
University of Virginia; Charles W. Shull, Wayne University; Spencer D. Par- 
Tatt, Syracuse University; Edith Bramhall, Colorado College; Harold Dorr, 
University of Michigan; Edwin Cottrell, Stanford University. 
(10) “AFTER tae Neureauity Lecistation—Wuar?”’ 
Chairman: Quincy Wright, University of Chicago 

Discusston leaders: Clarence Berdahl, University of Illinois; Frederick L. Schuman, 
University of Chicago; Walter H. C. Laves, League of Nations Association; 
Charles G. Fenwick, Bryn Mawr College: Honorable Elbert D. Thomas, 
United States Senate; J. W. Garner, University of a Raymond L. Buell, 
Foreign Policy Association. 
(11) “DICTATORSHIP AND CONSTITUTIONALISM IN EvRoPRAN CoUNTRInS” 

Chairman: Roger H. Wells, Bryn Mawr College 

Discussion leaders: Karl Loewenstein, Amherst College; Harold C. Deutsch, Uni- 
versity of Minnesota; H. Arthur Steiner, University of California at L. A.; 
Fritz Morstein Marx, Harvard University. 


Wednesday Noon, December 30 
JOINT SUBSCRIPTION LUNCHEON 
(With the American Association for Labor Legislation) 
Presiding Officer: Arthur N. Holcombe, Harvard University. 
Topic: “Social Welfare and the Constitution.” 


Speakers: Lloyd K. Garrtson, University of Wisconsin; Donald Richberg, Washing- 
ton, D. C. 
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The Secretary-Treasurer reported a total membership of 1,922 (the 
largest in the history of the Association), classified as follows: life mem- 
bers, 47; sustaining members, 15; annual and associate members, 1,860. 
During the year, 203 new members were gained and 135 members lost—a 
net gain of 68 as compared with 53 in the preceding year. The financial re- 
port of the Secretary-Treasurer for the year showed total receipts of 
$9,330.27 and expenditures of $9,265.19, and a btidget for 1937 was 
adopted estimating receipts at $9,390.00 and expenditures at $9,690.00. 

At the annual business meeting, officers for 1937 were elected as follows: 
president, Thomas Reed Powell, Harvard Law School; first vice-presi- 
dent, William E. Mosher, Syracuse University; second vice-president, 
Louis Brownlow, Public Administration Clearing House; third vice-presi- 
dent, Russell M. Story, Pomona College; secretary-treasurer, Kenneth 
Colegrove, Northwestern University; members of the Executive Council 
for the term 1937-39, A. B. Butts, University of Mississippi; John P. 
Comer, Williams College; Arthur W. Macmahon, Columbia University; 
Roscoe C. Martin, University of Texas; and James K. Pollock, University 
of Michigan. A special vote of thanks was tendered the retiring secretary- 
treasurer, Clyde L. King, for seven years of faithful and arduous service 
to the Association. 

The report of the Managing Editor of the Ruvimmw analyzed the con- 
tents of Volume XXX (concluded with the December issue) and of the 
five volumes for 1932-36 inclusive; commented at some length on prob- 
lems connected with obtaining and selecting materials for publication; 
summarized some results of a recent inquiry among members concerning 
different aspects of Revæw policy; requested authorization of editorial 
expenditures in the same amounts as in fhe preceding year; and invited 
suggestions and codperation from members. On his recommendation, 
William Anderson, University of Minnesota, and Robert E. Cushman, 
Cornell University, were reélected, and Marshall E. Dimock, University 
of Chicago, James Hart, University.of Virginia, and Alpheus T. Mason, 
Princeton University, were newly elected, to membership in the Board of 
Editors for the customary two-year term. 

On behalf of the reconstituted Committee on Policy, Arthur N. Hol-_ 
combe, chairman, submitted the report for 1936 printed below. 

For the Committee on Civic Education by Radio, Thomas H. Reed, 
chairman, called attention to, and in part summarized, the recently pub- 
lished report, Four Years of Network Broadcasting (preprinted from Radio 
and Education, University of Chicago Press, 1936). It was explained that 
although obstacles of various sorts had kept the Committee off the air 
since June, consideration was being given a proposed experiment with 
electrically transcribed educational programs, to be*booked directly with 
individual radio stations irrespective of network affiliation. 
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Among other reports received and filed were those of (1) William 
Anderson, as representative of the Association in the Social Science Re- 
search Council, briefly reviewing that organization’s activities, and (2) 
Frederic A. Ogg, as representative in the American Council of Learned 
Societies, calling attention to a fund for aid to publication of scholarly 
monographs and mentioning a number of the Council’s other under- 
takings. a 

In accordance with earlier decisions, it was announced that the next 
annual meeting of the Association will be held at Philadelphia, in De- 
cember, 1937, in pursuance of a project for the assembling of all major 
national historical and social science organizations in that city as a feature 
of the observance of the one hundred fiftieth anniversary of the feiing of 
the national Constitution.—F.A.O. 


Report of the Committee on Policy for 1936. In pursuance of the de- 
cision of the American Political Science Association at its annual meeting 
at Atlanta in December, 1935, to reorganize the Committee on Policy 
in order to reduce its size and to coördinate its work more closely with 
that of the Executive Council, it was decided to fix the size of the new 
committee at seven members instead of sixteen and to make such ap- 
pointments as would bring it about that all members of the Committee 
on Policy would also be members of the Executive Council of the Associa- 
tion. To this end, the president of the Association appointed three regular 
members of the Executive Council to the reorganized Committee—one 
from each of the three classes of councilors—together with the first vice- 
president of the Association, the secretary-treasurer, and the retiring 
president. The incoming president took on the duties of chairman of the 
Committee, thus completing its membership. 

The Committee held two meetings during the year. The first took 
place on February 29 at Philadelphia. The Committee decided to continue 
the program of political research and political education, but to reduce 
the rate of expenditure in order to conserve the funds at the Committee’s 
disposal. In pursuance of this policy, the publication of a Student’s Guide — 
edited by the Sub-Committee on Publication, was financed, and several 
regional conferences arranged under the supervision of the Sub-Committee 
on Political Education were also financed in accordance with the estab- 
lished practice. These meétings seem to have been particularly successful, 
as might perhaps have been expected in view of the experience of Pro- 
fessor Cullen B. Gosnell, chairman of the Sub-Committee, gained in 
previous years. 

The second meeting of ‘the Committee on Policy was held at Washing- 
ton, D. C., on May*22 in connection with a conference called by Dr. J. 
W. Studebaker, United States commissioner of education. The Committee 
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discussed plans for the 1987 meeting of the American Political Science 
Association at Philadelphia in connection with the sesquicentennial of the 
framing of the Constitution of the United States, and authorized Pro- 
fessor F. W. Coker, of Yale University, to take charge of the preliminary 
. preparation of the program for that meeting. 

The Committee also discussed a project which had previously been pre- 

sented to it at the February meeting by the chairmar for an investigation 

‘of academic freedom and the protection of the civil rights of teachers in 
the social sciences. It had been suggested that a commission of inquiry 
like those established some two years ago to investigate Public Personnel 
Problems and International Economic Policies should be created for the 
purpose of investigating and reporting upon academic freedom and the 
civil rights of social science teachers. The Committee authorized the chair- 
man to get in touch with officers of other professional associations in the 
field of the social sciences in order to prepare a project for presentation to 
the Rockefeller Foundation at as early a date as possible. 

The chairman communicated with the presidents of the American 
Historical Association and the American Economic Association and found 
them sympathetic with the purpose of the project and willing to co- 
operate. He also got in touch with Dr. George F. Zook, president of the 
American Council on Education, with a view to codperating with organ- 
izations representing other bodies of teachers. It appeared that the Ameri- 
can Council on Education and other professional associations of American 
teachers had already been considering a project for the same purpose, and 
it appeared desirable to revise the plans of the Committee on Policy in 
order to prepare for the submission of a project more broadly conceived 
than at first. Negotiations with Dr. Zook and other leading educators 
have proceeded during the latter part of the year. 

Preliminary discussions of a possible project with representatives of 
the Rockefeller Foundation indicate that the project should be prepared 
on a very broad basis, and that sufficient time should be devoted to the 
preliminary inquiries to insure that the project, when prepared, shall be 
both comprehensive and sound.—ARrTHUR N. Hotcomss, Chairman, 
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The American Political Scene. Epirem sy Epwarp B. Logan. (New York 
and London: Harper and Brothers. 1936. Pp. viii, 264.) 


This book does not pretend to be a systematic treatise. It analyzes 
certain fundamental phases of American politics. In successive chapters, 
A. N. Holcombe examines the present-day characteristics of parties; 
E. B. Logan, party organization; J. T. Salter, the politician and the voter; 
H. R. Bruee, presidential campaigns; J. K. Pollock, the use of money in 
elections; and H. L. Childs, pressure groups and propaganda. Although 
the chapters are uneven in quality and do not everywhere justify the 
claim of the preface to “a great deal of research,” their value, in the 
aggregate, is incontestable. They should interest both the student of 
politics and the general reader. 

Professor Holeombe makes the outstanding: contribution. The insight, 
originality, and control of data that marked The Political Parties of 
Today are equally apparent here. Making good use of election statistics, 
he derives from them a durable pattern of behavior on the part of the 
electorate and a key to the real character of the major parties. Divergent 
sectional interests provide the key. But it is necessary to look within the 
sections and observe the popular attitude in individual states. On the 
basis of the vote cast in the four presidential elections preceding 1936, 
Professor Holcombe classifies the states in five groups according to their 
deviation from the average percentage of the national vote for the two 
parties; and from this classification he makes it clear what the strategy 
of the leaders must be. He turns then to the forces operating within the 
states, particularly to the divi8ion between country and city. Maps and 
tables help greatly in clarifying the whole discussion. It should be added 
that some sage comments are made upon the possible realignment of 
parties. 

Professor Pollock deals competently with campaign funds and corrupt 
practice legislation. Professor Salter has portrayed the politician with a 
deft hand. He seems to have become acquainted with the type less 
through the observations of others than through personal study of in- 
dividual cases. His language is often arresting and felicitous. The poli- 
tician must ‘“‘be able to look at life exactly as it is, and without a shudder.” 
He is “rigorously contemporaneous” and distinguished by not breaking 
his word. His strength “comes from the support of concrete individuals , 
whose specific wants he has satisfied, and not from an 4nonymous public.” 
He “must identify himself with some spot on the earth’s surface. He must 
be one who is here today and here tomorrow too.” No doubt Professor 
Childs has cultivated pressure groups with equal assiduity. The result 
takes shape, however, in a somewhat dreary succession of truisms and 
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commonplaces, dressed out in a jargon or patter of “pressure resources,” 
“objective indices,” “opinion cohesion,” “parallelogram of forces,” and 
so on. He has hopes that, by means of the parallelogram, significant 
changes in public opinion can eventually be forecast. He might profit by 
reading Hobson’s appraisal of thaumaturgic terminology as sometimes 
used in the social sciences. 

A little editing might have saved the book from mahy lapses in scholar- 
ship. Each writer has his own system of footnotes. While the worst 
eccentricities occur with regard to magazine articles, some being quite 
unpardonable, two writers fail to give the date or edition of books; and 
others give wrong dates. Professor Logan-even gives wrong pages, and, in 
the case of Ostrogorski, the wrong title as well. He makes strange mis- 
statements that indicate little disposition to do “‘a great deal of research.” 
Thus, he asserts that “many” senators and representatives, as well as 
“a large number” of state chairmen, serve on the national committees. 
The actual figures, early this year, showed a very different situation. The 
Democratic committee contained five senators, one representative, and 
no state chairman; the Republican committee contained only one in each 
category. A footnote, referring to an absurd generalization by Frank R. 
Kent, makes matters still worse. Professor Bruce betrays a similar weak- 
ness. If, for example, he had been familiar with the actual proceedings 
of national conventions, he would have escaped serious errors regarding 
the report of the committee on credentials. 

Taken as a whole, the book has great merits. These so far outweigh 
its defects as to suggest the desirability of an immediate revision. 


. Epward M. Sarr. 
Pomona College. 


After the New Deal, What? By Norman. Tuomas. (New York: The Mac- 
millan Company. 1936. Pp. ix, 233.) 


Even though the election upset many of his observations on the New 
Deal, Mr. Thomas would be the first to say that the unprecedented and 
unexpected Democratic landslide does not change the major thesis of his 
book. “The New Deal as it was, and any successor to it which President 
Roosevelt may create, will be expressions not of socialism but of capital- 
ism.” But capitalism, argues Mr. Thomas, cafinot meet the demands of 
modern times. Economic catastrophe or war is inherent in the system. 
Even if capitalism could avoid such calamities, its own internal contra- 
dictions prevent it from realizing the material abundance made possible 
by modern technology. Capitalism is an individualistic economy geared 
to a day when the scarcity of goods was the major*problem. How can a 
system requiring a scarcity of goods to keep it going ever produce abun- 
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dance? Power-driven machinery today presages potential plenty (an 
“inescapable fact of American life which will influence every future de- 
velopment”) and makes production a social or community operation 
which can find proper expression only in a collective economy. Capitalism 
as an economic system, together with much of its ee of 
political and social institutions, is outmoded. 

In such a situatién, the only terms on which capitalism can live are 
the terms on which it lives under fascism in much of Europe. And this is 
the probable answer to the question posed in the title of the book: “After 
the New Deal: Fascism.” The occasion for its appearance will be a new 
crisis either of economic collapse or war. One or the other—perhaps both 
—seems inevitable. American fascism will be state capitalism, employing 
some sort of planned economy, requiring an immense degree of national 
control and national ownership, and will have the objective of saving the 
status of the middle class and private profit system. It will be strongly 
nationalistic. There will be the usual brutality. 

But such an outcome need not be inevitable if only there is a concerted 
effort to build the coéperative commonwealth of socialism advanced and 
explained in this book. Dynamic forces tending in this direction are the 
consumers codperative movement, the labor union movement, particu- 
larly the C.I.O., and their possible coöperation with farmers in a farmer- 
labor party able to see the real issue, willing to accept-the challenge of 
the times, and determined to effect fundamental change. 

Admirable as a campaign document, this book merely repeats what is 
already familiar. The world is urgently in need of less frequent publica- 
tions and much more reflective thinking. 
= Guoren H. E. Sora. 
Yale University. 


Public Personnel Administration. By WILLIAM E. MOSHER AND J. DONALD 
Kinestuy. (New York: Harper and Brothers. 1936. Pp. xiii, 588.) 


The Frontiers of Public Administration. By Leonard D. Wurrs, Jonn M. 
Gaus, AND MARSHALL E. Daowock. (Chicago: University of Chicago 
Press. 1936. Pp. viii, 146.) 


In Public Personnel Administration, William E. Mosher and J. Donald 
Kingsley have supplied university teachers of public administration with 
a comprehensive text-book on governmental personnel. Frankly pat- 
, terned after the leading works on private personnel management, it treats 
practically every aspect of the subject. Despite the fact that the treat- 
ment is as a rule brief on any given topic, the scope of the book is so wide 
that the main text runs to 553 fairly large, closely printed pages. It is 
based mainly on a comprehensive review of the existing literature, from 
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which it quotes freely, often reproducing statistics, forms, regulations, 
and so on. Only occasionally do the authors present the results of their 
own original studies or experiences, and they are not much given to ex- 
pressing their own views on controversial matters. Rather, they Spy 
more or less accepted doctrine. 

The horn of the dilemma chosen by the authors is to present under a 
given topic what they regard as the most significant? material from the 
national, state, or municipal fields, and from foreign and private ex- 
perience as well. This method does not give a complete or well-rounded 
picture of any one personnel system. Some of the criticisms and comments 
applicable to the situation in general, or on the average, are not applicable 
to certain jurisdictions. Probably the federal system and that of the most 
progressive states are on the whole better than the student will gather 
from this text. Some teachers may prefer to give a reasonably thorough 
treatment of one system, introducing the others on a comparative basis. 
Our federal form of government, with its forty-eight states and thousands 
of local governments, makes the task of authors who would be compre- 
hensive nothing short of monumental. The present authors have done 
well with it. 

Leonard D. White, John M. Gate: and Marshall E. Dimock were 
associated for a time in teaching and research in public administration 
at the University of Chicago. Out of their discussions of their work and 
problems grew the series of seven essays now published in a small volume 
entitled The Frontiers of Public Administration. White contributes ‘The 
Meaning of Principles in Public Administration”; Gaus, ‘The Responsi- 
bility of Public Administration,” “A Theory of Organization in Public 
Administration,” and “American Society snd Public Administration”; 
and Dimock, “The Meaning and Scope of Public Administration,” ‘‘The 
Rôle of Discretion in Modern Administration,” and “The Criteria and 
Objectives of Public Administration.” 

“Having considered... several points of view, namely, public ad- 
ministration as law, as institution, as experience, as theory and invention, 
and as problem and relationship . . . ,”” Dimock pulls together the various 
emphases and formulates the definition: ‘Public administration in- 
cludes the problems, powers, organization, and methods of management 
‘employed in enforcing the law and in discharging governmental re- 
sponsibilities.” The reviewer regards this defirition as reasonably com- 
prehensive, because the problems of government and governmental 
responsibilities have in our modern world an almost all-embracing sweep 
across the fields of human knowledge and interest. All three of the writers 
are far away from those who consider public administration as a narrow 
and specialized field. bd 

The essays are in the main philosophical. Not only have the writers 
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been ‘reading, teaching, and conducting research in their field, but, more 
important, they have been thinking about the boundaries of it—what is 
within the boundaries, what it all has to do with the life we now lead, 
and more especially the future which we face. They draw from the rich 

‘background of their studies and observations for illustrations and ex- 
amples, but never do they merely describe or attempt to give the readers 
only the facts in tHe case. 

Throughout the essays runs the conviction that the trend leading 
toward more social control, and hence more organization and adminis- 
tration, has by no means run its course. The réle of public administration 
will be greater in the future. The attitude of the public toward govern- 
ment is unquestionably changing. What is needed is better understanding 
of the nature of the problems involved and of the extent to which old 
ideas and prejudices impede their solution. These essays are a contribu- 
tion toward this better understanding. 

Lewis MERIAM. 

The Brookings Institution. 


National Tazation of State Instrumentalities. By ALDEN L. POWELL. 
Illinois Studies in the Social Sciences, Vol. XX, No. 4. (Urbana, Ill.: 
University of Illinois. 1936. Pp. 166.) 


For those interested in federal-state relationships, and for others in- 
terested in constitutional adaptation by judicial process, this monograph 
is of considerable interest. The study presents the legal history of the 
rule in American constitutional practice that the governmental instru- 
mentalities of states and their political subdivisions are generally immune 
from taxation by the national*government. 

The book divides naturally into two parts. Following the introduction, 
five chapters deal, in order, with national stamp tax laws and state 
instrumentalities, national taxation of state officers and employees, 
national taxation of the obligations of states and their political sub- 
divisions, national taxation of non-governmental, proprietary agencies 
of the states and their political subdivisions, and national taxation of 
state educational institutions. Factual data gleaned from the statutes, 
administrative rulings, and court decisions are marshalled and inter- 
preted with respect to each division. Part II is a substantial section in 
` which the author interprets the factual data, illustrates the confusion in 
court decisions, summarizes the present situation, and suggests means 
for clarification of the rules governing state immunity from natio al = 
taxation. a 

The study indicates that the Supreme Court has tended to adk too 
slavishly to the rul@of stare decisis in instrumentality cases. In thor | cases 
in which the Court has refused to extend immunity to state agencies, the 
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decisions show that it gave more attention to the probable effect of the 
tax: whether it would prove burdensome to state agencies or, on the other 
hand, whether extension of immunity might seriously burden the revenue 
demands of the national government. 

It is suggested that the pragmatic attitude is the ceases approach 
to a solution of all controversies involving the tax liability of state agen- 
cies. Dr. Powell holds that the Supreme Court should geconsider its earlier 
decisions in this field of constitutional law, especially Collector v. Day 

‘and Pollock v. Farmers’ Loan and Trust Co., and determine whether the 
changed political and economic conditions of modern times still warrant 
the exemption from national taxation of salaries of state and local officers 
and income derived from state and local securities. Since the rule of im- 
munity of state and local agencies from national taxation rests entirely 
on judicial interpretation of the Constitution, and is not expressly stipu- 
lated in the instrument, Mr. Powell’s position is well taken. He further © 
suggests that “‘where the question presented involves a point of constitu- 
tional law, stare decisis should not apply at all, because the Constitution 
is the supreme law of the land, and whenever judges believe their previous 
decisions to be in error they should enforce the constitutions and not the 
decisions.” 

The study demonstrates that the immunity of state instrumentalities 
from national taxation is being whittled away, but that this is not being 
done in accordance with consistently applied principles. Immunity no 
longer exists with respect to proprietary functions; it no longer exists 
when it seems to conflict with the powers of Congress other than the 
revenue power; nor does it exist when the Court finds that the national 
revenue power itself is seriously burdened. 

In view of the contradictions in the decisions handed down by the 
Supreme Court in this field, and in view of the confusion resulting from 
such contradictions, Dr. Powell’s suggestion that the Court reconsider 
the whole question as a new issue is sound. The whole subject is handled 
admirably. The text is fully documented and an extensive, well organized 
bibliography is included. 

Ivan L. Pouiock. 

State University of Iowa. 


Taxation and Public Policy. By PAUL STUDENSKI AND OTHERS. (New 
York: Richard R, Smith. 1936. Pp. 267.) 


Introduction to Governmental Accounting. By Luorp Morzy. Second 
Edition. (New York: John Wiley and Sons. 1936. Pp. xvi, 318.) 


Taxation and Public Policy is a discussion of current problems of Ameri- 
can and European public finance. Dr. Paul Studenski edited the volume 
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and contributed three of the twelve chapters. Other contributors include: 
A. E. Buck, “Public Budgeting”; F. L. Bird, “Municipal Credit”; J. K. 
Norton, “Educational Finance”; P. H. Cornick, “Local Taxation”; M. 8. 
Kendrick, “State Finance’; W. Withers, “Federal Finance”; C. Heer, 
“Coérdination of Finance”; G. Colm, ‘European Finance’; and H. Dal- 
ton, “Who Pays for War.” Each writer has admirably summarized the 
problems in his field. Interest centers upon the forecast of national tax 
policy in the final chapter. Should not this chapter have been definitely 
related to thé broad foundation furnished by the various contributors? 
An ardent advocate of taxation a3 a means of social reconstruction and 
peaceful establishment of a social service state (p. 177), Dr. Studenski 
suggests (a) nationalization of the munitions industry, (b) repeal of tax 
exemption for government bonds, (c) reorganization of local finance and 
administration, (d) codrdination of federal, state, and local finance, (e) 
imposition of deflationary taxes at the first sign of inflation, (f) steeply 
graduated income taxes, together with the confiscation of inheritances in 
excess of five million dollars (p. 172), (g) use of sales taxes as instruments 
of social control, (h) government programs for capital outlays covering 
five- to ten-year periods, (i) continuation as a permanent policy of govern- 
ment expenditures for cheaper electric power, housing, education, health, 
and social security. No effort was made to compare this comprehensive 
program with foreign governmental policies, nor to integrate it with 
earlier American reforms in periods of labor or popular unrest. The effects 
upon security of employment and the business community are not indi- 
cated. Appendix C contains sixty-eight pages of testimony from U. 8. 
Senate committee hearings, August, 1935. The valuable qualities of the 
volume are best seen in its authoritative summary of present and future 
public fiscal problems, 

Introduction to Governmental Accounting, by Dr. Lloyd Morey, is a 
thoroughly revised edition of a pioneer work in this field. Since the pub- 
lication of the first edition in 1927 (reviewed in this Ruvirw, Vol. 22, 
p. 793), notable changes have occurred in the treatment of governmental 
accounts. The new edition presents improved methods by which public 
financial transactions are planned and recorded. It is intended as a text- 
book for students and as a manual for public officials. A new chapter on 
accounting for publicly owned utilities has been included. Of interest to 
teachers are sixty-three pages of problems. Clarity of statement and 
logical arrangement of materials continue this book as an outstanding 

‘text on fundamental principles in the public accounting field. 


Epwarp W. CARTER. 
University of Pennsylvania. 
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Administration of Workmen’s Compensation. By Warrer F. Dopp. (New 
York: The Commonwealth Fund. 1936. Pp. xviii, 845.) 


Under the auspices of its Legal Research Committee, the Common- 
wealth Fund of New York City has aided in the preparation of another 
thorough and penetrating study in the field of administrative law.! In- 
vestigations sponsored by the Committee and carried on for a period of 
six years by Dr. Walter F. Dodd and a staff of assistants have resulted 
in the first comprehensive analysis of the various types of statutory pro- 
visions in federal and state workmen’s compensation laws in the United 
States, with a discussion of the issues and problems involved in the ad- 
ministration of these acts. 

Though the main purpose of the compensation acts, i.e., to secure 
direct and efficient settlement of claims for industrial accidents with a 
minimum of expense and delay, has to a considerable degree been se- 
cured in all but a few states, it is apparent from the data presented that 
much remains to be accomplished to obtain a satisfactory compensation 
system. Court administration of workmen’s compensation laws has been 
found, as a rule, inefficient and wasteful. The agreement or direct settle- 
ment plan used in many states to handle a large part of compensation 
claims results, on the other hand, in frequent bargaining between insur- 
ance companies and claimants and the acceptance of inadequate awards. 
Only when a state provides for a special board or commission charged 
with the duty of administering workmen’s compensation laws and a care- 
ful supervision is maintained by such a board over the entire process of 
the settlement of claims are the purposes of the act effectively carried out. 

Despite all of the efforts to attain simplified procedure in the trial of 
contested cases, Dr. Dodd observes that fhe courts, through the practice 
of reviewing decisions, have in many states maintained the dominance 
of legal procedure, with many of its delays, technicalities, and inordinate 
costs. And the persistent efforts to make the findings of fact of the com- 
pensation boards final have been to a considerable degree thwarted by 
the attitude of the justices in insisting that a determination of the law 
of the case necessarily requires an examination of the evidence, and hence 
a review of the facts, so far as they are contained in the record. The 
prevalence of court review of compensation cases, particularly in certain 
states, along with the tendency to follow common law rules of evidence 
and procedure, accounts in large part for the tendency of claimants to 
retain attorneys to represent them in the trial of compensation cases, 
thus encouraging forms of litigious procedure which most of the com- 
pensation acts have tried to prevent. 


1 Others include the volumes of Henderson on the Federal Trade Commission 
and Sharfman on the Interstate Commerce Commission. 
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As thorough and comprehensive as this study is, it has certain defects 
which detract from its serviceableness, especially so far as the ways and 
methods for the improvement of industrial accident legislation and ad- 
ministration sre concerned. Much of the detail of statutory provisions 
and administrative procedure should have been omitted or presented in 
condensed form in order to bring to the forefront the consideration of 
problems of legislation and of administration. Administrative and legis- 
lative practices regarding workmen’s compensation in foreign countries, 
and especially the successful type of administration in some of the 
Canadian provinces, deserved more space and attention. It seems to be 
taken for granted that many of the practices which have been formalized 
in the American system of administration are subject only to minor modi- 
fications and amendments, when a more thorough revision along certain 
lines appears urgent. Thus the increasing tendency of the courts to review 
accident cases, with the consequent formalization of compensation pro- 
cedure as well as the preying of a discredited element of the legal pro- 
fession ypon the credulity and helplessness of claimants or their de- 
pendents, is treated as an inevitable consequence of the administration 
of justice according to common law standards. f 

Despite the failure to treat the subject as critically and constructively 
as many may wish, the outstanding evils in the administration of work- 
men’s compensation are dealt with and many suggestions are made for 
securing more effective laws and administrative methods. All who are 
interested in the issues and problems of workmen’s compensation legis- 
lation will find this study indispensable, and the author as well as those 
who coéperated with him are to be commended for the ground-breaking 
work which the volume represents. 

CHARLES Grove Hans. 

University of California at 

Los Angeles. 


The Police and Modern Society. By Auaust Vouumar. (Berkeley, Cali- 
fornia: University of California Press. 1936. Pp. 253.) 


Years before American criminologists and police administrators were 
discussing the really fundamental issues involved in an effective reform 
of the administration of criminal justice, August Vollmer, with the fear- 
lessness and vision of the,pioneer, was calling attention to basic issues. 
What he writes in the little volume under review has the true ring of hon- 
est intellectual coin. A “practical cop,” Vollmer has from the first urged 
the need of combining the researches and theories of scholars with the 
observations of those on the firing line. 

When such a man,writes a book, it is very likely to be good with the 
goodness that comes of careful marshalling and interpretation of facts. 
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The Police and Modern Soctety is a non-technical book, accurate though 
not loaded down with the freight of footnotes, appendixes, and other 
customary scholarly paraphernalia. The ordinary citizen can learn a 
great deal from this little volume, and the professional criminologist and 
police administrator will find much food for thought in it. 

It begins with a survey chapter showing the newer content which social 
transformation is gradually pouring into the concept’ of police work. Not 
only have the traditional duties pertaining to familiar crimes been trans- 
formed to meet the improved techniques of the underworld, but vice and 
traffic control in the modern metropolis present varied and difficult prob- 
lems largely unsuited to the point of view and techniques of your tra- 
ditional “cop.” Most important, however, 1s the awakening of police 
administrators in a few communities to the vital fact, long ago stressed by 
pioneers like Vollmer, Arthur Woods, and Raymond Fosdick, that all 
the pursuing and arresting of made criminals in the world, whether by 
“G-Men” or “g-men,” will do little to stop the making of fudure criminals. 
Vollmer’s philosophy is summarized as follows: ‘Although there are still 
policemen who believe that there is more crime prevention in the end of 
their night-sticks than in all efforts to find the causes of crime and devise 
methods of treatment, long experience with delinquents and criminals 
has demonstrated to others that attempts to discourage adult offenders 
from their anti-social deeds is only surface treatment of disorders that 
go much deeper” (p. 3). 

The author—who cannot be said to belong to that much-maligned 
tribe, “the theorists”—has also arrived at the conviction that “the poor 
quality of the personnel is perhaps the greatest weakness of police depart- 
ments in the United: States” (Id.). The Bame may be said, with certain 
exceptions, in respect to other agencies of justice with which his book is 
not concerned—prosecutors’ offices, probation bureaus, penal and cor- 
rectional establishments, parole boards. But just let the investigator of 
these problems suggest in a public address that professional standards of 
education and training are necessary for those who staff the engines of 
justice, and he will be violently assailed by the sturdy sons of Demos, 
the press, and even those correctional administrators whose private 
protestations of their intense desire for progress play second fiddle to 
their political ambitions. And yet, nobody who both knows and cares can 
deny the unquestionable truth of Vollmer’s Summary: “No marked de- 
gree of improvement can be expected from the present police set-up. It 
` is defective internally because its functions are too often discharged by 
amateurs ...” (p. 4). ; 

In stressing the call for properly trained and decently appointed per- 
sonnel, Vollmer does not, of course, neglect the neett for improvements in 
administration and technique. The second chapter is devoted to reliable 
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data in respect to each of the major crimes. Crime rates of leading Ameri- 
can jurisdictions are compared with those of foreign, and the statistical 
matter is illuminated by brief descriptions of representatives of various 
classes of crime and police techniques of control. 

In the next chapter, the author has some plain, blunt things to say 
about vice as a police problem dependent upon the general public atti- 
tude: “Prominent business and professional men, and on occasion persons 
associated with the church and press, may share the profits indirectly 
accruing from prostitution, gambling, liquor, and narcotics’ (p. 82). 
Recently the reviewer entitled an opening chapter of his book on Crime 
and Justice, “The Climate of Justice.” A law professor reviewer found 
difficulty in understanding this concept and indeed poked quasi-learned 
fun at it. A single sentence like the one just quoted from Vollmer’s work 
indicates what was meant; and it is a revealing commentary on the 
shortsightedness of many “criminal law reformers,” and even teachers, 
that they think the culture medium of the time is irrelevant to a dis- 
cussion of the problems of crime. Until the moral atmosphere of our 
culture is given a thorough fumigation, efficient machinery of justice, 
and even trained personnel, will operate under an almost insurmountable 
_ handicap. Vollmer is to be commended for thus clearly and directly dig- 
ging to some of the roots of his problem, which so many other writers 
treat in vacuo. 

The same frankness and clear-sightedness characterize his brief treat- 
ments of the problems of prostitution, gambling, liquor, and narcotics 
control. As long as there is more than a grain of truth in the statement 
of the prominent police official whom Vollmer quotes—‘‘the best way to 
get along is to hear nothing, sée nothing, and do nothing” (p. 97)—the 
citizen’s complaints of inefficient law enforcement must miss fire. He can- 
not wink at, encourage, and even profit from commercialized vice and at 
the same time cry to high heaven that it ought to be suppressed. The oft- 
quoted dictum of Lacassagne that every community has the amount of 
crime it deserves packs a mountain of wisdom. 

And yet something immediate must be done; and Vollmer’s proposal 
is that since vice control presents such special problems, “the only safe 
and sane method of handling the problem of gambling—and of all the 
parasitic vices—is by licensing, regulation, and control, through a state 
agency established solely fer that purpose and empowered to enforce the 
regulatory provisions” (p. 99). He is convinced that corruption of the 
enforcement agency will thereby be reduced. There is sure to be differ- 
ence of opinion on this point, but the author makes out a convincing case 
in favor of an independent agency which, if properly staffed and organized 
so that a continuous educational program accompanies its repressive 
work, ought to make more headway than does the ordinary police depart- 
ment. 
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In this connection, the author’s sound perspective is indicated in the 
statement that “in the passage of laws... the legislative bodies must 
take into account not the opinions of a militant minority, but the customs 
and habits of the generality of people” (p. 108). How to counteract un- 
desirable influences of small “pressure groups” intoxicated by the pros- 
pect of some world-saving reform, and how to ascertain, even with a fair 
degree of accuracy, what are the “customs and habits of the generality 
of people” are among the more pressing questions of political science. 
They present a major issue encountered in the endeavor to make the 
democratic process more efficient. 

In Chapter IV, Professor Vollmer shows how the problems of modern 
traffic control add to the already overburdened police force and further 
bring about a friction between police and public that has its undesirable 
reflex on law enforcement generally. His pithy analysis of the chief issues 
of police enforcement of traffic control brings out the obstacles—both 
professional and lay—to an efficient coping with that juggernaut of mod- 
ern life, the automobile. Here again the author interprets the problems 
in the light not of a parochial specialist, but of one who recognizes the 
relevancy of social psychology and accurate factual research as a basis 
for social control. His observations on the ill-conceived legislative de- 
bauch that followed the increase of automobile traffic ought to be pon- 
dered by every student of modern law-making (p. 143). An interesting 
study in social psychology and ethics might be written based on an 
analysis of the “limits of effective legal action” as an instrument of social 
control. Mere legislative draftsmanship, about which so much has been 
written in recent times, is but a minute aspect of a much more funda- 
mental problem. Experience with the legislative panacea for all social 
ills of a kind that formerly were taken care of by more legitimate instru- 
ments of social control should afford valuable case-materials for some 
modern Bentham in constructing a twentieth-century theory of legisla- 
lation. The vicissitudes of “prohibition” readily come to mind; but how 
true the above observation is in the field of traffic regulation is shown by 
the following passage from Vollmer’s work: “The volume and nature of 
traffic laws quickly reached a point where law-abiding citizens found it 
impossible to obey them. The result was that drivers revolted. They 
began to take pride in their traffic transgressions, and traffic violations 
became the topic of conversation at clubs and*home parties . . . Violators 
of such laws began to seek immunity through political influence” (p. 145). 
And, as indicating another aspect of this crucial problem of determining 
when not to legislate, he points out that juries will nullify many traffic 
laws by refusing to convict and that all this in turn weakens the authority 
of law generally (p. 147). 

Other aspects of modern police work are included in Chapter V under 
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the heading “General Service.” Particularly useful is the section entitled 
“Juvenile Delinquency,” which the reviewer would have liked to see 
expanded, since Vollmer’s presentation is so convincing yet non-technical 
that even the ordinary policeman should find no excuse for failing to 
recognize the vital significance of the relatively modern aspect of police 
work which juvenile crime haz called into being. The same may be said 
of Chapter VI, ‘‘Ctime Prevention,” which also is much briefer than it 
ought to be, considering all that a man like Vollmer could say on this 
subject as missionary to the traditional police officer. | 

The cycle of the author’s argument is completed with a convincing 
chapter on “Personnel,” its selection, training, and specialization to fit 
the manifold duties of the modern police officer. 

A brief concluding chapter repeats in some measure the valuable open- 
ing chapters, and drives home the fact that the plant of law enforcement 
is greatly conditioned by its soil of social psychology and morality. Im- 
proved personnel will help, better techniques will also help, but the 
greatest need of all is a public that sees its own shortcomings and mends 
its own ways. For the “machinery of criminal justice” is really not 
machinery; and law and law enforcement are part of the seamless web 
of culture. 

SHELDON GLUECK. 

Law School of Harvard University. 


Local Government in England. By E. L. Hasuuck. (Cambridge, Eng.: 

University Press. 1936. Pp. ix, 363.) 

. The past few years have witnessed a marked revival of interest in local 
government in England, and the publication of a number of new books 
on the subject. Such writers as Herman Finer, W. I. Jennings, H. J. 
Laski, J. P. R. Maud, and W. A. Robson, among others, have contributed 
to this renewal of the study. Behind their work lies, of course, a wide- 
spread concern over the working of local institutions, a concern that has 
been stimulated by the investigations of several royal commissions, the 
passage of important local government legislation in 1929 and 1933, and 
the observance in 1935 of the centenary of the Municipal Corporations 
Act of 1835. Even the most exacting student can glean from the recent 
books now available a very satisfactory knowledge of English local 
government. 

To this new body of literature, what is the contribution of the book 
now being reviewed? Its author, Mr. E. L. Hasluck, has previously 
written on modern history and the teaching of history. In a condensed, 
incisive way, his work deals with the more important phases and problems 
of the system of local government as a whole. The treatment is by no 
means exhaustive, but for persons who already know something of 
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English life and institutions in general, it will undoubtedly prove a stimu- 
lating introduction to the study of English local government. It is in- 
tended, obviously, for an English audience, and for the beginner and 
general reader rather than for the special student or expert. Its entire 
lack of footnotes and bibliography, and the brevity of its index, diminish 
the book’s value as a reference work. 

The volume’s strength lies in the obviously widg observation, keen 
insight, lucid style, and complete candor of the author. He writes with 
spice and humor and illuminates his discussion with numerous apt sayings 
and pertinent anecdotes. He seems to be completely honest about the 
corruption, inefficiency, and general chuckleheadedness that are still to 
be found in some measure in local government—yes, even in England— 
but he retains his enthusiasm for the subject to the end. 

In one respect, despite his protests to the contrary, the author has 
perhaps gone too far in his strictures. Elected councils at all levels, from 
county borough to rural parish, fall under his condemnation, not because 
all members are incapable, not because the net result of their work is not 
good, but rather because so many councilmen show an “extremely low 
standard of capacity,” indulge in “childish and ridiculous arguments,” 
or are “brainless nobodies,” “totally incapable of serious administrative 
action.” This is the language of an exasperated intellectual, but hardly 
that of a careful social scientist. 

All told, this is an excellent book, and one that every American student 
needs to read to supplement the standard texts. Far more than some more 
learned books, it presents a picture of actual government, of government 
that succeeds in doing much good despite its human frailties. 


ie WILLIAM ANDERSON. 
University of Minnesota. 


Sveriges Politiska Partier. By Epvanp Tummaænros. (Stockholm: Hugo 
Gebers Förlag. 1933. Pp. 195.) 

Rtksdagepartierna. Sect. I, Vol. XVII, of Sveriges Riksdag. By EDVARD 
Tuurmantius. (Stockholm: The Riksdag. 1935. Pp. 297.) 


Attention has been called in the Ruvimw to the series of volumes on 
the Swedish Riksdag published last year under the editorial supervision 
of Dr. Nils Edén. In this series, there are several works of great value to 
scholars in other countries. The writer of this review finds all of them 
valuable, but one that invites particular attention is Dr. Thermmnius’ 
volume on political parties in the parliament. This work, together with 
the author’s general study of political parties in Sweden, provides all 
that the average reader needs to know about the history, organization, 
and parliamentary activity of Sweden’s political parties. If the American 
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reader finds these volumes deficient with regard to campaign tactics, 
municipal machines, electoral abuses, and all of the other sordid practical 
aspects of Anglo-Saxon politics, let it be understood that the deficiency 
is due to the material and not to Dr. Thermenius’ treatment of it. 

Sweden has a single election law; it has no machines, in the American 
sense of the term; and its campaigns are conducted on a high intellectual 
level. Issues are rea], not fictitious. Another treatment of political action 
in Sweden might have laid open more clearly the sources of power in 
each party, and the interlocking arrangements with unions of employers, 
farmers, and workers. But this was not the present author’s function; and 
inasmuch as adequate studies of Swedish party history were lacking, he 
did well to address himself first to meeting this need. 

There are, at present, four large parties in Sweden: the Social-Demo- 
cratic, the Right, the Peoples’, and the Farmers’ parties. In addition, 
there are two extremes: Communists and Socialists on the left, the 
National-Socialists on the right. Of these, the radical extremists are the 
stronger. Another division would set off the radical parties against the 
bourgeois—Right, Peoples’, and Farmers’. Theoretically, the Peoples’ 
and Farmers’ parties are center parties; but in actual practice, the 
Peoples’ party—a union of the old Liberals and the Liberal Independents 
(Prohibitionists)—are adjuncts to the Right party, while the Farmers 
are more or less consistent supporters of the Social-Democrats, 

Dr. Thermsenius’ work is important because it reveals the transition 
of the Right from a party of the landed estates to a party of the industrial- 
ists. While this review is being written, the Farmers are in power follow- 
ing the abdication of the Social-Democrats. Why did this Labor-Farmer 
coalition break up? The answer lies partly in the history of the Farmers’ 
party; it was originally a conservative party, and its present leaders are 
only one step removed from the old conservative leadership. In the future, 
the battle for political supremacy in Sweden will resolve itself into a con- 
test for the support of the small farmers. Basically, this is the problem 
of progressive democracy in all countries, but it is over-simplified in 
Sweden because of the non-existence of any significant racial, religious, 
nationality, or other sharply-identified minority blocs. 

At this point, one must halt to inquire whether the true value of studies 
of political action in small countries does not lie in the fact that such 
theatres of action are admirable proving grounds for the testing of hy- 
potheses. The field is narrow and, though not easily defined, nevertheless 
should yield finally to fairly satisfactory measurement. 

Unfortunately, there are no satisfactory studies of Norwegian and 
Danish party history. If there were, a comparative study of the three 
Scandinavian peoples could claim almost scientific validity. When this 
job was completed, one could go on to compare Scandinavian, Dutch, 
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Trish, Polish, and dozens of other variants. The more one reflects on the 
possibilities of this method, the more convinced one becomes that an 
appalling amount of work lies ahead. Yet this reviewer is convinced that 
broad generalizations with regard to political ‘‘principles” are valueless 
until this work is done. 

Meanwhile, scholarship owes a debt to Thermenius. He is careful, he 
has an agreeable style, and he is fair. Swedish political scientists are 
accustomed to work actively with the party of their choice, but one 
could never learn from Thermenius’ books that he is a Conservative. 
His sympathies are concealed more cleverly—or is it more honestly?— 
than this reviewer has been able to conceal his. 

Roy V. PEEL. 

New York University. 


A Diplomatic History of the United States. By Samus Fiace BEMIS. 
(New York: Henry Holt and Company. 1936. Pp. xii, 881.) 


Professor Bemis now adds to his extensive monographic, editorial, and 
bibliographical contributions to the history of American diplomacy a 
monumental survey of the entire subject from its colonial background 
down to 1936. The complicated course of diplomatic development is 
followed in its reciprocal international actions as well as in its sequence 
of official American decisions on policy. As indicated by the title, the 
study is primarily a diplomatic history rather than a history of foreign 
relations in its larger aspects. The distinction is important since the 
former lays chief emphasis on governmental acts and inter-governmental 
relations rather than on the dynamic political, economic, and social stuff 
of which they are only a fragmentary manifestation. Diplomatic his- 
torians (and Professor Bemis is no exception) cannot and do not ignore 
this richer material, but it is not their point of departure. 

The plan of treatment represents a nice blending of the chronological 
with the topical and regional approaches. Anglo-American arbitrations, for 
instance, are followed through in a single chapter from 1870 to 1914, and 
Mexican relations in another from 1867 to 1936. The book contains three 
parts. Part I, entitled ‘‘Foundations,’’ carries the story to the promulga- 
tion of the Monroe Doctrine. Professor Bemis’ thesis for this period, 
cogently demonstrated, is- that the United States gained diplomatic 
triumphs through Europe’s distress and divisions. Part II is the history 
of “Expansion” down to “the great aberration” of 1898. The final section, 
covering nearly one-half of the volume, deals with the twentieth century. 
A chapter drawing together the related threads of post-war policies re- 
lating to the maintenance of peace and a more extensive treatment of 
the diplomacy of commerce and investment pore have enhanced the 
value of this part. 
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The author criticises our “blundering” Far Eastern policy after 1898 
and advocates a cessation of active diplomacy in China. The policy, he 
insists, has made Japan the only nation with which the United States has 
issues carrying potentials of war (p. 799). Our Panama (Caribbean) 
policy was primarily concerned with strategic rather than economic in- 
terests (p. 520). Towards Mexico, the United States, despite extraordi- 
nary trials and temptations, has exhibited almost “a Galilean forebear- 
ance” (p. 539). America entered the war, he says, primarily because of 
Germany’s unrestricted submarine warfare. Emotional, cultural, and eco- 
nomic factors predisposed us towards the Allies, “bud not to fight for them” 
(italics the author’s; p. 586). Professor Bemis confesses his original pro- 
League sympathies, but believes now that abstention was the wiser 
course. He supports the new neutrality policy, however, partly because 
it enables us to give negative support to the League’s collective system 
(Chapter XLI). 

. This volume will be welcomed by historians and political scientists 
alike, both for its class-room utility and for its value as an authoritative 
reference work. No single volume covers the subject with such adequacy 
and judiciousness of treatment. 

Warum P. MADDOX. 

Princeton University. 


Why We Went to War. By Nuwron D. Baxme. (New York: Harper and 
Brothers. 1936. Pp. vi, 199.) 


“I am convinced,” writes Mr. Baker (p. 157), “that our entrance into 
the war was caused directly and solely by the German use of the subma- 
rine. ...” This thesis, though dear to the heart of Professor Charles 
Seymour of Yale, will not appeal, says Mr. Baker, to pacifists, com- 
munists, or economic determinists. “While I was a member of the Wilson 
cabinet,” he writes, “my preoccupation with questions of military organi- 
zation, supply, and policy so occupied my time that I had very little op- 
portunity to consider diplomatic problems.” Eighteen years later, he 
employed his leisure time in a study of documents, and came to the “clear 
conviction that the entry of the United States into the World War was 
not in the least affected by munitions makers or bankers, that the business 
interests of the country and the welfare of our people during the long 
struggle were a constant but, as it seems to me, a proper object of solici- 
tude of the government, but that nothing done in the protection or fur- 
therance of these business interests affected the ultimate decision.” To 
` prove his thesis, Mr. Baker quotes copiously from those notes and papers 
of Wilson, Bryan, Lansing, and Bernstorff which dealt with the submarine 
issue. @ 

Important as this issue was as the spark which set off the tinder, one 
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can look in vain in these diplomatic confines for any of the other causes or 
forces which might conceivably have conditioned our willingness to join 
the holy allied crusade to make the world safe for democracy. Mr. Baker 
admits (p. 160) that he may “to some extent” have confused the occasion 
with the cause. But he rejects with unexpected naiveté the possible influ- 
ence of forces of which “munitions-makers’”’ and “bankers” are symbols. 
Munitions industry? There was none in 1914. He had’a frightful time get- 
ting enough arms and equipment to fit out Pershing’s expedition into 
Mexico (“called ‘punitive,’ but in reality defensive”). And in 1917, “when 
we began the actual mobilization of material for our participation in the 
World War, there simply were no American munitions-makers.’”’ (Page 
Senator Nye.) 

As for the bankers—“While I was a member of the cabinet from 1916- 
1921, I do not recall having had a conversation with a banker on any sub- 
ject... . My complete absence of recollection on that subject extends to 
conversations with my cabinet associates... As a consequence, I am 
forced to conclude that if any banker sought to exercise pressure in favor 
of any national policy on the subject ... all of my cabinet associates 
conspired to keep me in ignorance of the plan.” That the sentiments of 
bankers “had the slightest effect upon President Wilson, if they were 
even communicated to him, is so fanciful and improbable as to pass the 
bounds of belief. . . . ” There is a temptation to quote more from Mr. 
Baker’s book. Ez ore tuo tudicaberis. 

Hersart W. Briaas. 

Cornell University. 


Neutrality ; Its History, Economics, and Law. Four Volumes. (New York: 
Columbia University Press, 1936): Vol. I. The Origins. By P. C. Jessup 
AND F. Difax. (Pp. xviii, 294.); Vol. II. The Napoleonic Period. By 
W. A. Parties anp A. H. Reeve. (Pp. xii, 339.); Vol. IIL. The World 
War Period. By E. G. Tururneton. (Pp. xx, 267.); Vol. IV. Today 
and Tomorrow. By P. C. Jessur. (Pp. x, 237.) 


These four volumes will long stand as the definitive analysis of the law, 
economics, and politics of neutrality, from its origins in the fourteenth 
century to the present. Indeed, it is the permeating inclusiveness of this 
exploration of the numerous and often elusive aspects of the problem 
that makes it unique among treatises in the field. A codperative effort, 
in which five experts collaborated, it is informed throughout by careful 
scholarship and thorough documentation. 

The first volume, by Professors Jessup and Déak, covers the period 
from the fourteenth to the end of the eighteenth century. It was in this 
period that the traditional “laws” of neutrality developed—often little 
more than the least common denominator of the naval power of belliger- 
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ents and non-belligerents in the particular case. Indeed, to speak of law 
at all, then or now, is only partially correct. For not only is there no 
‘Jogic” in this field, but the very basis of the rules is to be found in the 
policies of states at war—not a very firm base for accepted law. As Pro- 
fessor Jessup points out in the fourth volume with respect to the Great 
War, after five hundred years the rule of pacta sunt servanda was still 
more honored in thè breach than in the observance. And that was much 
_ truer of the centuries in which practices regarding contraband, enemy 
property, search, blockade, prize procedure, even neutral duties, were 
still fluid. . 

The origins of ideas about neutrality are to be found in feudal custom, 
the doctrines of the Church as to the relations of Christian rulers and in- 
fidels, and the concepts of “just” and “unjust” wars. (It is interesting 
how viable this concept is—in the light of contemporary efforts to deal 
with aggression by joint action.) Out of such precedents and analogies, 
deflected and sometimes frustrated by the tensions among belligerents, 
there gradually émerged in the seventeenth century a recognition of some 
of those “laws” of neutrality which have more recently been accepted and 
applied by treaties as well as in the prize courts. But that they were still 
tenuous in their hold upon belligerent policy is indicated by the vicissi- 
tudes which, for instance, the rule “free ships, free goods” underwent 
from the sixteenth and early seventeenth centuries to the nineteenth, 
when it was finally embodied in the Declaration of Paris. As the authors 
point out, neutral merchants in this period could not be sure, even in 
trading between ports within their own country in time of war, what they 
could carry; when they made a foreign voyage, doubt became guesswork. 

In the second volume, Proféssor Phillips traces the legal and diplo- 
matic, and Professor Reede the economic, incidence of the Napoleonic 
period upon the doctrines of neutrality and the profits of traders. As the 
former points out, despite the magistral opinions of Lord Stowell, law 
underwent not merely change but attrition under the impact of belligerent 
necessity. Napoleon ‘‘was a law unto himself, and his Continental System 
was conceived with no regard for neutral or any other rights.” But the 
same can, with very little modification, be said of British practice in this 
period—except in so far as advantage dictated leniency toward neutrals. 

Professor Reede’s, if not the first, is certainly the most exhaustive at- 
tempt to draw up a balance sheet of neutral gains and losses during this 
period. Lord Stowell had, in his opinion in the case of the Immanuel, 
suggested that neutral profits from increased trade more than balanced 
their losses through the prize courts and otherwise. Professor Reede’s 
conclusions support him. Only Sweden did not feel the upswing of trade 
which the other Noxéhern neutrals as well as the United States experi- 
enced. Despite the loss of over 2,000 merchantmen at the hands of the 
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British, and perhaps half that number at the hands of the French, he 
estimates that there was a net gain to this country, even in the very 
industries like shipbuilding which suffered most from belligerent depreda- 
tions, and from our own embargo. His careful researches throw much light 
on the economic effects of neutrality upon commerce and industry. 

Professor Turlington’s volume deals similarly with the economics of 
neutrality during the Great War. The losses to all netitrals from belliger- 
ent measures relating to contraband were some $350,000,000; from block- 
ades and analogous measures, some $920,000,000; from interferences by 
sovereign right, a further substantial but incalculable sum. These fell 
very unevenly; Norway suffered most all round, we perhaps as little as 
any nation. With increased belligerent controls—and increased effective- 
ness in their enforcement—neutral profits from remaining trade became 
negligible. Here, as in the Napoleonic period, the severance of customary 
trade relations tended to emphasize to the neutral populations the im- 
portance and the profitable nature of domestic industrial development. 

One caveat may, however, be entered to the conclusions of Professors 
Reede and Turlington. Cautiously presented though they are, they never- 
theless suggested to this reviewer a tendency widespread today to equate 
individual profits with national advantage. The conversion of the sub- 
stance of a special into the image of a national interest is one of the favor- 
ite devices of those very interests which stand to profit from the mainte- 
ance of traditional neutral “rights.” While both of the authors would no 
doubt repudiate any such conclusions drawn from their findings, the 
limitations of national accounting in termsof particular balances need vigi- 
lantly to be emphasized. It is so emphasized by Professor Turlington in 
his conclusion that “the bill for losses and damages must have been ulti- 
mately paid by consumers of goods and services.” 

In the concluding volume, Professor Jessup reviews the conflicts of 
policy between neutrals and belligerents during the Great War, analyzes 
the League and neutrality and the American neutrality resolutions of 
1935 and 1936, and offers some reflections on the future. Lord Grey’s 
remark in his recollections that “the Navy acted and the Foreign Office 
had to find the argument to support the action,” illustrates the respect 
with which the belligerents treated existing neutral rights, (And it is worth 
remembering that when we entered the conflict, we applied with extreme 
rigor against the remaining neutrals the very practices which, as a neutral, 
we had most vigorously protested.) Nor has the war resulted in any new 
codification, similar to that of 1856, even of the remaining fragments of 
neutral rights. 

Rather, the post-war period has seen the emergence of a new principle 
(or a revival of an old one) that all states have an imterest in the preven- 
tion or suppression of aggressive war. Professor Jessup belongs to that 
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school of American thought which rejects the doctrine that either the 
Covenant or the Treaty of Paris has—as yet—altered the traditional 
principles of neutrality. The United States may entirely legally refuse 
to abandon its neutrality or to codperate to stop aggressive war. 

But should it? To this question Professor Jessup offers no unequivocal 
answer. He discusses the current neutrality proposals, and describes the 
1935 resolution as *‘a hodge-podge of ideas scrambled together in the 
legislative frying-pan in the closing days of a hot summer session in 
Washington.” The 1936 resolution he considers only less vulnerable than 
that of 1935. Neither provides any real insurance against involvement 
through trade, or travel of American citizens, nor any effective basis for 
international coöperation, even to the extent of consultation. He rightly 
emphasizes the significance of the provision in the Argentine Anti-War 
Pact of 1933, to which this country is a party, requiring the signatories 
to “adopt in their character as neutrals a common and solidary attitude.” 
The implementation of that clause at Buenos Aires might well be a major 
factor in defining an effective neutrality policy for the future. As Professor 
Jessup points out, such a policy will in any case involve sacrifices—in 
prospective trade profits—and can be satisfactorily administered only 
in a period of peace before the outbreak of war. 

These four volumes are cumulative evidence of the importance of neu- 
trality to the United States. The contribution which the authors have 
made to a sound and workable solution will, it is greatly to be hoped, be 
measured by the capacity of our executive and legislative leaders to con- 
vert their triangulations of the issues involved into a chart for the future 
policy of the country. Certainly they have provided the data on which 
to base it, with skill, thoroughness, and conviction. Professor Jessup and 
his collaborators are to be congratulated on the completion of so notable 
a eon EP AnD to public understanding of a highly important question. 

Parmires BRADLEY. 

Amherst College. 


The Far Eastern Crisis. By Henry L. Srmson. (New York: Harper and 
Brothers. 1936. Pp. xii, 293.) 


This book, published for the Council on Foreign Relations, is a valuable 
one—so valuable, indeed, that it is impossible to do it full justice within 
the space allotted to this review. A year and a half ago, the reviewer, in 
a volume dealing with the Sino-Japanese controversy and the League of 
Nations, observed that a full account of the subject could not be given 
until there should be available the diplomatic correspondence of the lead- 
ing Powers between themselves and with Japan during the period since 
September, 1931, when the Japanese army began its invasion and military 
occupation of the Manchurian provinces of China. It was there pointed 
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out that of this correspondence, only that between the United States and 
Japan had been made public. The same situation in this respect still 
exists, except that we now have this volume by former Secretary of State 
Stimson which providesa clear account of the policies pursued in the prem- 
ises by the American government. Incidentally, facts are revealed which 
previously have been generally unknown, or, at most, have had to be 
guessed from what was known. As an instance of tHis may be noted the 
efforts made by the American government to obtain from the British 
government a joint invocation of the Nine Power Treaty, and the fact 
that it was only when these failed that it was found necessary to state the 
position of the American government in Mr. Stimson’s famous letter of 
February 23, 1932, to Senator Borah. 

Mr. Stimson makes plain in his book the complexity and delicacy of 
the situation that had to be met, and, to the reviewer at least, he demon- 
strates that, if one initial mistake of judgment be excepted, the policy 
pursued by the American government was an enlightened, and, at times, 
a courageous one. This initial mistake was the opposition made to the 
sending at once to the Far East of a neutral commission of inquiry—an 
opposition based upon the expectation, or at least the hope, that, by not 
increasing the irritation of military authorities of Japan, an opportunity 
would be given to the civil authorities under the liberal leadership of 
Baron Shidehara to recover control of the Japanese army. This was an 
honest and understandable mistake, but this cannot be said of the failure 
of the British and French governments—and especially the British gov- 
ernment—to give immediate support to the non-recognition doctrine 
declared by Secretary Stimson in his note of January 7, 1932. Also, what 
can be said for the speech of Sir John Simôn in the Assembly of the League 
of Nations at the time when the various members of the League were 
declaring their views with regard to the report that had been made by the 
Lytton Commission of Inquiry which had finally been sent to the Far 
East? 

Mr. Stimson employs throughout his book a moderate mode of state- 
ment which is especially shown when dealing with his great disappoint- 
ment with Great Britain’s failure to support the position taken by him 
in his note of January 7. At the same time, he leaves no doubt as to the 
conviction of the American government that Japan, by her actions, had 
flagrantly violated her obligations as a member of the League of Nations 
and as a signatory to the Kellogg-Briand Peace Pact and the Washington 
Nine Power Treaty of 1922. 

Mr. Stimson’s purpose does not make it necessary for him to deal in 
any detail with the operations of the Japanese army in China, but, none 
the less, he devotes considerable space to a description of the fighting at 
Shanghai. His account of this phase of Japan’s military operations is one 
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that will make extremely unpleasant reading for the Japanese military 
and naval authorities; for, from it, it appears not only that they acted. 
without military justification and with extreme inhumanity, but that they 
exhibited conspicuous incapacity. Incidentally, Mr. Stimson shows that 
when England found her own material interests so greatly endangered, 
her policy at once changed—‘the London Foreign Office awoke with a 
rush. There was no need thereafter for any suggestions on our part of 
action or coöperation. They seemed to be even more anxious than we for 
vigorous action to meet the emergency.” 

Mr. Stimson, in his volume, seizes the opportunity to deal with what, 
in his opinion, should be the fundamental or long-time character of Ameri- 
can foreign policy. He recognizes the fact that the League of Nations is 
“the principal existing machinery for collective action in war prevention,” 
and, while not proposing that the United States should join it, he declares 
that, should the League show unfaltering courage in the exercise of its 
powers, American public opinion should and would approve coöperation 
with it. 

In his concluding chapter, Mr. Stimson emphasizes the importance 
that he attaches to harmonious Anglo-American policies for the solution 
of the problems of this troubled world. 

W. W. WILLOUGHBY. 

Washington, D. C. 


Militarism in Japan. By Kunnera W. CoLmarovw. (Boston and New 
York: World Peace Foundation. 1936. Pp. 77.) 


Eyes on Japan. By Victor A.eYaxHontorr. (New York: Coward-Me- 
Cann, Inc. 1936. Pp. 329.) 


The stubborn fact of Japan’s rapid and successful expansion—terri-- 
torial, economic, and military—has served as a challenge to the analytical 
prowess of many different types of observers, A deluge of journalistic 
essays on the “menace” of Japan gives one the impression that Japanese 
statesmen and military leaders literally devote most of their time to the 
unearthing of international engegements the flagrant violation of which 
will produce the maximum amount of world-wide resentment, suspicion, 
and hostility. Also offered as facile “explanations” of Japanese foreign 
policy are inherent racial characteristics, an international inferiority com- 
plex, natural sanguinariness, sadistic tendencies, and abnormal national 
ambition. When pseudo-analysis is exhausted, discredited labels are 
pressed into service; all moves are seen as examples of fascism, imperial- 
ism, fanatical nationalism, capitalism at bay, or militarism rampant. 
Almost every term er tendency which can be attributed with evil conno- 
tation to the aims and acts of a national government has been employed 
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to “explain” a series of events which had a score of counterparts in the 
nineteenth century, when they were either taken for granted or mildly 
denounced as inevitable accompaniments of national development. 

Professor Colegrove’s brief work presents, on the whole, a factual state- 
ment of the influence of military men in the formation of Japanese policy. 
His first paragraph is significant, for he suggests that in all modern states, 
including our own, there is a military tradition and that the persistent 
school-book parade of military exploits leads us often to view foreign 
affairs against a background of glorified violence. Japan is no exception; 
her Bushido code is indigenous and adequate, but contact with the West 
has contributed a new sense of nationalism as well as the system of con- 
scription. The author’s short analysis of the unique influence which mili- 
tarists in Japan have derived from tradition and the nature of the supreme 
command, with inevitable duality in government and diplomacy, is con- 
cise and well balanced. He is careful to point out that the civil elements 
have often been coadjutors of the militarists; one might add that the 
cases where the militarists seem to have made “victims” of the civilian 
officials do not measure exactly the domination of the former, for often 
the Foreign Office has found dual diplomacy a handy device and used 
it as such, 

Japan proper lies at the feet of two of the world’s most numerous and 
unpredictable peoples. Her rapidly increasing population aggravates, per- 
haps creates, a problem which, she is convinced, only immediate indus- 
trialization will solve. Industrialization requires natural resources and 
markets not to be found at home. That situation produces advocates of 
expansion, the militaristic and imperialistic societies, whose demands the 
military leaders are attempting to meet ‘by expansion abroad, and the 
use to the utmost of their constitutional end traditional prerogatives in 
the determination of governmental policy. There are opponents of hasty 
and forceful expansion; terroristic groups seek to eliminate them, par- 
ticularly when such opponents are rendered suspect by connections with 
political parties which, by their alliance with the leading capitalists, have 
lost popular confidence. That chain of circumstances may enhance the 
prestige of militarists; certainly, it can hardly be said that militarism 
produces the consequential policy and events. What over-emphasis there 
is in Japan today upon militarism is primarily effect rather than cause. 
Professor Colegrove is only faintly optimistic concerning the recent appar- 
ent retreat of the military group, for now even the industrial and financial 
capitalists, who control the only hope of constitutional democracy, the 
political parties, are beginning to see some merits in the expansionist 
program. l 

Mr. Yakhontoff’s book is an informative survey of Fapan’s history, her 
economic, social, cultural, and political problems, and her relations with 
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China, England, Soviet Russia, and the United States. For the general 
reader who is not too much concerned with opinionated and doctrinal 
‘interpretations of events in the Far East, particularly the foreign policy 
of Japan, it will serve as a useful introduction to a complex people whose 
national energy and initiative have created a complicated situation. The 
author’s intimate descriptions of Japanese customs, culture, and social 
life are interesting and able. In his larger thesis, however, he succumbs to 
strong prejudices. In his view, Japan is a prime example of capitalism 
and imperialism run amuck—and apparently capitalism and imperialism 
are bad at their best. There is not the slightest tendency to impute even 
an occasional error or low motive to Soviet Russia or to China, and for 
Japan the most that can be said is that her evil record is all that could be 
expected from a capitalist society. 

There are doubtful cases of specific statement and opinion. ‘“The side- 
show at Shanghai (1932) was designed, apparently, to divert the atten- 
tion of the Powers—from the Manchurian affair.” The Japanese man- 
dated islands are assigned a population of a “few hundred thousand,” 
whereas the latest report shows a total of slightly over 100,000. The 

, author’s use of vital statisties for Japan is obviously confused by the 
employment of a natural increase rate exactly ten times too small; for 
“13.79 per ten thousand,” read “13.79 per thousand.” It is diverting to 
learn that beriberi and sleeping sickness are the same, and that the former 
“comes from too much rice;” the tsetse fly and polished rice are ignored, 
or else made synonymous. 

There is about as much futility in explaining Japanese policy in terms 
of militarists gone mad as there is in implying that peace in Asia demands 
the overthrow of the capitalistic system. Although neither writer goes 
quite so far, the lay reader is led some of the way without warning. In 
many countries today, foreign policy has little relation to either the truth 
or the illusion of what the public reads. In the United States, however, we 
are engaged at the moment in trying to locate an official attitude toward 
Japan and, for good or ill, that attitude will derive its character from the 
state of the public mind. We need, therefore, to be constantly on guard 
against partial and incomplete analyses of the Japanese, for even the most 
intelligent general reader can read only one book at a time and few people 
read two or more supplementary volumes consecutively. 


i A. E. HINDMARSH. 
Harvard University. 


L’ Alliance Franco-Russe. By Baron Bors Noupx. (Paris: Librarie 
Droz. 1986. Pp. 700.) 
Reading as shrewdly as he might through Baron Nolde’s narrative of 
the making of the Franco-Russian alliance of 1891, the customary Mar- 
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tian visitor could come to no other conclusion than that European man 
lived solely and exclusively in the diplomatic pouches of the couriers and 
in the normally mendacious phrases of the diplomats themselves. For all 
the clarity and technical excellence of Baron Nolde’s exposition of a com- 
plex era in Europe’s history, this reviewer—perhaps because he does not 
belong to the clan of diplomatic historians—found himself most vividly 
struck by the one-dimensional barrenness of both methods and materials. 
There is scarcely the faintest whisper betraying the existence of a domestic 
realm within states, of a swiftly expanding capitalist order with its over- 
turn of social forces and traditions, or.even of changing parties and party 
battles. To use a well-worn analogy, it is the flattest of chess boards on 
which there move with an ordered imprecision only czars and ministers 
and diplomats, essentially automatons in a meaningless ritual game of 
alliances and counter-alliances, checks and counter-checks. 

The game begins, for the purposes of this volume, in 1871 when France 
falls before Germany and a master player arranges the European pieces 
on his board in such fashion as to please his Bismarckian sense of suprem- 
acy without too seriously galling the diplomatic sensibilities of the czars, 
kings, princes, and ministers who occupy the surrounding squares, Three 
emperors are joined together in an alliance which lends an uneasy stability 
to one large sector of the board, but French diplomacy is temporarily 
withdrawn from any significant moves, while Britain tends to be pre- 
occupied with a private game of her own between minor pieces only 
scantily identified here. But new ministers and princes are appearing to 
lend a superficial complexity to the ordered routine; even nations such as 
Italy and Bulgaria bob up to disappear speedily behind, indeed to be 
absorbed into, their appropriate diplomatic alter egos. The new pieces 
confuse the orderly progression of the Bismarckian system: the Russian 
pieces—the Czar and Giers—find their Austro-Hungarian counterparts 
meddling with the wrong puppets, and Britain and Italy have advanced 
to disturbing points on the board. Then an almost three-dimensional 
figure swaggers frivolously for a few pages out of his conventional polished 
ivory casing and pushes the biggest piece of all off the board. To the 
Kaiser falls the credit for the disruption of the old game and the beginning 
of a new one in which the Czar.and Giers join with Ribot and other pieces 
constituting France to rearrange the surface of the board. 

In a prefatory comment, Baron Nolde wasns against envisaging the 
problems of foreign policy in terms of the abstract algebraic values known 
as states. It is not, he suggests, that “France” wants the Franco-Russian 
alliance, but that various diplomatic groups and personages within the 
country want it, ultimately affecting the destiny of the synthetic reality 
which is the state. It is a useful warning, but one which the author him- 
self applies only in its most restricted sense. In his pages, no substantially 
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peopled France or Russia appears beyond that which accidentally strays 
into the diplomatic documents. The diplomatic game appears to have no 
goals beyond its own single dimension; no real forces condition the impe- 
rialist onslaughts of the period, and nothing but the most shadowy armies 
stand behind the skillfully tangled webs. Yet in all these understandings 
and alliances there seem, in cold reality, to be nothing but plans for the 
successful waging of the next war. 

With these reservations, it is a skillful and amply documented guide 
through a complex period that Baron Nolde has given us, illuminated in 
part by previously unpublished documents. It is a story which cannot 
be read without a growing fascination, even though its characters appear 
to be moving only in a shadow play. 

RUPERT EMERSON. 

Harvard University. 


BRIEFER NOTICES 


AMERICAN NATIONAL GOVERNMENT AND POLITICS 


“There are no officials of more importance to American industry than 
those who man our federal regulatory commissions.” Thus E. Pendleton 
Herring introduces his interesting study entitled Federal Commissioners 
(Harvard University Press, pp. xi, 151). Mr. Herring believes that the 
answer to the question ‘what are the proper qualifications for members 
of these commissions” must be sought in an examination of the careers 
and qualifications of those who have served on these bodies. This he has 
done with evident thoroughness through the use of congressional docu- 
ments, commission files, and personal inquiries. The data thus secured 
are reviewed and interpreted in order to show the results of statutory 
provisions concerning term of office, party affiliation, occupational back- 
ground, sectional distribution, and previous business connections, and 
to reveal information concerning such matters as education and experi- 
ence, prior government service, age, length of tenure, reasons for separa- 
tion from the service, the effect of senatorial confirmation, and presiden- 
tial practices in appointments and reappcintments. The raw data upon 
which these observations are based are assembled in a series of appendices 
at the close of the monograph. While the study is essentially a fact-finding 
one, the writer ventures some conclusions which are either interspersed 
through the interpretative chapters or presented in his closing chapter. 
He finds two major faults in our present system: (1) the average brevity 
of service, and (2) the lack of intimate knowledge of administrative duties 
on the part of most appointees. He believes that the experience of the 
many commissioness consulted makes it clearly impossible to lay down 
any set of qualifications which could be made the basis for statutory 
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instructions. He concludes that we may with profit turn to the careers 
of those who have been eminently successful in their work upon those 
commissions which have definitely found their place in the national ad- 
ministrative scheme as a reliable guide in determining those elements of 
character, training, and experience which must be sought in future mem- 
bers of these important governmental agencies.—Lioyp M. SHORT. 


For a number of years, many students of political science have been 
asserting that the pressing need for expert management in public adminis- 
tration in this country can be met, in some measure at least, by the crea- 
tion of a special class of administrators recruited from the ranks of our 
ablest college graduates. In Public Service and Special Training (Univer- 
sity of Chicago Press, pp. ix, 83), Mr. Lewis Meriam boldly attacks the 
validity of this proposal. “I fear,” he writes, “people who study the posi- 
tion the administrator is occupying today and not the path that led him 
to his present position.” Knowledge of the techniques of management is 
an essential part of the administrator’s equipment, but no less so is knowl- 
edge of the subject-matter to which these techniques are applied. The 
British method of recruiting college men with a purely cultural education 
for responsible posts the author believes is impractical in this country 
because it is not readily adaptable to the American educational system 
with its primary emphasis upon vocational training. This may be seen 
in the failure of our professional schools and associations to support any 
plan of public administration training as a professional enterprise. To 
the college undergraduate seeking to enter the public service, Mr. Mer- 
iam’s advice is to train himself, not in public administration per se, but 
rather along vocational or professional lines. His rise to an administrative 
position in the public service is far more certain if he is admitted by way 
of the “professional, scientific, and technical entrance gate.” Administra- 
tive ability is developed only after experience within the service, and the 
professional, scientific, and technically trained groups can and do pro- 
vide capable administrators. Mr. Meriam, in other words, is convinced 
that existing personnel practices, which are the product of conditions 
peculiar to the American public service, can supply all the expert manage- 
ment that we need, and he therefore decries any attempt to abandon these 
practices in favor of a theoretical proposal whose practical value is at 
best highly questionable. Coming from one who has had years of experi- 
ence in the federal service, these observatiorfs—and this little book, is 
packed with many others equally arresting—constitute a genuine chal- 
lenge to some of the widely accepted notions concerning the teaching of 
public administration by political scientists —Paun T. STAFFORD. 


Disciples of the current doctrine of states’ rights wil] find very pleasant 
reading in Neither Purse nor Sword, by James M. Beck and Merle Thorpe 
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(Macmillan Co., pp. x, 205). Those who believe that government’s powers 
should be commensurate with its problems will react quite differently. 
The book is not merely a criticism of the New Deal; it is an indictment 
of the “centripetal” tendencies of several decades. Finding the Supreme 
Court an inadequate safeguard, the authors appeal to public opinion, 
They criticize the Court for undue hospitality to the doctrine of implied 
federal powers, under which the commerce, currency, taxing, and spend- 
ing powers have been ‘‘perverted”’ to achieve regulatory and ameliorative 
purposes “never intended” by the Fathers. The entire argument is based 
upon such post-mortem psychoanalysis—often without documentation. 
Amendments XV to XIX inclusive are deplored as improper federal 
encroachments upon the sphere of the states, or as dangerous extensions 
of democracy. Amid denunciations of relief expenditures, assistance to 
agriculture, federal aid to the states, and income and inheritance taxes— 
all of which despoil “the strong to aid the weak”—a significant silence 
prevails concerning the protective tariff. A few sound observations on the 
dangers of bureaucracy are clouded by a lack of complete veracity on 
the subject. The reader will look in vain for constructive suggestions for 
dealing with present social and economic problems, These are dismissed 
as of no greater consequence than those of 1787, and as unquestionably 
capable of solution by the methods then employed. Adhering to their 
thesis of constitutional absolutism, the authors declare that the principles 
formulated by the “moralist” Fathers should outweigh all considerations 
of mere “opportunism.” Typical of the book’s numerous absurdities is 
the statement that Alexander Hamilton “advocated a totalitarian social- 
istic state.” Of course, one may scarcely expect sound scholarship in a 
piece of special pleading worthy of the American Liberty League.—Cari- 
ton C. Ronem. 


_ As the title indicates, The Constitution and the Men Who Made It 
(Houghton Mifflin Co., pp. xii, 314), by Hastings Lyon, tells the story of 
the Constitutional Convention of 1787. “This endeavor,” says the author, 
‘pretends to no research beyond prolonged pondering over Madison’s 
report of the debates.” Indeed, Mr. Lyon says that Max Farrand’s The 
Framing of the Constitution “ig so clear as to raise a question whether any 
further attempt at lucidity is worth while.” “I hope,” he adds, however, 
“that diligent consideratign has found a few fresh points of view.” The 
book has one feature which should be noted. In the author’s own words, 
“In an attempt at a little relief from the monotony of statement about 
words, I have scattered through the pages biographical sketches of a 
number of the more prominent members of the Convention.” Biography 
is especially interesting in this connection. For as the one hundred and 
fiftieth anniversary of the Convention draws near, one recalls what Alexis 


BOOK REVIBWS AND NOTICES 153 


de Tocqueville wrote about a hundred years ago: ‘“The chief cause of the 
superiority of the federal constitution [to the state constitutions] lay in 
the character of the legislators who composed it. At the time when it 
was formed, the dangers of the confederation were imminent, and its 
ruin seemed inevitable. In this extremity, the people chose the men who 
most deserved the esteem, rather than those who had g&ined the affections, 
of the country.” This is, of course, a mixture of fact-judgment and value- 
judgment. But there it is, to challenge study of the men as well as of what 
they made. The general reader will find Mr. Lyon’s book an adequate 
account of what the framers did and who some of them were; and the 
student may gain from reading another thoughtful description of the 
Convention’s work.—Jamms Harr. 


Books on Jefferson have been as various in approach and emphasis’ 
and almost as numerous, as were the interests of that many-sided genius. It 
is of Jefferson the administrator that Claude G. Bowers writes in Jefferson 
in Power (Houghton Mifflin Co., pp. xix, 538), and he has made of the book 
a chronicle as vivid, as interesting, and as important as his earlier Jefferson 
and Hamilton. The eight years of Jefferson’s tenancy of the White House 
were years which went far toward determining the destinies of the young 
republic. They were turbulent years of party struggle and acrimonious 
debate, when respectable men skirted the edge of treason, when foreign 
diplomats intrigued with the disloyal, and a boisterous press loudly de- 
manded war. Throughout the two administrations, the Federalist opposi- 
tion was bitter, and after the death of Hamilton it was unscrupulous, 
putting every obstacle from parliamentary obstructionism to nullifica- 
-tion in the way of a program which its leaders conceived to be subversive 
of their vested right to rule. Yet when Madison succeeded to the presi- 
dency, the territory of the Union had been doubled, the public debt had 
been substantially reduced, taxes had been cut, there was a surplus in 
the Treasury, and the country remained prosperous and at peace. Jef- 
ferson’s success was at once an administrative triumph and a party vic- 
tory which marked the end of Federalism. Mr. Bowers has written of all 
these things a frankly partisan account, enlivened by shrewd thumb-nail 
sketches of the men and women who moved across the stage and behind 
_ the scenes, and by colorful descriptions of life in the capital and on the 

frontier in the early 1800’s. He has written algo of the struggle between 
‘ popular sovereignty and vested interests, and in the writing the theme 

transcends its setting. It is the story of democracy itself, and it is as 

contemporary as today’s newspaper.—CHARLES M. WILTSE. 


In Kicked In and Kicked Out of the President’s Little Cabinet (Andrew 
Jackson Press, pp. xii, 371), Ewing Young Mitchell tells of participation 
in a surreptitious pre-convention campaign for Roosevelt in Missouri, 
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and of his subsequent experiences as Assistant Secretary of Commerce. 
According to Mr. Mitchell, the departments in Washington are dominated 
by selfish cliques of permanent officials, and to remedy this he proposes 
a quadrennial turnover of most of the bureau chiefs. He devotes himself 
primarily to charges of administrative irregularities in the Department 
of Commerce, but does not add greatly to the facts as developed in the 
Senate committee hearings at the time of his dismissal. Perhaps Mr. Mit- 
chell was too quick to see wrongdoing, but his attitude compares favor- 
ably with the suggestion which he attributes to Mr. Farley: “I would 
leave to the Republicans the uncovering of any crookedness that may be 
in the Department of Commerce.” —W. Resnn West. 


In Henry Clay and the Whig Party (University of North Carolina Press, 
pp. 295), George Rawlings Poage has presented the first scholarly study 
of the great Kentuckian. Although the book is not a biography, since 
Clay’s last twelve years alone are covered, a significant period both for 
him and for the nation is well handled. Making use of the Clay, Critten- 
den, Webster, Clayton, and Taylor papers in the Library of Congress, 
the author has brought to light the personal and party polities of the 
eventful years immediately before the Whig party and its leader died. 
‘The warm glow of Clay’s personality brightens the restrained and careful 
historical account; for in personal magnetism, America has offered no 
superior, and only Franklin D. Roosevelt, buttressed by the presidency, 
as a peer. Little attention is devoted to party organization or to an analy- 
sis of vital social forces; hence the book is of value chiefly to the party 
historian——J. B. SHANNON. » 


STATH AND LOCAL GOVERNMENT 


The members of the 1937 session of the Michigan state legislature have 
found on their desks two new publications which should be of great assist- 
ance to them in their work. The first is the Report of the Civil Service Study 
Commission (Lansing, pp. 90); the second, Harold M. Dorr’s Administrative 
Organization of State Government in Michigan, 1921-86 (Bureau of Gov- 
ernment, Ann Arbor, pp. 28). The latter is a factual study of the state 
reorganization of 1921, later amendments, and present proposals for 
change, followed by a cargful outline of the present administrative agen- 
cies, with a summary of the legal basis and functions of each. An excellent 
chart of the administrative organization of the state is included at the 
end of the pamphlet. The Civil Service Study Commission was created 
by Governor Fitzgerald in October, 1935, to make a survey of the state 
civil service and tg draft a civil service law to be submitted to the legis- 
lature at its 1937 session. The published report which has resulted from 
the labors of this group of five citizens is comprehensive and convincing 
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evidence of the need for legislation. Dr. James K. Pollock, of the Univer- 
sity of Michigan, was chairman of the commission, which included among 
its members Dr. Lent D. Upson, of Wayne University. The basic data 
were collected by a staff under the direction of the Public Administration 
Service. The report consists of an analysis of present personnel practices, 
illustrated by numerous tables and charts, followed By a proposed civil 
service bill for the state of Michigan, with annotations. The bill is a great 
advance upon former state civil service laws, although in a number of 
its features it represents a compromise with local sentiment at the expense 
of a more ideal arrangement. Such are its insistence upon placing the 
administration of the law under an independent agency, giving it four 
members equally divided between parties rather than a non-partisan or 
at least uneven-numbered membership, and creating a very long list of 
unclassified positions. But these concessions to expediency are overbal- 
anced by the success of the commission in devising stoppers for most of 
the loopholes through which present civil service laws are flagrantly 
evaded.— Harvey WALKER. 


Five recent bulletins relating to local government in New York consti- 
tute a noteworthy addition to the growing literature concerning rural 
local government. Rural Government in New York (Cornell Extension 
Bulletin 331, New York State College of Agriculture, pp. 39), by M. P. 
Catherwood, is a study of the organization of local government and the 
administration of local functions in the fifty-seven counties outside New 
York City. For the most part, the study is confined to the government of 
counties, towns, and school districts, since hese are the areas of particu- 
lar significance in rural communities. In addition to the discussion of 
organization and administration, sections are included on the significance 
and historical development of local government, and the interrelation- 
ships of the various governmental units. Brief consideration is given also 
to the act of 1935 providing optional forms of county government, the 
local-government amendment to the state constitution adopted the same 
year, and the possibilities of effecting improvement under those measures. 
The other four studies, bearing a common imprint (Ithaca, New York, 
August, 1936), are bulletins of the Cornell University Agricultural Experi- 
ment Station. In Use and Value of Highways in Rural New York (Bulle- 
tin 656, pp. 30), W. M. Curtiss presents a comparative analysis, based 
upon traffic counts, of the nature, intensity, and origin of traffic on New 
York highways in 1926-27 and 1934. Data are also included, as obtained 
from questionnaires mailed to Farm Bureau members in 1935, relative to 
the extent to which automobiles and trucks are used by farmers, and 
farmers’ estimates of what improved roads are worth to them. Local 
Government in Tompkins County, New York (Bulletin 657, pp. 44), by 
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T. N. Hurd, is a study of the government of the 162 local units in a single 
county. These units include, in addition to the county itself, nine towns, 
five incorporated villages, 133 school districts, thirteen special street- 
lighting districts, and the city of Ithaca. Both governmental organization 
and the financing of local activities are considered, with particular empha- 
sis upon trends in taxes and governmental costs. Possible changes in local 
organization and administration are suggested. In Variations in Town 
Taxes in New York (Bulletin 658, pp. 43), M. P. Catherwood analyzes 
the trend in town and special-district taxes in the 932 New York towns 
from 1900 to 1934, and in the variations in such taxes among the several 
towns in 1934. The effect upon tax trends and variations of such factors 
as density of population and taxable property per capita is studied. Town 
and special-district taxes combined are found to amount to approximately 
ten times as much in 1934 as in 1900. It is concluded that, while increases 
in population and in the general price level have been of some influence, 
the most important factor in bringing about this great increase in taxes 
has been a marked increase in governmental services. Receipts and Ez- 
penditures of 876 New York Towns tn 1984 (Bulletin 659, pp. 50), ‘by M. 
P. Catherwood, is an analysis of the receipts and expenditures of the 
towns of the state exclusive of those in Nassau, Rockland, Suffolk, and 
Westchester counties, and those with a population of more than 10,000 
in other counties. Consideration is given to the relation of such factors 
as taxable property and density of population to variations in total town 
expenditures and in the distribution of the total expenditures among the 
several town functions.—CrLYDE F. SNDER. 


s 

With a program of social security an almost certain development in 
the years just ahead, two monographs issued by the Public Administra- 
tion Service are of very timely interest. No. 52 (pp. 74) is Unemployment 
Compensation Administration in Wisconsin and New Hampshire, by 
Walter Matscheck; No. 53 (pp. 48) is The Administration of Old Age 
Assistance in Three States (Massachusetts, New Jersey and New York), 
by Robert T. Lansdale, Agnes Leisy, Elizabeth Long, and Byron T. 
Hipple. The systems established in these states are examined almost solely 
from the point of view of their administration, and quite properly so, 
since the effectiveness of such far-flung programs depends even more than 
is commonly the case upon alert and efficient day-by-day management. 
It is well also to begin such studies at the outset of such programs so that 
critical observation may parallel official experience. Other states are to 
be surveyed later, and the two monographs before us are in the nature of 
interim reports. No complete account of their findings is possible in the 
space available here, but it may be said that both cover with commend- 
able thoroughness such matters as state and local machinery and person- 
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nel, state supervision of local authorities (in the case of old age assistance), 
central and local record-keeping, and the general effectiveness of adminis- 
tration. An important part of the study of old age assistance administra- 
tion is the statement of the elements of a state supervisory program de- 
veloped by the authors after surveying practices in the three states 
studied. Though the sample is perhaps not sufficient, to warrant many 
general conclusions, both studies indicate that on the whole the programs 
have been administered intelligently and with a minimum of friction, 
considering the difficulties involved in implementing a novel program, 
assembling a properly trained personnel, and developing workable ad- 
ministrative procedures. Both studies are critical and constructive in the 
best sense of the terms, and no student of social security can afford to pass 
them by.—Lana W. LANCASTER. 


In Machine Politics in New Orleans, 1897-1926 (Columbia University 
Press, pp. 245), George M. Reynolds traces the origin, growth, and rise 
to power of the Choctaw Club of New Orleans, and describes the political 
life of Martin Behrman, one of the outstanding personalities in American 
municipal life. To those who have an intimate knowledge of and interest 
in Louisiana politics, this biography is somewhat disappointing. The 
vigor, gusto, and fanfare of Louisiana machine politics are missing. The 
work will prove of considerable value, however, to those who are inter- 
ested in securing a general knowledge of contemporary political conditions 
in Louisiana’s largest municipality, and of the usual relations existing 
between state and local machines. Too much stress is laid on a “so-called”? 
social, economic, and legal background, and the more valuable chapters 
on Martin Behrman and on the organization and activities of the Choc- 
taw Club appear weak in comparison. In view of the fact that an historical 
approach is followed, the modified form of commission government in 
effect in New Orleans in 1868 should have been noted, and its close simi- 
larity to the form now existing would perhaps explain the fact that the 
charter of 1912 simply superimposed a commission form of government 
on the old mayor-council system. For this reason, commission govern- 
ment has never been achieved as such in New Orleans, and it is this fact 
that still makes the mayor a leading political figure. Dr. Reynolds con- 
cludes by suggesting some interesting reasons for the lack of opposition 
to the “Old Regulars” in New Orleans, and for the one-party system in 
the state—R. L. CARLETON. 


The American Planning and Civic Annual for 1936 (American Planning 
and Civic Association, pp. xxii, 248 and 170) consists of two parts. Part 
I contains approximately fifty papers dealing with nattonal planning and 
parks, the regional park system of Washington, state planning, roadside 
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improvement, and state parks. These papers were delivered at various 
national and regional conferences held during 1935 and 1986. Part II 
contains the proceedings of the Joint Conference on Planning held in 
Richmond, Virginia, in May, 1936. These papers are grouped under city, 
‘county, state, regional, and national planning, and the addresses delivered 
at the annual banquet form a final section. In preserving such a composite 
contribution to the literature in its field, the American Planning and Civic 
Association extends its range of influence immeasurably, instead of con- 
fining it merely to persons in actual attendance at its conferences. The 
Annual justifies the hope expressed by Mr. Frederic A. Delano, president 
of the Association, that “readers will find accurate information, stimulat- 
ing thought, and an urge to join with us in our effort to codperate with 
city, state, regional, and national planning agencies for a realization of 
better living and working conditions brought about through avoidance of 
waste and an application of planning principles.” —DoOROTHY ScHAFFTER. 


The Bureau of Public Administration of the University of California 
has recently issued the first of a series of publications dealing with the 
interrelationships of federal, state, and local administration in that state. 
Written by Frances Cahn and Valeska Bary, it is entitled Welfare Activi- 
ties of Federal, State, and Local Governments in California, 1860-1934 
(University of California Press, pp. xxiv, 422). The treatment is historical 
and descriptive. In addition to being well-documented, the volume bears 
the stamp of exhaustive, methodical, and meticulous research combined 
with able editing. While probably of primary interest to Californians, 
the state’s contribution on such items as juvenile delinquency will render 
the work a valuable referencé book elsewhere. Political scientists will be 
interested in the recommendation of return to board administration of 
an integrated welfare department after a decade of experimentation with 
a director whose tenure is subject to the will of the governor.—Jonn M. 
PFIrFNER. 


A careful study of tenement housing in Chicago, started by the staff 
and graduate students of the School of Social Service at the University 
of Chicago in 1908, was continued over a period of approximately twenty- 
five years, and the results are now presented in The Tenements of Chicago 
(University of Chicago Press, pp. xx, 505), written in large part by Miss 
Edith Abbott. In the volume will be found valuable data on tenement 
legislation, population characteristics, congestion, rents, lodgers, fur- 
nished rooms, home-owners, eviction, etc. The findings point to the need 
for action in the field of improved housing for low income groups. Miss 
Abbott believes that the attack on tenement house conditions should 
proceed along four lines: (1) new buildings on vacant land where land 
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values are cheap, (2) new buildings to accompany slum clearance, (3) 
better tenement house laws and enforcement of them, (4) repair of old 
houses. For such a program, a national policy and federal funds will be 
necessary.—HBLEN I. CLARKÐ. 


Harrison Boyd Summers, Unicameral Legislatures (H. W. Wilson Co., 
pp. 245), is Vol. XI, No. 1, of the “Reference Shelf,# and as such is in 
the nature of a debate manual. Briefs on the affirmative and negative 
sides are followed by a fifteen-page bibliography, and this by copious 
passages culled from books and articles dealing with the history, struc- 
ture, organization, and workings of legislative bodies, chiefly in the 
United States. 


FOREIGN AND COMPARATIVE GOVERNMENT 


Professor H. R. Spencer’s Government and Politics Abroad (Henry 
Holt and Co., pp. 558) “is designed for the use of American college stu- 
dents and others who desire an introduction to the politics of foreign 
countries....’”’ The author has produced a very readable text which 
should find a wide scope of usefulness in elementary survey courses on 
foreign government. The treatment of the material marks no sharp de- 
parture from the conventions established by previous texts in the field. 
The approach is primarily in terms of historical conditioning factors and 
description of present-day structure and organization, country by country; 
governmental functions tend to be neglected or treated summarily. 
The feature of Professor Spencer’s text which calls for special notice is 
its coverage. The author does not limit his discussion to the Great 
European Powers, but also includes sectiogs on Canada, India, Switzer- 
land, Sweden, Czechoslovakia, Yugoslavia, Japan, Latin America with 
special attention to Chile, and a final chapter on international govern- 
ment. While this venture in political globe-trotting is an altogether ad- 
mirable effort to enlarge the ambit of the ordinary course in foreign 
government, it is to be feared that the task of compressing and digesting 
all this material within the limit of 550 pages of text presents an almost 
insuperable problem of condensation. Granted the space limitations, 
Professor Spencer has probably performed the task as well as can be 
expected. Readers who would like to go further are provided with sug- 
gested readings at the end of each chapter. This reviewer, nevertheless, 
regrets that the author did not see fit to make it a longer book and hopes 
that a second edition will provide him with such an opportunity.—MERLE 
Fason. : 


In Serjeanty Tenure in Mediaeval England (Yale University Press, 
pp. 277), Miss Elizabeth G. Kimball has written an admirably scholarly 
work on & neatly circumscribed theme. Her book is a description and 
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early history of one of the less important of the four mediaeval feudal 
tenures of England, the others being, of course, knight’s service, socage, 
and frank almoign. She has expanded and corrected Round’s studies, 
hitherto our best source of informetion about serjeanty. Almost the only 
hypothesis advanced is one suggested by the impossibility of defining the 
tenure in such a way that the characteristics would be distinctive. Hence 
Dr. Kimball plausibly maintains that it was largely an administrative 
creation, a grouping together of various holdings and services which re- 
mained outside the other tenures.-This was done particularly during the 
thirteenth century; for in the twelfth evidence about it is fragmentary. 
Toward 1300 there appeared a tendency to commute it into either 
knight’s service or socage. What in general characterized serjeanty dur- 
ing its brief heyday were the following traits. Many serjeanties arose 
from personal services due the king or others, though of the great house- 
hold offices none were such save possibly those of the marshal and the 
butler. In the household and in the chamber, however, many minor posts 
were serjeanties. Others were connected with the king’s hunting and 
travel, Others were administrative posts of the central government, espe- 
cially of the exchequer, or were local, like the keeping of castles. Others 
still were military, the service being that of one-half a knight’s fee and 
tending to change into knight’s service. So diverse were the services 
owed that toward the end of the thirteenth century the distinction be- 
tween great and petty serjeanties arose. All military serjeanties and 
several others were of the former class and carried with them rights of 
wardship, marriage, and relief. The author has dipped frequently into 
manuscript sources. Though there is a little repetition, her book is a 
model of what an expanded déctor’s thesis should be.—Howarp L. Gray. 


The necessarily silent work of a secret service rarely receives such com- 
petent publicity as that in Sir Basil Thompson’s The Story of Scotland 
Yard (Doubleday, Doran and Co., pp. xv, 347). Out of a series of interest- 
ing cases emerges Scotland Yard as an institution. With characteristic 
British sense, the occasion precedes the organization. Slowly in the face | 
of a settled distrust of a secret police the Criminal Investigation Depart- 
ment proves its competence and need. The story also demonstrates that 
in Great Britain government is a codperative enterprise, for behind Scot- 
land Yard are 20,000 lacal police officers who eagerly enlist its skill. 
In contrast to our notable group of G-men who are college and law school 
graduates, Scotland Yard will not take educated men but trains its 
policemen—an interesting example of the differences between British 
and American institutions in which the usual practice seems to have been 
reversed, Sir Basél writes so entertainingly that one is inclined to over- 
look the implication that Scotland Yard is just another one of those 
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superior British institutions. To the student of criminal administration, 


a somewhat more critical commentary would have been welcome.— 
Murar D. STREVER. 


The victory of the Popular Front in the French elections of last spring 
has occasioned the appearance of a considerable body of propagandist 
literature, from Communist quarters, designed to justify their new anti- 
fascist, reformist strategy. Such are Maurice Thorez’s France Today and 
the People’s Front (International Publishers, pp. 255) and Ralph Fox’s 
France Faces the Future (International Publishers, pp. 134). Despite its 
partisan character, the first volume, by the youthful secretary-general of 
the French Communist party, is temperate in tone and presents an im- 
pressive, if not scholarly, analysis of the changing economic pattern of 
French society. The second book, written by an English Communist 
for the edification of his confrères, is given more to sweeping and un- 
founded generalizations and extravagant hopes for the conversion of the 
French peasantry and industrial workers to the Marxist faith. M. Thorez 
is very much fairer to his opponents than is Mr. Fox. For the student of 
contemporary social evolution, both of these tracts are valuable for the 
insight they afford into how the non-industrialized France of the nine- 
teenth century is yielding to the inexorable forces of the machine age. 
In this transition, the People’s Front heralds, perhaps, the emergence of 
a new social synthesis, the contours of which are not yet clear. Neither 
M. Thorez nor Mr. Fox, however, will convince many of their readers 
that these contours are eventually to be communist.—Watrtue R. SHARP. 


Nearly half a century ago, F. C. Montague’s Elemenis of English Con- 
stitutional History took its place as a brief, actual guide to the constitu- 
tional development of England from the earliest times. A new edition 
appeared in 1923; and another (Longmans, Green and Co., pp. 268) came 
from the press in 1936, with some incidental changes and an added chapter 
summarizing developments to the death of George V. The book is too 
brief to be of service to anyone except a beginner. 


INTERNATIONAL LAW AND RELATIONS 


The current discussion of neutrality problems has evoked a voluminous 
polemical literature, and threatens to equal the war guilt controversy in 
its violence and futility. Dispute centers about, the “eause” of America’s 
entry into the World War, in the hope that a formula for avoiding all 
future conflicts may be derived from a study of our national experience 
as a neutral. Unfortunately for the interests of clarity and objectivity, 
there seem to be emerging two extreme schools of thought: the economic 
determinists, in whose view the entry of the United States against Ger- 
many was fore-ordained by the first Allied loan, and the idealists, who 
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insist that America’s belligerency was dictated solely by high-minded 
humanitarianism. Professor Charles A. Beard enters the lists in this battle 
of books with a suggestive little volume on The Devil Theory of War; An 
Inquiry into the Nature of History and the Possibility of Keeping Out of 
War (Vanguard Press, pp. 124). The writer attempts to steer a course 
between the two extremes, but is generally a little to the left of center. 
“War,” he says,’ “is not the work of a demon” (banker, munitions- 
- maker); it may evolve quite naturally out of peace-time, domestic 
exigencies, and it is no aspersion upon the sincerity or the character of our 
responsible statesmen to suggest that they may have been influenced by 
motives which were not always the conscious and ostensible ones. The 
cause of American belligerency cannot be “historically isolated, as one 
isolates a microbe,” and to speak of the German submarine campaign as 
the “basic” cause is merely to add a ‘‘question-begging adjective” to an 
almost meaningless noun. Professor Beard closes with a plea for full 
publicity in future wars, in order to avoid the suspicion or the reality of 
collective involvement for individual profit. “If we go to war,” he con- 
cludes, “let us go to war for some grand national and human advantage 
openly discussed and deliberately arrived at, and not to bail out farmers, 
bankers, and capitalists or to save politicians from the pain of dealing 
with a domestic crisis.” —LAWRBNCE PREUSS. 


In Maritime Neutrality to 1780 (Little, Brown, and Co., pp. x, 351), 
Dr. Carl J. Kulsrud has added another to the growing list of studies of 
neutrality made from the historical point of view. He concludes that the 
so-called First Armed Neutrality of 1780 was not in fact the first, but 
rather the fourth attempt ofeneutrals to secure by concerted action the 
desired freedom for their navigation. The league of 1780, however, un- 
like its predecessors of 1691, 1693, and 1756, enunciated a formal creed 
or list of specific principles which it sought to compel the world to ac- 
cept. Those principles were so stated as to appeal strongly both to eight- 
eenth-century devotees of the law of nature and of reason and to suc- 
ceeding historians, with the result that there has been a disposition to 
credit the Northern Powers with a rather noble and successful réle.in 
the struggle for the freedom of the seas for neutrals. As a matter of fact, 
the author contends, those Powers were prompted in their actions by 
economic and commercigl greed; the principles which they sought to 
impose by force, however reasonable and just, were in large measure in 
direct conflict with then existing international law and usage; and a num- 
ber of reforms often attributed to their efforts were actually ‘‘effected 
under different conditions and in time of peace, in the following century.” 
Defense of this thesis patently calls for a detailed study of the “history 
to 1780 of the main principles involved in maritime controversy between 
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neutrals and belligerents, and of the agencies evolved to give effect to 
these principles,” and to that study the bulk of the book is devoted. 
There are chapters dealing with early prize law and prize adjudication, 
the rule of war of 1756, the principle of ‘free ships, free goods,” the right 
of visit and search, the evolution of blockade, the definition of contra- 
band of war, and the armed neutralities preceding that of 1780. The book 
is supplemented with a twelve-page index. Dr. Kulsrud has written well 
and interestingly, presumably after extensive research in materials which 
must frequently have been elusive. Perhaps the usefulness of his book 
might have been somewhat increased had he included a complete bibliog- 
raphy of those materials —VALENTINE JOBST NI. 


The nebulous doctrine of rebus sic stantibus which the text-writers 
have been in the habit of referring to casually, without careful analysis 
or explanation, is at last being brought down out of the legal stratosphere. 
The works of Chesney Hill, John Fisher Williams, members of the 
Harvard draft code committee, and others have added immeasurably to 
an understanding of the elusive doctrine, and T. Young Huang’s The 
Doctrine of Rebus Sic Stantibus in International Law (Shanghai: Coma- 
crib Press, pp. 201) now comes as an outstanding contribution to the 
subject. The new book is compact and comprehensive. The author ex- 
plains at the outset the relationship between the doctrines of pacta sunt 
servanda and rebus sic stantibus, and then proceeds lucidly with an ex- 
position of the ways in which the latter has been employed by publicists, 
by diplomats, and by the courts, domestic and international. He con- 
cludes that rebus sic stantibus very definitely contains a legal residue of 
considerable potential value to the intern&tional legal system, despite the 
loose handling of the doctrine by publicists and statesmen. It is unfor- 
tunate that Mr. Huang insists upon incorporating rebus sic atanizbus into 

| Article XIX of the League Covenant, a view which seems to confuse 

rebus sic stantibus, essentially a legal doctrine for the termination of 

‘treaty obligations, with the political and legislative problem of treaty 

‘revision. What is most admirable about the book is that it is more than 
a narrow, legal analysis; the author shows keen perception of fundamental 
problems and is most stimulating and provocative in his suggestion that 
while rebus sic stantibus is really applicable only to treaties made under 
duress for an indefinite period, the application of the doctrine to such 
“agreements” may well be ruled out of order because it is the intention 
of one of the parties to have the treaty maintained no matter how much 
conditions may change. This constitutes a neat paradox for international 
lawyers to ponder about. Mr. Huang has made a highly valuable addition 
to current international legal literature—Paryson 8.eWILD. 
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Both the layman and the student of international relations will be in- 
terested in Professor R. B. Mowat’s volume on Diplomacy and Peace 
(R. M. McBride and Co., pp. 295). Written in a style pleasing to readers 
generally, the book does not sacrifice information and scholarly discus- 
sion. Although the author has given some treatment to the ‘‘old di- 
plomacy,” his emphasis is distinctly on the “new diplomacy” of the post- 
war period. A few chapters present rather unusual approaches to the sub- 
ject. For example, in Chapter VIH on “General Staffs and Diplomacy,” 
the author discusses several instances in which military or naval author- 
ities have acted decisively in diplomacy, either in advising weak ministries 
or in creating international obligations through “‘conversations” with the. 
staffs of other countries. In Chapter X, on “The Folly of Sudden Di- 
plomacy,’”’ he condemns the practice of exploding bombs in the form of 
Jaits accomplis in the arena of diplomatic action. Chapter XIV (‘Spa 
Diplomacy’’) depicts the significance of the conversations between 
foreign ministers or diplomats of various countries who meet by chance 
or otherwise at such European health resorts as Spa and Aix-la-Chapelle. 
The remaining fourteen chapters deal with diplomacy from somewhat 
more conventional points of view, under such headings as “Open Diplo- 
macy, “Papal Diplomacy,” “Diplomacy and the Press,” “Diplomacy 
and Democracy.” Professor Mowat criticizes the activities of prime 
ministers and foreign ministers in modern diplomacy with the statement 
that “subject to the knowledge and control of their parliaments or people, 
the technical work of negotiating agreements embodying policy should 
be left to professional diplomatists working away from the public eye.” 
His discussions throughout are vitalized by the rich historical back- 
ground drawn upon and by tHe authoritative quality of his opinions.— 
Norman L. HL. 


Montell Ogdon’s Juridical Bases of Diplomatic Immunity (John Byrne 
and Co., pp. xx, 254) is a useful study in the origin, growth, and purpose 
of the law of diplomatic immunity. The excesses to which diplomatic 
officers have gone and, less frequently, the exaggerated degree in which 
governments of receiving states have manifested their sovereign preroga- 
tives have been impediments to efficient international intercourse. Mr. 
Ogdon is of the opinion that under present conditions a restatement of 
the law of diplomatic immunity is not only desirable but necessary. The 
author first attempts to ascertain the fundamental purpose of immunity 
and why the practice arose. Two factors are conducive to the exaggerated 
claims which have been made. Medieval practice emphasized the dignity 
and honor of the representative because of the theory that he represented 
the person of his master. A second factor resulted from the revival of 
Roman law, which was erroneously interpreted to offer the basis for the 
extended claims of sovereignty made by states. These two factors led 
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to excesses on the part of diplomatic officers and receiving governments. 
Mr. Ogdon investigates the various theories resulting from these forces, 
and in neither can he find any-true juridical bases for immunity. To state 
it briefly, the true basis is to be found in the necessity for diplomatic 
intercourse. Reciprocal advantages and mutual interests are served by 
granting immunity in those matters necessary for the purposes of the 
mission. The author concludes that there is no valid juridical basis for 
immunity beyond this point. The book is not an attempt to develop a 
new law of immunity. It is a search for a basis upon which to build a 
law which will be more in accord with modern conditions and more con- 
ducive to successful and efficient relations —Wmiaiam M. Grsson. 


The Bagdad Railroad as a German enterprise reached its end with the 
armistices of 1918. Morris Jastrow’s little book on its relation to the 
Great War had appeared already, and E. M. Earle’s excellent study en- 
titled Turkey, the Great Powers, and the Bagdad Railway was published 
five years later. Since 1923, many fresh documents have come out, so 
that ample justification exists for the careful work of John B. Wolf, who 
now presents The Diplomatic History of the Bagdad Railroad (Uni- 
versity of Missouri Studies, pp. 107). Naturally, Dr. Wolf is aware con- 
tinuously, and perhaps a trifle adversely, of Earle’s massive contribution 
to the subject; his corrections and additions are regularly well thought 
out and keenly stated. His main reliance is upon Die Grosse Politik, the 
British Documents on the Origins of the War, and Benckendorff’s Schrift- 
wechsel as edited by Siebert. The history of the Bagdad Railway is traced 
through forty-eight years in seven phases. As planned by the Germans, a 
line of communication and transportatien would be opened up across 
regions important in all recorded history, but lately in comparison with 
ancient and medieval times left backward and decadent; the new enter- 
prise promised rejuvenation and reintegration. Turkey would be strength- 
ened economically and politically. Germany would make a lucrative 
financial investment, would gain prestige in the world of intelligence and 
culture, and might advance both figuratively and literally toward her 
political place in the sun.” Austria discerned advantages in joining with 
her ally. But other Powers saw dangers in every part of the plan. Russia 
preferred a weak Turkey and no strong German line of force crossing 
her own projected push through the Straits. fingland feared commercial 
and political competition with her Mediterranean-Suez-Red Sea route. 
France foresaw the blocking of her desired railway extensions in Anatolia 
and Syria, and an unwelcome aggrandizement of her mighty neighbor and 
“eternal enemy” across the Rhine. Thus the Bagdad Railway project ` 
came into the central rivalry which determined the Great War. Never- 
theless, the whole scheme was clearly in the directign of human progress, 
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and thus it obtained general acceptance, yet only on the eve of the 
catastrophe that ruined it. Dr. Wolf has set forth clearly and shrewdly, 
with occasional vivid and apt expressions, the diplomatic episodes which 
developed in the process of arrangement and settlement.—A. H. LYBYER. 


The publication of the first edition of A Directory of International Organi- 
zations tn the Field of Public Administration (Brussels, pp. xv, 174) is a 
pioneer enterprise of capital importance to all social investigators whose 
range of operations extends beyond national horizons. This directory is 
the product of two years of hard, careful, and systematic effort on the 
part of the Joint Committee on Planning and Codperation of the Interna- 
tional Institute of Administrative Sciences and the International Union 
of Local Authorities—a committee whose inspiration was largely Ameri- 
can, or, to speak in more specific terms, Mr. Louis Brownlow’s. To Pro- 
fessor Rowland Egger of Virginia, who acted as field secretary of the 
committee, must go the major share of credit for compiling so difficult 
and valuable a directory as this. Its usefulness is enhanced by the broad 
definition which is given to the “field of public administration.” The 
volume lists 205 different organizations whose activities may be classified 
under 50 different heads, including private and mixed, as well as wholly 
official, bodies. Under the entry for each organization appears a concise 
statement giving the date when it was founded, the address of its head- 
quarters, the nature of its membership and affiliations, its annual budget, 
the size of its secretariat and library, and a list of its activities and publi- 
cations. Without desiring in any way to detract from the admirable skill 
with'which the directory is set up, this reviewer would venture to suggest 
that, for students of international relations at least, the next edition might 
be improved if two additional items were included, viz., (1) the geo- 
graphical distribution of membership (as between Europe, America, the 
Great Powers, etc.), and (2) the price of the major (especially periodical) 
publications of those organizations which exact a charge for such docu- 
ments. The directory may be obtained in this country from Public Ad- 
ministration Service, 850 East 58th Street, Chicago, Hlinois (price, $1.50). 
—Wattue R. SHARP. 


The Royal Institute of International Affairs deserves congratulations 
upon inaugurating a series of special studies of crucial contemporary ques- 
tions by bringing to publication Ian F. D. Morrow’s comprehensive, deep- 
probing work on The Peace Settlement in the German-Polish Borderlands 
(Oxford University Press, pp. xiv, 558). Mr. Morrow has elected to study 
present-day conditions in the territories once forming the historic, 
mediæval Ordensstaat. The volume is therefore appropriately divided into 
an historical introduction concerning the Eastern Marches, followed by 
detailed discussions of the problems of Danzig, the Corridor and East . 
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Prussia, and Memel, followed further by an appraisal of the situation of 
these areas as affected by the policies and diplomacy of the Third Reich. 
The author has not only ransacked the source materials from Polish 
and German sides, but has evaluated with.a high degree of acumen the 
abundant controversial literature. As regards Danzig, he concludes that 
“the forcible separation of the Germans in Danzig from their German 
fatherland has not served any useful purpose” (p. 180J. In East Prussia, 
Morrow finds “the two forces of national sentiment and [Junker] class 
self-interest combined to give the economic plight of the Ostmark an im- 
portance that it might not otherwise have achieved in German national 
life” (p. 418). In dealing with Memel, Morrow’s work is far from being 
equally objective. He writes in large part from secondary and one-sided 
sources, ignoring much of the abundant literature—Lithuanian and 
foreign—on the subject, and revealing a marked anti-Lithuanian bias. 
While exhibiting considerable solicitude for Poland’s claims to Memel, 
he shares Nazi horror at the asserted excesses of Lithuanian judicial 
procedure. This confusion of mote and beam is indicative of Morrow’s 
general perspective when dealing with Lithuania. The author voices re- 
gret that “those members of the Paris Peace Conference charged with - 
the responsible duty of drafting the treaties did not bring to their work 
the prudent disbelief in the essential willingness of races to codperate and 
to compromise which would have caused them to give greater precision 
to treaty provisions” (p. 492). Clear drafting would not, of course, have 
obviated, but might have minimized, treaty provisions as the foct of 
racial conflicts. The volume closes on a note of profound pessimism.— 
Masons W. GRAHAM. 
d 

The publication of Manley O. Hudson’s Cases and Other Materials on 
International Law and E. D. Dickinson’s Law of Nations in 1929 marked 
the beginning of a new tendency in the teaching of the subject. Up to 
that time, the emphasis upon Anglo-American practice, as revealed in 
judicial decisions, was almost exclusive, and broad training in the gen- 
eral principles of international law was subordinated to the special needs 
of future practitioners. In the preface to the first edition of his case- 
book, Professor (now Judge) Hudson called attention to the necessity of 
including ‘‘cases decided by tribunals bound to apply the general law of 
nations as distinguished from those parts of i which may have been re- 
ceived into the law of a single nation.” In the second edition (West. 
Publishing Co., pp. xl, 1440), he preserves the broad international ap- 
proach which characterized the first, and adds to his wide selection from 
the decisions of international and continental European tribunals, and 
from treaties and national legislation. A new section oa “The Law of the 
Society .of Nations” (pp. 1-19) contains well-chosen excerpts from the 
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writings of the classical jurists and from such contemporaries as Brierly, 
Scelle, and Kelsen. The introductory bibliographical section is made more 
useful through the classification of its items under the headings of “Bib- 
liographies,’”’ ‘“Cyclopedias and Digests,” ‘Collections of Cases and Re- 
ports,” etc. The whole is an abridged Corpus Juris Gentium, the impor- 
tance of which, as a work of international documentation, exceeds its high 
value as a teaching tool. It adds to the heavy debt which the entire pro- 
fession of international law already owed to Professor Hudson’s untiring 
industry and initiative.—LAWRENCE PREUSS. 


The general theme of the Sixth Conference of the Institute of Pacific 
Relations, held in Yosemite National Park in August, 1936, was “Aims 
and Results of Social and Economic Policies in the Pacific Countries,” 
the subject being chosen in recognition of the well-known fact that 
policies adopted for purely domestic purposes often affect the fortunes of 
other peoples and even produce complications and tensions in interna- 
tional relations. Among council or secretariat papers prepared for the 
Conference in pursuance of the plan, and now published by one agency 
or another, are: E. Raikhman and B. Vvedensky, The Economic Develop- 
ment of the Soviet Far East (U.8.8.R. Council, Institute of Pacific Rela- 
tions, pp. 50); C. M. Chang, A New Government for Rural China (China 
Institute of Pacific Relations, pp. 51); John R. Stewart, Manchuria 
Since 1981 (New York: Institute of Pacific Relations, pp. 53); Quincy 
Wright, Diplomatic Machinery in the Pacific Area (New York: Institute 
of Pacific Relations, pp. 41, appendix); and League of Nations, Memo- 
randum on the Work of the League in Relation to the Pacific (Geneva, pp. 
102). Professor Wright’s pamphlet is in the nature of a description and 
appraisal of the diplomatic and other international machinery—bi- 
lateral, regional, and general—available to the nations of the Pacific area 
for the peaceful adjustment of disputes, with a summary of the actual 
handling of thirty-three serious disputes that have arisen in that area 
since 1918. The opinion is expressed that there is now no lack of ma- 
chinery, that the addition of new treaties and new procedures might 
“weaken rather than strengthen the existing system,” and that what is 
chiefly required is “more determination on the part of public opinion” to 
make present agencies and procedures actually work. The League of 
Nations publication listed has to do, not with such matters as the 
Japanese advance in Chin&, but with technical coöperation, communica- 
tions and transit, health, narcotics, and similar subjects—F. A. O. 


One of the most valuable of the publications of the Hoover War Library 
at Stanford University is The Treaty of St. Germain; A Documentary 
History of Its Tergtortal and Political Clauses (Stanford University Press, 
pp. xxx, 712), edited by Nina Almond and Ralph Haswell Lutz. In this 
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volume the editors have included 348 documents and four maps relating 
to the Treaty of St. Germain, selected from some 35 different sources. 
These documents are classified and arranged in seven chapters in such a 
way as to show, first, the chronology of the treaty negotiations, and, 
secondly, the development of the negotiations and decisions that brought 
about the final arrangements with respect to Austria. In view of the 
unique position of Austria in relation to the World Warand the numerous 
complex problems that arose out of the disruption of the Austro-Hun- 
garian monarchy, these documents necessarily deal with and throw con- 
siderable fresh light on a variety of special problems as well, such as the 
League of Nations, the protection of minorities, plebiscites, nationality, 
mandates, the status of succession states, and even on problems appar- 
ently so remote from Austria as Egypt, Morocco, Siam, and China. The 
editors have written a brief introductory note to each group of documents, 
and a longer introductory chapter in which they describe and clarify the 
somewhat intricate organization and methods of the Peace Conference. 
They also provide in this chapter an excellent bibliographical survey 
which fully explains the confusing variety of minutes and records used 
by the different groups and delegations of the Peace Conference. The 
documents are carefully annotated, and a complete table of contents and 
index are added, contributing materially to the usefulness of the volume. 
Altogether, the collection is a notable one, representing the most diligent 
research by the editors, and including probably all the documents of any 
importance that relate to the conclusion of the Austrian treaty. The 
volume is so excellent and so useful that one can only look forward to the 
early publication of similar collections for the other peace treaties — 
CLARENCE A. BERDAHL. > 


In an earlier volume entitled The Banana Empire, Charles D. Kepner, 
Jr., and J. H. Soothill reviewed the development of the great fruit com- 
panies, their far-reaching economic control over the resources of many 
of the Caribbean countries, and the political influence which they have 
come to exercise there. The analysis showed that the corporations dis- 
cussed have acted as many similar organizations have done in the United 
States and elsewhere, but have succeeded in obtaining a much higher 
degree of influence in local affairs than elsewhere because of the weakness 
of the local governments. The conclusion was reached that capitalistic 
organization of the fruit industry had resulted"in widespread abuses, and 
that it should give way to production for profit. In his Soctal Aspects of 
the Banana Industry (Columbia University Press, pp. 400), Mr. Kepner 
turns his attention to the social consequences of the development of the 
banana trade. His chapters are based on research in company reports, 
public documents of the United States and the Caribbean republics, and 
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interviews with persons closely connected with the industry. He reviews 
dispassionately the effects of the fruit industry upon the landholding 
system, the return to the independent planter, the low wages of the 
laboring classes, the unsatisfactory health conditions of the plantation 
areas, the absence of social security, and the efforts of the laborers 
through organization to better their condition. The picture makes a highly 
unfavorable contrast with what has been won in more industrialized areas. 
The conclusions reached are that the great companies, although having 
much to their credit, have not measured up to their social responsibilities. 
It is argued that the abolition of the capitalistic system is not necessary, but 
that the corporations should be satisfied with smaller profits, that small 
landholding should be encouraged, and that promotion of democracy in 
the Caribbean must depend largely on the development of codperatives, 
unions, and social legislation by the Caribbean governments.—CHESTER 
LLOYD JONES. 


The first reaction of the reader to David Harris’ A Diplomatic History 
of the Balkan Crisis of 1875-1878; the First Year (Stanford University 
Press, pp. 474) may be that the author has chosen a well-worn subject. 
The main outlines of the crisis dealt with have long been known and have 
been set forth at considerable length in many books. In spite of the many 
recent studies of the diplomacy leading up to the World War, however, 
the author has made a real contribution to our knowledge of the first 
year of the earlier crisis. He has based his work on manuscript material 
recently made available to scholars by the Haus- , Hof-, and Staatsarchiv 
at Vienna, the better known correspondence of the Public Record Office, 
the various series of published diplomatic documents, and the mass of 
pertinent biographies and merfioirs. From these sources he has produced a 
more skilfully organized, better written, and more detailed account of 
the first year of the crisis than has yet appeared, so far as the reviewer 
knows, in any language. The author tells, as he must, a story of failure. 
The local Turkish officials, the ministers of the Sultan, the consuls of 
the six Great Powers, and lastly the representatives of five of these Powers 
failed to prevent the spread of the revolt in Herzegovina to the surround- 
ing states and provinces. The author, however, shows better than any- 
one else who has written upon the subject the confusing and complicated 
interplay of conditions, events, personalities, and diplomatic measures. 
He presumably plans to fimish the story in later volumes.—C. P. Hiasy. 


Sustained interest in the subject of immigration—especially its racial 
aspects—is indicated by the appearance of Rodman W. Paul’s The 
Abrogation of the Gentlemen’s Agreement (Harvard Phi Beta Kappa So- 
ciety, pp. xiii, 117), prize essay for 1936. In this small attractively bound 
monograph, the author presents a succinct, highly interesting, and valu- 
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able ‘‘thumb-nail”’ study of the legislative background of the “ineligible 
to citizenship” excluding clause in the Immigration Act of 1924, with 
particular reference to the Japanese. He traces the origin and operation 
of the famous so-called ‘“Gentlemen’s Agreement” of 1907-08 between 
Theodore Roosevelt and Japan, regulating the issuance by the Japanese 
government of passports to the continental United States for Japanese 
non-laborers and certain classes of laborers, and discufses the reaction of 
various leaders in Congress to the celebrated “grave consequences” 
phrase in Ambassador Hanihara’s protest to Secretary Hughes. A brief, 
helpful bibliography appears; and acknowledgment is made of informa- 
tion and other assistance on the diplomatic aspects of the problem given 
by officials of the Department of State and of the Consulate-General of 
Japan at New York City.—Hunry B. HAZARD. 


The British Year Book of International Law, 1986 (Oxford University 
Press, pp. 260) maintains the high standards established in the past six- 
teen years. A fact important for the political scientist is that this publica- 
tion deals with matters not confined to international law in the narrow 
legalistic sense. The feature articles are noteworthy because of their em- 
phasis upon problems of pressing importance, which are approached in a 
spirit of statesmanship rather than of a practicing attorney. This is not 
to imply that the journal lacks material valuable for him who seeks posi- 
tive law. Summaries of cases before international tribunals and decisions 
of English courts are presented, and a comprehensive review of books and 
periodical literature offers assistance to those engaged in research in a 
field in which important publications are scattered over the whole world. 
A bibliographical section, arranged topigally, cites articles in twenty 
periodicals. Persons interested in international government will find 
articles by three of the leading English authorities on international law, 
dealing with “The Covenant as the ‘Higher Law’,” “Sanctions Under the 
Covenant,” and “Collective Security.”—Cursney HILL. 


MISCELLANEOUS 


Two readable introductions to economic history appear in American 
Economic Development (Thomas Nelson and Sons, pp. 448), by A. M. 
Sakolski and Myron L. Hoch of the College of the City of New York, 
and An Economic History of the British Isles ÇF. S. Crofts and Company, | 
pp. 391), by Arthur Birnie of the University of Edinburgh. Following a 
brief introduction on “The Economic Interpretation of History,” Messrs. 
Sakolski and Hoch carry their story from the European background of 
American economic life to the problem of control of business in the pres- 
ent. Their treatment is intentionally topical rather {han periodic, with 
the idea of emphasizing significant economic events. The result is that, 
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in spite of a good chapter on “The Constitution and American Economic 
Life,” the book suffers from lack of integration of the economic with the 
political and social development of the country. The authors discuss 
territory, population, transportation, natural resources, agriculture, 
manufacturing, money and banking, labor, shipping, and concentration, 
in the order named. Mr. Birnie follows a chronological course, dividing 
his treatment int four periods ranging from pre-historic to modern 
times. Within each period, there is a somewhat topical treatment. Book 
II, on the period from the eleventh to the sixteenth century, covers 
feudalism and the manor, the decay of villeinage, commerce and towns, 
industry and craft gilds, economic opinion of the Middle Ages, money 
and public finance, state and economic regulation. Special chapters deal 
with Scotland, Wales, and Ireland. Some of these topics recur in the 
next two sections, but there are also chapters on the mercantile system, 
industrial revolution, agrarian revolution, rise and decline of free trade, 
laissez fatre, and socialism. Something of the social life and thought con- 
temporary with the economic development, including government ac- 
tivities, is woven into the economic story. Mr. Birnie briefly and clearly 
defines many of the unfamiliar terms which an American student will 
find in English economic history —Harvrey PINNEY. 


Old Wires and New Waves (D. Appleton-Century Co., pp. 548), by 
Alvin F, Harlow, is an interesting account of the development of teleg- 
raphy and telephony, by wire and radio, in the United States. The ap- 
proach is through the principal inventions in the respective fields, fol- 
lowed by a description of the activities of the important companies ex- 
ploiting these inventions. The descriptions are full for the early period of 
development, meagre for the succeeding years, and somewhat better for 
the recent past. This process weights the book heavily in favor of the 
telegraph as against telephony and broadcasting. Problems of regulation 
are largely ignored. The book offers little for persons interested in inter- 
nétional electrical communications or in electrical communications in 
foreign countries. The author has written in an entertaining style en- 
livened with anecdotes, and has produced a book which will be useful 
to persons who desire a sketch of the rise of the present American com- 
munication systems. It does not fill the need for a really adequate de- 
scription of the rise and present position of electrical communications in 
the United States; but that‘need cannot be filled within the compass of a 
single book of the modest proportions of that here considered.—IRvin 
STEWART. 


Electricity for Use or for Profit (Harper and Brothers, pp. x, 211), by 
Bernard Ostrolenk, is an effort to indicate the importance of cheap power 
in promoting a higher standard of living. To advance the cause of cheap 
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electricity, the author strongly champions the use of the federal “yard- 
stick.” If this policy fails, “public ownership remains as the only alterna- 
tive.” To prove this thesis, Mr. Ostrolenk has drawn heavily upon the 
well known documents of the Federal Trade Commission, studies of the 
Federal Power Commission, investigations of Congress and the New York 
legislature, and the reports of the New York State Power Authority. The 
volume would have more appeal for the student of government if the 
author had analyzed some of the arguments advanced by opponents of 
the “yard-stick” principle. The absence of references to the mass of anti- 
yard-stick literature definitely weakens the author’s position.—CHARLES 
C. ROHLFING. 


The Nationalizing of Business, 1878-1898 (Macmillan Co. pp. 313), by 
Ida M. Tarbell, is a carefully-planned, analytical study of an exceedingly 
important phase of the industrial history of the United States. Such sub- 
jects as the consolidation of national communications, the development 
of the use of electricity in industry, the formation of industrial trusts, 
and the organization of farmers and of labor in industry are treated in an 
interesting manner without the loss of factual details and without bias. 
The author has made careful and extensive use of a wide variety of 
sources, including her own work on the Standard Oil Company, and has, 
in her concluding chapter, Prene a critical analysis of these sources.— 
Dante B. CARROLL. 


A Handbook of Latin-American Studies (Harvard University Press, pp. 
xv, 250), edited by Dr. Lewis Hanke, assisted by sixteen “contributing 
editors,” is a new and important milestong in the development of Latin- 
American bibliography. Some 2,350 items of all sorts, published in 1935, 
many with a brief critical evaluation, are included. The fields covered are 
anthropology and archaeology, economics, geography, history, law, and 
literature; comparatively few items deal with government and politics. 
This attractive and serviceable volume is designed as the first of a series 
of annual bibliographies.—RussmLt H. FITZGIBBON. 


Under the editorship of G. Lloyd Wilson, Vol. 187 (September, 1936) 
of the Annals of the American Academy of Political and Social Science (pp. 
206) is devoted to the general subject of “Railroads and Government.” 
Seven out of a total of twenty-seven articles deal with railroad problems 
in the United States, besides six others treating of various phases of the 
issue of government ownership and operation. In a further-group will be 
found eight papers relating to railways in Great Britain, France, Canada, 
and Mexico. Major interest attaches, perhaps, to discussions of the 
Wheeler-Eastman government ownership plan by the editor, G. Lloyd 
Wilson, and Henry A. Palmer. 
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Predöhl. Zeitschrift f. die gesamte Staatswissenschaft. Vol. 97, no. 1. 1936. ‘ 
Church and State. The opium of the people. Peter Hutton. The cowardice of the 
Catholic church. Edwerd Quinn. Nine. Cent. Nov., Dec., 1936. -o 
. The national church and the “gathered” church. Alfred E. Garvie. 
Contemp. Rev. Dec., 19386. 
Communism. Communism and fascism. A. J. Penty. Am. Jour. of Soe. Sept., 
Oct., 1936. 
. Left wings over Europe. Geoffrey Stone. Am. Rev. Oct., 1936. f 
. Communism and the common man. Ruth Katherins Byrns. Catholic 
World. Nov., 1936. 
. Are we going communist? a debate. Everett D. Martin and Earl Browder. 
Forum. Nov., 1986. 
Consumer. Democracy’s third estate: the consumer, Robert 9. Lynd. Pol. Sei. 
Quar. Dec., 1936. 
Contemporary Politics. Poi Verfassungslehre. Heinrick Herrfahrdt. 
Archiv f. Rechts- und Sozialphiles. Oct., 1936. 
. The government of posterity. The collectivist movement in practice. 
Walter Lippmann. Atlantic. Nov., Dec., 1936. . 
CoBperatives. The codperatives. J. B. Matthews. Atlantic. Dec., 1936. 
Corporate State. La position présente du corporatisme. Maurice Ajam. Rov: Pol. 
et Parl. Oct. 10, 1936. Í 
Durkheim. Quelques remarques critiques sur la sociologie d’ Êmile Duin. 
Madeleine Apchié. Archives de Philos. du Droit et de Soziol. Jurid. Vol. 6, nos. 1-2. 
1936. 
Fascism. The five fascists. Roger Shaw. So. Atlan. Quar. Oct., 1936. . 
Hauriou. Die Theorie dewInstitution bei Maurice Hauriou. Victor Leontowtisch. 
Archiv f. Rechts- und Sozialphilos. May, 1936. f 
Hobbes, Hobbes et l’état totalitaire. René Capttant. Archives de Philos. du Droit 
_ et de Soziol. Jurid. Vol. 6, nos. 1-2. 1988. : 
Keynes. Mr. Keynes’ “general theory of employment, interest, and money.” 
A. P. Lerner. Int. Labour Rev. Oct., 1936. 
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Machiavelli. Über Niccolo Macchiavellés Wirken auf militärischen Gebiet. 
Hans Helfritz. Archiv f. Rechts- und Sozialphilos. Oot., 1936. 

Marx. The Marxian philosophy of history. Ross J. S. Hoffman. Am. Rev. Oct., 
19386. 

Monarchy. The relation between intellect and morality in rulers. Edward L. 
Thorndike. Am. Jour. of Soc. Nov., 1936. 

Nature of the State. Macht, Recht, Verfahren. Barna Horvath. Archiv f. Rechts- 
und Sozialphilos. Oct., 1936. 3 
. The state can do no wrong. Albert Jay Nock. Am. Mercury. Nov., 1936. 
. Deutsche Webrordnung und Verfassung bis zum Ende des Absolutis- 
mus. Ernst Huber. Zeitschrift f. die gesamte Staatswissenschaft. Vol. 97, no. 1. 
1936. 

Popular Front. The popular front. Hugh Dalion. A British people’s front: why 
and how. G. D. H. Cole. Working class unity and a popular front. A Soctalist, Pol. 
Quar. Oct.-Deo., 1986. 

Public Opinion. Putting public opinion to work. George Gallup. Scribner’s. Nov., 

1936. : 
F Planning. Design for country living. Paul W. Wager. Rural zoning in Wisconsin. 
. Mary C. Trackett. The planner faces a new job. C. J. Cabron. Nat. Mun. Rev. Oct., 








“ 1936. 


. Distinctive features of planning procedure of the Clackamus county 
planning board. L. C. Stoll and V. B. Stanbery. Commonwealth Rev. May-July, 
19368. I 





. Social planning through education. Francis J. Brown. Am. Soc. Rev. 





Dec., 1936. 
Pross. A few kind words on the press. -Hilaire Belloc. Nine. Cent. Oct., 1936. 
Radicalism. Radical—American style. Gilbert Seldes. No. Am. Rev. ‘Autumn, 
1936. 
Social Change. The historical iei of social change. R. M. MacIver. Jour. 
Soc. Philos. Oct., 1936. 
. The unanticipated consequences of purpoaine social action. Robert K. 
Merton. Am. Soc. Rev. Dec., 1936. 
Social Credit. Credit experiments. M. A. Earle "Kelly. Nat. Rev. Nov., 1936. 
Social Sciences. Nature and tasks of the social sciences. Alesander Goldenweiser. 
Jour. Soc. Philos. Oct., 1936. 
` . The teaching of the social sciences. Symposium. Education. Nov., 1936. 
š . What has philosophy to contribute to the social sciences, and to eco- 
: nomics in particular? H. Bernadelli. Economica. Nov., 1936. 
. Social problems and the mores. Willard Waller. Am. Soc. Rev. Dec., 














: f 1986. . 
A Aa . Our economic blue laws. Richard D. Skinner. No. Am. Rev. Autumn, 





1936. 
Social Work. Social work as a profession—past and present. Philip A. Parsons. 
Commonwealth Rev. Nov., 1936. 
_ Sovereignty. Souveraineté dela morale. M. N. Sotto Pintor. L'Egypte Contemp. 
May, 1986. 
Unemployment. An analysis of unemployment. Wiliam Beveridge. Economica. 
Nov., 1936. 
. La crise du chômage en Egypte et ailleurs; ses causes et- ses omados. 
A. L. Emary. L'Egypte Contemp. May, 1936. 
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GOVERNMENT PUBLICATIONS 
MILES O. PRICE 
Law Library, Columbia University 


AMERICAN 
UNITED STATE6 © 


Civil Service Commission 


Official register of the United States, 1936, containing a list of persons occupying 
administrative and supervisory positions in legislative, executive, and judicial 
branches of government, including District of Columbia. Washington: Govt. 
Ptg. Off., 1936. 241 p. 


Congress - 
House of Representatives. Select committes to investigate old age pension plans. Old 
age pension plans and organizations, hearings, 74th Congress, 2d session, pur- 
susant to H. Res. 448... pt. 6. Washington: Govt. Ptg. Of., 1986. 


Labor Department 


Consumers’ project. Bills and laws affecting consumers, selected from the work of 
the seventy-fourth Congress. Washington, 1936. 74 p., processed. 

Immigration and naturalization service. Federal textbook on citizenship training: 
pt. 1., pt..3. Washington: Govt. Ptg. Of., 1936. 187, 288 p. (revised- editions). 
Labor standards division. Digest of state and federal labor legislation, enacted 
Sept. 15, 1935-Sept. 15, 1936. Washington: Govt. Ptg. Ofi., 1636. 33 p. 

Labor statistics bureau. International association of governmental labor officials. 
Labor laws and their administration, proceedings of 21st convention. ... Ashe- 
ville, N. C., October, 1935. Washington: Govt. Ptg. Off., 1936. 196 p. 


Library of Congress 


Legislative reference service. Provisions of federal law held unconstitutional by 
the Supreme Court of the Unitgd States. Washington: Govt. Ptg. Off., 1936. 148 p. 
This pamphlet will be hailed with relief by reference librarians who have been 
subjected to questioning on this subject, since, for the first time, it gathers to- 
gether all decisions by the Supreme Court holding federal legislation unconstitu- 
tional, and also presants the information regarding these cases from many points 
of view—how many acts held unconstitutional, the form of procedure, subject- 
matter of cases, separability clauses, dissenting opinions, data on justices par- 
ticipating in the cases, analytical table of cases, what is a case or controversy 
properly before the sourt, etc. 


National Emergency Council 
Digest of purposes of current federal agencies. Revised August 15, 1936. Washing- 
ton: Govt. Ptg. Off., 1936. 88 p. 

National Labor Relations Board 
Division of economic research. Governmental protection of labcr’s right to organ- 
ize. Summary of evidence introduced at a hearing before the National Labor Re- 
lations Board bearing upon the factual basis of the National Labor Relations 


Act and the reasonableness of the regulations embodied therein. Bulletin: No. 1. 
Washington: Govt. Ptg. Off., 1936. 174 p. 
al 
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Social Security Board 


Analysis of state unemployment compensation laws, November 15, 1936. Wash- 
ington: Govt. Ptg. Off., 1936. v.p., processed. 

Draft bills for state unemployment compensation of pooled fund and 
employer reserve account types. Washington: Govt. Ptg. Off., 1936. 150 p. 


State Department 


Our foreign relations and our foreign policy, address by Cordell Hull, Secretary 
of State, before Good Neighbor League, New York City. ... Washington: Govt. 
Ptg. Off., 1936. 12 p. 
Papers relating to foreign relations of United States, 1921.... Washington: 
Govt, Ptg. Off., 1936. 2 v. 

Tariff Commission 
The trade agreement with Canada. Report no. 111, second series. Washington: 
Govt. Ptg. Of., 1936. 135 p. 
Concessions granted by the United States in the trade agreement with Canada. 
Digests of trade data respecting the products affected by the concessions. Wash- 
ington, 1936. 639 p. processed. (This is the much attacked reciprocal trade agree- 
ment with Canada.) 


STATE AND TERRITORIAL 


CALIFORNIA 
University of California, Berkeley. Bureau of public administration. Preparation 
of public reports and documents: A bibliography. Compiled by Dorothy Camp- 
bell Culver. Berkeley, 1936. 13 p. mim. 


GHORGIA 


University of Georgia, Athens. Proceedings of the Institute of public affairs, 10th 
annual session, 1935-36. University of Georgia, Athens, 1936. 190 p. 


ILLINOIS S 


Universitiy of IUinois, Urbana. National taxation of state instrumentalities, by 
Alden L. Powell, Urbana, 1936. 166 p. (Illinois studies in the social sciences, v. 
20, no. 4.) - 


KANSAS : 
Legislative council. This council issues, at rather frequent intervals, reports in 
mimeographed form for the use of legislators, such as lists of material on legisla- 
tive problems, memoranda on questions that may arise in connection with the 
Kansas constitution and Title I of the federal social security act, status of state 
laws on social security, suggested unemployment compensation legislation, etc. 


MISSISSIPPI 


e 
Taz commission. The internal debt structure of the counties of Mississippi, exclu- 
sive of municipalities, as of July 31, 1935. Jackson, September, 1936. 189 p. 


NEW JERSEY 


State planning board. Proceedings of the state-wide planning conference held at 
New Brunswick, N. J., March 18, 1936. Trenton, 1936. 156 p. 
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NEW YORK a eF 
Law revision commission. Second annual report. Albany, 1936, 1128 p. 
This is not the usual annual report, but is a compilation of studies made during 
the year on recommended legislation, containing the background material of the 
existing law, etc. The work is so well done that much of it is already being used 
as collateral reading in law schools. i 


NEW YORK CITY be 


City of New York, Board of statutory consolidation. Preliminary report to the 
municipal assembly of the City of New York. New York, 1986. 117 p. 

Perhaps the most interesting feature of this preliminary report is the detailed 
description of the minute methodology employed in studying the existing law, 
its history, and presenz status; and in setting up the problems ag they touch the 
various departments of the city government. 


OHIO 


Government survey. Ohio government survey directed by Colonel C. O. Sherrill. 
Columbus, 1936. 302 p. 


re 


_ PENNSYLVANIA 

. “Legislative reference bureau. A compilation of the laws relating to state taxation, 
revenue, and fiscal affairs, annotated. Compiled by Burt R. Glidden... and 
William C. Fry. Harrisburg, 1936. 518 p. 


a. FOREIGN AND INTERNATIONAL 

ARGENTINE REPUBLIO 
Ministère des affaires étrangères. Pacte de non-agression et de conciliation Ar- 
gentin (conclu le 10 Octobre 1933). Recueil de documents. Buenos Aires, 1936. 
385 p. 

JAPAN 
Foreign department. Dai Nippon gaiko bunsho. v. 1, 1867-68. Tokyo, 1936. (A’ 
collection of the diplomatic papers of Japan since the Meiji restoration. Text in 
Japanese. About six volumes will appear annually.) 

KENYA COLONY AND PROTECTORATE : 
Conference of governors of British Kast African territories. For the hast three vears, 
this Conference has been issuing short reports dealing with the codrdination of 
various government activities, the latest being on the codrdination of general 
medical research in East African territories. Nairobi, 1936. 97 p. - 

MEXICO f l 
Ministry of foreign relations. The Mexican government in the presence of social 
and economic problems. The President’s message to Congress. Mexico City, 
1936. 69 p. 

POLAND : 
. „Ministra spraw zagranicznych. Zbiór traktatów Rzeczypospolitej Polskiej. 1936 
H. Warsaw, 1936. 38 P. (The Polish treaty ne) 


ae “RUSSIA 


Gosudarstvennata planovata komtssta. Narodnokhosiastvennyi plan na 1936 god. 
` Chetvertyi god vtoroi piatiletki. Moscow, 1936. 647 p. (The state of the govern- 
ment plan in 1936.) 
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ve 


LEAGUE OF NATIONS. i ~. 


Documents relating to the question of the application of the Saole of the 
covenant. (League of Nations, Official Journal, special supplement no. 154). 
Geneva, 1936. 97 p. 
Conference for the reduction and limiiation of armaments. Records. Series D, 
volume 3: Minutes of the air commission, February 27th-June 24th, 1932. 
Geneva, 1936. 316 p. 

Series D, volume 5: Minutes of the political Soiimiestou, February 27th, 
1932~March 10th, 1933. Geneva, 1936. 62 p. 
Inter-governmental conference for the conclusion of an international convention con- 
cerning the use of broadcasting in the cause of peace. Final act. Geneva, 1936. 12 p. 
International studies conference, 7th, Paris, 1984. Collective security. A record of 
the seventh and eighth international studies conferences, Paris, 1934—London, 
1935, edited by Maurice Bourquin. Paris, International Institute of Intellectual 
Codperation, 1936. 514 p. 


UNION INTERNATIONALE POUR LA PROTECTION DES ORUVEES LITTÉRAIRES HT ARTIS- 
TIQUES., l 


Sa fondation et son développement. Berne, Bureau de l'Union, 1936. 114 p. 
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KELSEN’S THEORY OF LAW* 


HENRY JANZEN 
Hamilton College 


Professor Hans Kelsen is the leading exponent. of the “pure” 
theory of law, which is attracting a great deal of attention abroad! 
but as yet has received scant notice in the United States. His 
theory marks the culmination of the tendency toward a strictly 
legal theory, represented in the writings of K. F. von Gerber, Paul 
Laband, and Georg Jellinek. This movement aims to eliminate all 
purely metaphysical postulates—such as the natural law con- 
cepts—from legal theory, as well as to free it from the political tint 
which it so often manifests. It also endeavors to separate the va- 
lidity of law from dependence on any personal authority. 

This attempt to “depersonalize” law is the last stage of a de- 
velopment that began with the passing of absolutism. At that time, 
ideas of a “general will” and of popular sovereignty—attended by 
a demand for “a government of laws and not of men” and by the 
introduction of the principle of separation of powers—made their 
appearance, only to be supplanted, more recently, by the concept 
of the Rechtsstaat. The latter concept really grew out of the theory 
of the “general will” owing to attempts to make that will conceiv- 
able as an objective norm, the transition stage being marked by 
Hegel’s exploitation of the idéa of the “general will” but without 
its democratic implications. Subsequently, the conception of the 
“general will’ itself progressively lost ground and the concept of the, 

* The attention of readers is called to Professor Kelsen’s paper, “Centralisation 
and Decentralization,” appearing ina volume entitldd Authority and the Individual, 
published recently by the Harvard University Press. This Harvard Tercentenary 
paper, which it was at one time planned to present in this Revinw, having thus been 
made easily accessible, it has been deemed best to present here Professor Janzen’s 
analysis of Kelsen’s legal thought instead. Man. ed. 

1 See bibliography compiled by R. A. Metall and appended to Kelsen’ s Reine 


Rechtslehre; Einleitung in die rechtswissenschafiliche Problematik (Leipzig and 
Vienna, 1934). 
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Rechtsstaat finally was freed from the appendage it had inherited 
from the past. During the last half of the nineteenth century, the 
concept reached a stage in its evolution at which it reflected the 
belief that obedience is owed to an objective jurisdiction and that 
in obeying law one is obeying law only and not a personal ruler.? 

The legal thegry based on this conception of law encountered 
difficulties in attempting to reconcile it with sovereignty. Being un- 
able to conceive law except as an expression of a sovereign will, the 
Kompetenz-Kompetenz and auto-limitation schools* endowed the 
personified state with a will. If the exponents of these theories had 
been consistent, they would have conceived this will as an ideal 
objectivity or would have discarded it altogether. 

But only the contemporary school of legal purists, with which 
Kelsen is so prominently associated, has gone as far as that. The 
members of the schools mentioned in the preceding paragraph 
make an attempt to explain the source of legal obligation in legal 

‘terms, alleging that the personified state and its will are purely 
formal legal concepts. But an examination of their writings makes 
it obvious that they confuse these concepts with the “substantive” 
state and its concrete functions, and that the will of the state to 
them is more than a metaphorical expression for the imperative 
nature of norms.‘ This inconsistency (namely, the confusion of for- 
mal concepts with the concrete functions of the substantive state | 
and the conclusions made possible by this alternation) cannot pos- 
sibly be an inadvertency, fpr these theorists must be presumed to 


2 For a discussion of this development, see H. Heller, Die Souveränität; Bin 
Beitrag zur Theorie des Staats- und Volkerrechis (Berlin and Leipzig, 1927), pp. 18-20. 

3 The beat known exponent of these theories is Georg Jellinek. In the United 
States, the most prominent representative of the Kompetenz-Kompetenz school is 
Professor W. W. Willoughby, who has presented to the English-speaking world 
what he calls the “‘juristio conception of the state.” 

‘See particularly G. Jellinek, Allgemeine Siaatslehre (Brd ed., Berlin, 1914), 
pp. 170ff., 465-469; Die rechtliche Natur der Staatenverirdge (Vienna, 1880), pp. 38- 
41; Das System der subjectiven öffentlichen Rechte (Tubingen, 1905), pp. 2, 17, 125; 
Die Lehre von den Staatenverbindungen (Berlin, 1882), pp. 34, 54-55; W. W. Wil- 
loughby, Fundamental Concept, of Public Law (New York, 1924), pp. 30-50, 71-79, 
118-120. 

For criticism of these theories, see H. Kelsen, Allgemeine Staatslehre (Berlin, 
1925), pp. 7-15; Das Problem der Souveränität und die Theorie dea Volkerrechta 
(TObingen, 1920), pp. 8-30, 43, 184; L. Nelson, Die Rechtswissenschaft ohne Recht 
(Leipzig, 1917); A. Verdross, Die Einheit des rechilichen Welibildes auf Grundlage 
der Volkerrechisverfassung (Tubingen, 1923), pp. 1-2, 33, 37-38. See also below, 
pp. 211-212. 
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possess a knowledge of elementary logic. The explanation. should 
be sought in their nationalistic predisposition. 

Kelsen not only tries to free legal theory from this political tint, 
but he also avoids the methodological error of viewing the state 
interchangeably from two points of reference. That is why his 
theory attains inner consistency. He conceives the st&te as a system 
of legal norms and affirms a rule of law without the intervention of 
metajuristic factors. That is to say, he is not concerned with the 
extrinsic (i.e., non-legal) sources and sanctions of law. These socio- 
political factors, he points out, belong in the realm of a science of 
causality and are not relevant to a normative discipline which 
must deal with norms exclusively. In the Kantian manner, he insists 
on drawing a line between Sein and Sollen; and, viewing law as an 
objective norm (ein Sollen), he carefully disassociates it from its 
‘empirical sources and sanctions.® 

A normative science, according to Kelsen, does not regard law as 
an imperative because it is a command (an empirical expression of 
a will), but because law ought to be obeyed. To this “oughtness’’ 
(Sollen) Kelsen does not ascribe the absolute value that attaches to 
morality. A legal norm, he says, is not a categorical imperative but 
a hypothetical judgment denoting a specific relationship between 
a determined fact and a determined consequence. To take criminal 
law, for example, the connection between delict and punishment is 
not a natural cause-and-effect relationship but a relationship in the 
normative sense. It means simply that in the case of non-compli- 
ance a coercive act will follow. Thus ‘‘oughtness” as the category of 
law has only one specific meaning, namely, that the fact which 
determines the legal consequence and the legal consequence at- 
tached to it are brought together in a legal norm. This relationship 
is of a purely formal nature and is adaptable to any empirical legal 
material, or, in other words, “‘oughtness’”’ is a relative a priori 
category which enables one to grasp the empirical legal material. 
But it is not the distinctive characteristic of law, it is only the most 
general concept (Oberbegriff). Kelsen, who continues in the positivist 

5 Allgemeine Staatslehre, pp. vii—viii, 6-7; Reine Rechtslehre, pp. 2—4. See also 
J. W. Jones, “The ‘Pure’ Theory of International Law,” British Yearbook of Inter- 
national Law (1935), p. 19. Mr. Jones says: “The pure theory of law does not assert 
that law is free from elements of psychological, sociological, and, above all, political 
importance. What it attempts is to put a purely legal construction upon some of the 


terms which are fundamental in modern legal science—positive law, the sources of 
law, the sovereign state.” 
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tradition, sees the distinctive quality of law in its being a coercive 
order with án external sanction (i.e., a sanction which does not 
spring from the subject’s inner consciousness).® 

Kelsen’s resolve to maintain the normative character of law is 
manifest in his differentiation of the act to which a norm attaches 
a legal consequence and the norm proper. When a “natural” act is 
designated as a legal process, that, Kelsen says, means nothing 
more or less than that the validity of a norm is asserted, the content 
of which is definitely related to the actual occurrence. The con- 
stitution of a state is “produced” by the empirical volitional act of 
the constituent authority, but derives its validity from a precon- 
ceived legal norm. That is to say, by juristic hypothesis, the con- 
stituent authority is derived from a legal principle or norm. A 
statute is enacted by a legislature, but it derives its validity from 
the constitution. In the same manner, the exercise of a judge’s will 
who renders a decision derives its validity from a statute. Thus, 
whether or not a norm is valid depends on whether or not its maker 
has jurisdiction. For example, the legislature is competent to enact 
certain statutes when it is given the necessary jurisdiction by the 
constitution; and custom becomes law when the constitution makes 
provision for such a transmutation. The mere historical fact of 
issuing a statute is not proof of the competence of the legislative 
organ and does not make law, nor does custom become law without 
a legal norm to that effect.” 

In separating the normative sphere from that of actual occur- 
rences, Kelsen does not overlook the fact that legal norms refer to 
human actions which occur at a certain time and in a certain place. 
He points out that the content of the norms which the legal theorist 
supposes to be valid must correspond in a certain measure to actual 
human behavior. In other words, only those legal norms are sup-' 
posed to be valid which manifest their effectiveness in a certain 
minimum of corresponding human actions. However, the norma- 
tive sphere and that of actual occurrences must not coincide; to 
regard them as identical amounts to a negation of law, for laws, 
being rules of conduct, obviously have a meaning only if a dif- 
ference between the two spheres is possible. And, if the disparity 
is too great, law cannot be used as a criterion for the evaluation of 
human conduct. As a matter of fact, positivist legal theory pro- 


6 Reine Rechtslehre, pp. 20-38. 
1 Das Problem der Souveränität, pp. v—vi; Reine Rechislehre, pp. 2-9. 
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ceeds on the basis of the “principle of effectiveness,” i.e., it does 
not affirm the validity of norms which are ineffective.® 

Nevertheless, in his attempt to explain the imperative character 
of law in a strictly legal fashion, Kelsen distinguishes between 
effectiveness and validity. He says first of all that effectiveness is 
not the decisive factor for the validity of law. Furthermore, he 
insists that the discipline with which he deals is entitled to be an 
independent branch of study—distinct from theology, ethics, or - 
the science of politics—and maintains that for that reason, and in 
order to comply with the methods of formal logic, the obligatory 
nature of law must be derived from another legal norm, a norm 
that is original and self-sustaining and not derived from a “higher” 
though not specifically legal principle. As an independent disci- 
pline, it deals with its own specific material—namely, law—viewing 
it as an independent entity, i.e., one that stands on its own founda- 
tion and is not derived from another norm-system.° 

Although concerned only with positive law, Kelsen knows that 
he must derive its imperative nature from a norm that is beyond 
positive law. Since empirical volitional acts can become norms only 
if compliance with the dictates of the law-giver is enjoined by a 
norm, the positivist who refuses to view law as a mere instrument 
of force must presuppose a norm that is not laid down by a legis- 
lator. 

The introduction of this “initial hypothesis” (the preconceived 
basic norm) enables Kelsen to preserve the normative character of 
law. The question as to how empirical volitional acts or custom 
become law has caused many jurists to stray from the straight and 
narrow path of pure legal theory and to seek an answer in the fields 
of ethics, or group-psychology, or even the psychology of hyposta- 
tized legal persons. Kelsen avoids these digressions. To him the 
basic norm is only a thought-content, an assumption beyond which 
the jurist cannot go without leaving his universe of discourse. 

A. Verdross, criticizing this aspect of Kelsen’s theory, insists 


2 Allgemeine Staaislehre, p. 18. This should satisfy the most exacting of the posi” 
tivists, and yet, Mr. Stern questions Kelsen’s success as a positivist. See C. W. 
Stern, ‘“Kelsen’s Theory of Internationa] Law,” in this Review, Vol. 30, pp. 736- 
TAL. 

? Das Problem der Souveränität, pp. 88-89; Reine Rechtslehre, pp. 1~2; Allgemeine 
Staatslehre, pp. 103-106. For a similar view, see Ansilotti, Corso di diritto internazion~ 
ale, p. 40, quoted by A. Verdross, Die Verfassung der Volkerrechtsgemsinschaft 
(Vienna and Berlin, 1926), p. 31. 
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that the initial hypothesis amounts to a fiction unless it is used only 
as a starting point from which the jurist’s insight will lead him to 
the conclusion that the basic norm, to have any meaning, must be 
rooted in the realm of absolute values.'° But that area lies outside 
the precise sphere of Kelsen, the positivist and purist. As a purist, 
he is unable to explain the nature of this norm. Should he attempt 
such an explanation, it would amount to a definition of the basic 
norm in the light of a Weltanschauung. In that case, the Weltan- 
schauung would be the standard by which norms would be tested 
as to their legality, and, instead of having a theory of law, we 
would have a theory of what law in the theorist’s opinion should be. 
If it were possible to discern immutable absolute universal princi- 
ples of justice, an attempt to explain law with reference to them by 
an omniscient legal philosopher would not be objectionable. But 
the attempt to develop a general theory of law by men with limited 
vision and in the light of a Weltanschauung shaped by conditions 
peculiar to a certain locality and to a certain time amounts to an 
explanation of an institutionalized form in terms of the socio- 
political forces which form its temporary and localized content. 
Such a theory is likely to be a rationalization of the status quo, and, 
if widely accepted, would tend to make law inflexible in that it 
would retard the adaptation of its content to changing social needs. 
Or, if the legal theorist is dissatisfied with the existing order of 
things, and defines law in the light of his point of view, intending 
by that means to direct social and political development toward an 
end considered desirable by him, no amount of referring to al- 
legedly objective values on his part can change the fact that his 
theory, instead of being an objective explanation of law, is the 
instrument of a subjective ideology. Thus we see that in either case 
legal theory is a mere hand-maiden of politics. 

Legal theory of that variety conflicts with Kelsen’s conception 
of the sovereignty of law. For as a means to an end—be it a politi- 
cal, moral, or any other end—law would be a mere subordinate 
part of a higher order." As we have seen, Kelsen insists that a 
legal theorist is entitled to view law as an independent entity that 
serves none but its own inherent purpose. And he uses the term 
sovereignty merely as & symbol of the independence and separate- 
ness of law from religion, morals, and politics. The concept of 


10 Die Verfassung der Volkerrechisgemetnschaft, pp. 2-3, 21-23, 32, 35. 
u Das Problem der Souverdniidt, pp. 88-86; Reine Rechislehre, pp. 1-2. 
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sovereignty is therefore of a purely formal nature. In existential 
reality, Kelsen says, no source of power or motivating cause can be 
found which is original and entirely self-sustaining (i.e., one that 
has no causal connection with another source). Even the most 
powerful state suffers diverse limitations in its cultural, economic, 
and political life, to say nothing about legal restraints. Sovereignty 
is therefore not a sociological phenomenon that can be empirically 
ascertained.? 

That a will cannot be sovereign is self-evident to Kelsen. He 
steers clear of the anthropomorphism in which legal theory has 
been entangled since the passing of absolutism. Most people seem 
to be unable to visualize law without a subjective psychical bearer; 
that is why many legal theorists have attributed characteristics to 
the personified state which are commonly associated only with real 
persons. These characteristics, in turn, have made the state con- 
ceivable as the bearer of sovereignty. 

One of the attributes with which the state has been endowed is 
a will which is alleged to be the source of all law. The idea that the 
state has a will is the result of a superficial and faulty analysis of 
certain phenomena. It is based on the illusion that the interplay 
of wills which occurs in existential reality and which generates law 
results in the creation of a psychical unit. To make this unit (i.e., 
the state) more plausible as the psychical bearer of law, it is per- 
sonified and invested with a will. The psychic interplay itself, how- 
ever, does not even offer an adequate explanation of the social 
unity of the members of the state. There are interests and, there- 
fore, wills which tend to separate as well as those which have a 
centripetal effect. What is more, such interplay occurs only when 
people live in association. The basis of association, or the factor 
that unifies individuals and diverse interest groups, is a system of 
norms—the state. It cements the group together in that it com- 
pounds the conduct of the multitude of individuals inasmuch as it 
imposes duties on them. As a system of norms regulating conduct, 
the state is a super-individual entity, to be sure, but only in the 
normative sense, not in the realm of physical or psychical reality. 
When there is a concurrence of several wills, an actual coalescence 
is present only in the act of thinking about it. That is to say, this 
concurrence does not really produce a transcendental super- 
individual entity with a will, or even a will alone, that is distinct 

18 Das Problem der Souveränität, pp. 7, 9; Algemeine Staaislehre, pp. 102~103. 
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from the individual wills which are synthesized, so to speak. In 
other words, that synthesis of wills which is the essence of the con- 
cept of every social structure, as well as that of the state, is merely 
a thought-content.” 

Kelsen points out that in the eyes of the jurist a ‘‘person” is a 
personified norni-system; in other words, it is a collective name for 
the ensemble of legal rights and duties which are attributed to a 
real person or group of persons. The personified state, therefore, is 
nothing but a symbol of the unity of norms which give certain 
rights and duties to the organs of the state. And a person is subject 
to the will of another only in so far as the subordination is com- 
manded by a norm. Those in authority are commissioned by a 
norm; and their will is the “will of the state” only because they are 
commissioned by a norm to express a will which passes for the will 
of the state. That is to say, one is subject to authority in the sense 
of being subordinated to a norm. The legal norm, therefore, is the 
real ruler, and the state ts identical with law, i.e., it 1s the legal system. 
Legal theory is concerned with the government—which is a part 
of the substantive state—only in so far as power delegated by law 
is not power in the real sense but competence, and is therefore a 
part of the legal system. 

Criticizing those who distinguish between the internal and the 
external aspects of sovereignty, Kelsen says that the state is not 
independent externally because it is superior to other legal entities 
within its borders. The st&te is independent only in the sense that 
it is codrdinated to other states. Such codrdination obviously im- 
plies a superimposed authority which allots to the states their 
respective spheres of jurisdiction. Therefore, if the word sover- 
eignty is at all useable, it is applicable only to the state’s conduct 
of its internal affairs. “When viewed from within, the sovereignty 
of the state becomes simply the quality ascribed to municipal law 

.of being the last, highest, underived system, as contrasted with 
subordinate systems deriving their validity from it, and the ex- 
pression sovereign state is seen to be a mere pleonasm.’” Since 
- sovereignty is synonymous with supremacy, and supremacy is & 

3 See H. Kelsen, Allgemeine Staatslehre, pp. 7-15; L. T. Hobhouse, The Mata- 
physical Theory of the State (New York and London, 1918), -p. 66; N. J. Spykman, 
The Social Theory of Georg Simmel (Chicago, 1925), pp. 51-54. 

u Das Problem der Souverdniidi, pp. 8-14, 16-18, 20; Allgemeine Staaislehre, pp. 


106-107. - 
18 See below, p. 223. x J. W. Jones, op. cit., p. 9. 


KELSEN’S THEORY OF LAW 213 


superlative, the state is not really sovereign even internally, al- 
though it is superior to the legal entities which it encompasses." 

Having defined the state in terms of law, Kelsen considers the 
problem of the relationship between municipal and international 
law. He says that the relationship between two norm-systems may 
either be one of subordination or one of codrdinatjon. In the case 
of the former, the lower order finds the source of its validity—the 
relatively basic norm for itself—in the superimposed order. In the 
latter case, there must be, in addition to the codrdinated systems, 
a higher order; for the codrdination of two legal systems amounts 
to a delimitation of their respective jurisdictions, and that simply 
means that the content of the lower norms is determined by the 
higher norms. The relationship between the higher norms and the 
lower norms may be either direct or indirect. That is to say, the 
higher norms may either determine the procedure by which the 
lower norms are to be enacted or else may delegate to certain 
authorities the competence to issue norms which are to be valid in 
a certain sphere. In both cases the relationship of the higher order 
to the lower is that of a whole to its parts. And, if the two systems 
of norms which we designate respectively as international law and 
municipal law are law, the relationship between them must be one 
of those described here.1* A dualistic construction of law, i.e., one 
that is based on the assumption that international law and munici- 
pal law are two systems, distinct as to source and content, is 
methodologically impossible. Kelsen admjts that, in the final analy- 
sis, the difference between municipal and international law lies in 
a difference of “sources,” i.e., sources in the sense of social facts. 
But he also points out that such sources lie outside the scope of 
legal theory, since a normative discipline concerns itself only with 
the sources of the imperative nature of law, namely, the basic 
norms. 

The best known exponent of dualism is H. Triepel.!® According 
to Triepel, municipal law is the product of the will of the state and 
international law is created by the merging (Vereinbarung) of the 
wills of the individual states. The expressfon of this common will 
of the nations constitutes a law which is binding and which is not 
subject to change by unilateral action. Triepel readily admits his 

17 Das Problem der Souveränität, pp. 38-40; Allgemeine Staatslehre, pp. 106-107. 


18 Reine Rechtslehre, pp. 136-137. 
19 Volkerrechit und Landesrecht (Leipzig, 1899). 
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inability to explain the source of the obligatory nature of this law, 
pointing out that this difficulty is the common lot of all who try to 
explain the source of obligation in jurisprudence. Granting that 
this can be done only on the basis of an “Initial hypothesis,” such 
an explanation is to be preferred to Triepel’s explanation or, to be 
exact, omission ,thereof.?® Triepel’s construction gives law a psy- 
chological basis, whereas that offered by the pure theory preserves 
the normative character of law. Supposing a coalescence of the 
wills of several states does take place, it still remains to be shown 
how an expression of this common will can be transmuted into a 
legal norm without presupposing a norm that attaches legal con- 
sequences to the factual meeting of wills. This Triepel does not 
explain. Therefore, to be subject to one of Triepel’s laws means 
nothing more than being confronted by an empirical will. As Mr. 
J. W. Jones aptly observes, 

The theory which founds the basis of the validity of international law 
on an aggregate or union of the wills of states had never been able to ex- 
plain how the empirical description of the origin of the content of rules 
can provide a legal basis for their obligatory force. States enter into agree- 
ments, but the analysis of this fact in terms of psychology leaves un- 
solved the problem why treaties are binding even after the will to be 
bound has disappeared.” 

Even if one were to deduce that “the will of the international 
community” is the source of the imperative nature of international 
law from “the reason of the thing,” as Mr. Lauterpacht suggests, 
one would encounter the game difficulties that the social contract 
philosophers had to face in connection with their doctrine of the 
“general will,” difficulties that they tried to evade by introducing 
the far-fetched doctrine of “tacit consent.” Therefore, the intro- 
duction of the “initial hypothesis” by the Austrian school as a 
solution of the problem of legal obligation seems to be quite an 
improvement as compared with Triepel’s evasion of the question.” 

Because Triepel conceives international and municipal law as 
binding norms and not as mere conglomerates of socio-political 
facts, he cannot take the disparity of the two systems as his point 
of departure and constrve their contemporaneous validity without 
violating the rule of identity. The monistic construction is required 
as a matter of methodological consistency.” Kelsen argues that if 

20 For a different view, see H. Lauterpacht, The Function of Law in the Interna- 
tional Community (London, 1983), p. 416. 

1 Op. ci., pp. 18-19. z Op. cit., p. 421. 
* In view of the contribution of the Austrian school in the field of methodology 
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the dualists were right in their contention that the two systems are 
separate and distinct, it would be impossible for them to view the 
state and international law as well as two or more states as con- 
temporaneously valid systems of norms. The dualist must be 
satisfied with viewing his own state as the only valid system of 
norms and must look upon all other states and international law 
as phenomena in existential reality, not in the normative sphere. 
He must exclude them from his universe of discourse for the same 
‘reason that he must exclude ethics, for example. At any rate, he 
cannot designate them as systems of legal norms.” 

Since it seems unreasonable to deny a normative character to 
international law as well as to the other state systems, some dual- 
ists, according to Kelsen, resort to a fiction in order to establish 
the legality of the aggregates of norms which are outside of their 
own state system. They derive their legal nature from the ‘“‘recogni- 
tion” which is accorded them by their own state. That means, of 
course, that international law and the other legal orders become the 
“external” law of the state which extends the recognition; in other 
words, they become the norms by which the state unilaterally 
regulates its relations with other states. Thus, in spite of the 
dualistic orientation of the exponents of the “recognition” theory, 
the tendency inherent in juristic cognition inadvertently comes to 
the fore. Namely, the legal order of the world becomes a unitary 
system on the basis of the law of the recognizing state. However, 
whether the dualist admits it or not, ‘his doctrine implies the 
primacy of the state and thus amounts to a denial of international 
law, one of the functions of which is the codrdination of states.” 

Referring to the affirmation of the current theory that inter- 
national law regulates the conduct of states,** whereas municipal 


alone, the statement of Lauterpacht, that ‘little, if anything, has been added to it 
[ie., Triepel’s theory] by recent jurists,” seems unwarranted. Ibid., p. 416. 

2 Das Problem der Souverdnitdt, pp. 94-98, 105-107, 121, 123; Reine Rechtslehre, 
pp. 136-139. 

% Reine Rechislehre, pp. 189-148. 

38 The assertion that only states as such can be subjecta of international legal 
rights and obligations is another corollary of the personification of the state. In 
the days when the overlordship of the personal ruler over his domain was regarded 
as a property right (see for example Hugo Grotius, De jure belli ac pacis, tr. by 
F. W. Kelsey, Oxford, 1925, pp. 1138-119, 187), it was quite proper to regard him 
as a possessor of international legal rights and duties. However, the attempt to 
present the personified state as the heir of the personal ruler to these rights and 
duties amounts to an attribution of rights and obligations to an abstraction. 
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law regulates relations among individuals and between individuals 
and the superimposed state, Kelsen points out that this alleged 
distinctive function of international law and the implied dualism 
cannot be explained regardless of whether the theorist postulates 
the primacy of municipal law or the primacy of international law. 
Supposing, for fhe sake of argument, that the state “recognizes” 
the norms of international law as a limitation on its competence. 
From the standpoint of the jurist, that means—as was pointed out 
in the preceding paragraph—that the state incorporates inter- 
national law in its own legal system, or, in other words, that inter- 
national law becomes the external law of the state. In that case, the 
law of nations cannot limit the state in any other way than the 
state’s own legal system—of which it has become a part—limits 
the “state.” But the state can limit itself only by prescribing cer- 
tain lines of conduct to the men whose conduct, by legal fiction, is 
considered to be the conduct of the state. It follows that inter- 
national law really regulates the conduct of men who are agents of 
the state and not that of the state itself. In other words, to say that 
international law imposes obligations and confers authorizations on 
states simply means that individuals are on the receiving end of 
the relationship. The situation is analogous to the relationship 
between municipal law and a subordinate juristic person—a cor- 
poration, for example. In both cases, the higher law determines 
what is to be done and what is not to be done, but the individuals 
who are to act or to abstain from action are determined by the 
subordinate legal person, the state and the corporation, respec- 
tively. The relationship between individuals and international law 
is therefore not direct or immediate, with the exception of such 
laws as the rules of blockade and guerilla warfare which in some of 
their aspects apply to men who are not agents of the state in the 
usual sense but private citizens.?’ 


27 Das Problem der Souveränität, pp. 126-127, 130-133, 139, 162-166; Reine 
Rechislehre, pp. 182-134. This argument of the dualists loses all its significance when 
one considers that in any case law, as viewed by the jurist, regulates only relations 
among norm-systems. That is to say, although law actually regulates relations 
among men, it is only through the agency of law that relations are brought into 
being which are relevant to juristic study. In the eyes of the jurist, a “‘person”’ is 
only a collective name for the aggregate of rights and duties that pertain to an in- 
dividual or group. Every person in the legal sense is therefore a system of norms, 

` and legal relations are relations within a legal order and among legal systems only. 
Cf. Das Problem der Souverdnitat, pp. 125-127. 
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If international law does not regulate the relations with which 
it is concerned directly, but delegates that function to the state, 
the two systems must logically be derived from the same source and 
they must be linked together by legal norms. That is to say, the 
two systems must be regarded ag one. The dualism of municipal 
and international law would be conceivable, accotding to Kelsen, 
if the latter could be regarded as limiting the states as such. But 
that is obviously impossible without regarding the state as a real 
person.?® 

There are also those who argue against a monistic construction 
by pointing out that the separateness of the two systems of law 
follows from the possibility of irreconcilable conflicts between 
them. By way of rebuttal, Kelsen points out that the dualist’s use 
of “recognition” as a link between the two systems actually re- 
moves this objection to the monistic construction. That is to say, 
such conflicts are inconceivable when one considers that, in the 
final analysis, it all goes back to the same “will” and, especially, 
when one bears in mind that the so-called will of the state is 
nothing but a metaphorical expression for the imperative nature of 
norms.?? 

Kelsen also points out that the alleged conflicts of laws are 
really factual situations and that from the purely logical point of 
view they are not contradictions. There are analogous situations 
within the state, and yet no one thinks of denying the unity of the 
state’s legal system. An unconstitutional statute may be regarded 
as binding, or an administrative act may be ultra vires, without 
destroying that unity. The repugnant lower norm may be annulled 
by prescribed procedure and the agent exceeding his authority may 
be held personally responsible in jurisdictions where such acts are 
punishable offenses. But a delict is not a breach of law in the sense 
that it interrupts the existence of law; in fact, it confirms the exist- 
ence of law in that it is the prerequisite condition to the specific 
reaction of law, namely, the coercive act. Since there is no logical- 
contradiction between a delict and the ngrm which establishes it, 
it follows that from the purely logical point of view it is conceivable 
that an illegal act may lay down a valid norm. Though the issuance ' 
of such a norm in some jurisdictions may make the issuer liable to 
a penalty, the norm may nevertheless be valid until it is abrogated 


38 Ibid., pp. 130, 183. 33 Reine Rechtslehre, p. 144. 
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by another legal act, or it may remain valid indefinitely if there is 
no legal remedy provided for its deficiency.*° 

In a similar manner, a statute may be repugnant to a treaty or 
to customary international law without affecting the validity of 
these international legal rules. International law obliges the states 
to carry out certain measures by attaching certain consequences to 
non-compliance, namely, its specific sanctions—retortion, reprisals, 
and war. But this does not preclude the possibility of a statute of 
a state being at variance with the dictates of international law. 
And—although some treaties make provision for the solution of 
such conflicts—as far as general international law is concerned, the 
situation is similar to that within a state the constitution of which 
fails to establish a procedure by which unconstitutional statutes 
may be voided but fixes the responsibility for unauthorized acts 
on the agencies that act ulira vires. That is to say, a government 
which enacts a statute that is repugnant to international law is 
guilty of an international delict and is subject to the appropriate 
penalties.?! 

One need not have a will-to-believe or a desire for “a completely 
homogeneous and unified theory of law” to be convinced by this 
argument. And, when Mr. Jones, who apparently is not convinced, 
insists that “if there is one proposition clearly recognized by both 
international and municipal law, it is that a rule which is opposed 
to the former may yet be binding in the latter,”’®* he does not afirm 
something that Kelsen Genies. As was shown above, Kelsen is 
fully aware of that fact and merely insists that such a discrepancy 
does not destroy the unity of law. 

Continuing his criticism of Kelsen, Mr. Jones says also: 

How is it possible to say that an act contrary to international law is to 
be attributed to the complex of rules of which the state is the personifica- 
tion and which owe their validity to international law itself? Such a con- 
clusion can only be reached by adopting the hypothesis of the supremacy 
of municipal law, which, says Kelsen, is as much as to say that inter- 
national law is not law at all, with the consequence that the act cannot 
be unlawful... The problem of the validity of state legislation contrary 


to international law only arises if we accept the monistic position for the 
act of legislation, and the dualistic for the rule when once it is laid down.* 


Mr. Jones’ difficulty seems to spring from the fact that he seeks 
and fails to find analogies in municipal law, as is indicated by kis 


3° Reine Rechtslehre, pp. 38, 145. 1 Reine Rechtslehre, pp. 144-147. 
3 J. W. Jones, op. cù., p. 13. z Ibid. 
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statement that “even in the Common Law it is not yet admitted 
that a corporation can be held responsible for damage caused by an 
act which is ultra vires of the corporation.’’™ To find such analogies, 
one need not go beyond the laws and judicial decisions in the 
United States defining the liability of municipal corporations for 
the torts of agents engaged in so-called proprietary functions. 
Furthermore, for examples of a contemporaneous existence of two 
mutually incompatible laws one needs only to examine the consti- 
tutional history of federal states. In such states, a lower norm which 
is repugnant to a higher norm is not ipso facto invalid. It has the 
effect of law for all practical purposes until it is annulled in a 
prescribed manner by an authorized agency. In other words, a 
legislative enactment by a government whose competence is 
limited by a constitution which is enforceable by the courts has the 
effect of law until it is declared to be repugnant to the higher law 
and therefore null and void. In some jurisdictions, the courts must 
apply the statute without being competent to exercise the power 
of judicial review; and administrative agencies generally must 
carry out statutes regardless of whether or not they are in accord 
with the constitution. Thus we see that “conflicting rules can and 
do exist side by side” without destroying the unity of the legal 
order. 

When Mr. Jones insists that international as well as municipal 
law recognizes “‘that a rule which is opposed to the former may yet 
be binding in the latter,” he fails to tell the whole story. For a 
government which is guilty of enacting statutes or decrees in viola- 
tion of international law may not invoke these statutes or decrees 
as a defense against claims arising in consequence of its delict. A 
government, the rights of whose nationals are violated by the 
government of another state either by a statutory enactment or by 
a decree, or by its failure to protect them, or by a “denial of 
justice,” has the right to insist on the repeal of the repugnant en- 
actments as well as to determine what procedure to use in pressing 
the claims arising from a violation of these rights. Some of these 
rights rest on provisions of treaties, others arise from the generally 
recognized rule of positive international law according to which 
foreign nationals are entitled to the same measure of protection 
from the government of a state as that government affords its own 


H Ibid., footnote 1. 
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citizens. Granting that legislatures do enact statutes which are 
contrary to treaties and to general international law, and that 
municipal courts, following the rule lex posterior derogat prior:, may 
apply them in preference to the treaties, or in preference to general - 
international law, insisting on “express adoption” of the latter by 
their own state before they give effect to it, this does not deprive 
a government, the international legal rights of whose citizens have 
been violated in this manner, of the right to insist on arbitration or 
adjudication or to exert pressure on their behalf by all available 
means, such as diplomacy, reprisals, and war. And the agencies 
responsible for the conduct of the foreign relations of the refractory 
state yield to such demands or pressure unless they feel strong 
enough to stand the consequences of resistance. The available 
means of self-help in the international forum may not always be 
effective in solving the conflicts between state action and inter- 
national law, but this deficiency, as we have seen, does not disprove 
the formal unity of the international legal system and of the state 
systems which it encompasses; it merely proves the inadequacy of 
its implementation and sanctions. 
_ Having determined that formally law is a unity, the problem of 
primacy remains to be solved. The question is not solved by posit- 
ing sovereignty in law; it remains to be determined whether mu- 
nicipal or international law has precedence in the legal hierarchy. 
In relation to this subject, Kelsen takes the view that legal science 
has a choice between two hypotheses: it may proceed on the as- 
sumption that municipal law is supreme, and, again, it may postu- 
late the primacy of international law. From the standpoint of 
scientific method, both approaches are warrantable, asserts Kelsen, 
because we are concerned with a problem that cannot be empiri- 
cally verified. Therefore, one may assume, on the one hand, that a 
3 Cf. E. M. Borchard, Diplomatic Protection of Citizens Abroad (New York, 
1927), pp. 18, 181-182, 213-230, 330; J. L. Brierly, The Law of Nations (Oxford, 
1980), pp. 187-141; C. Eagleton, The Responsibility of States in International Law 
(New York, 1928), pp. 12-13, 167-168; J. W. Garner, “Limitations on National 
Sovereignty in International faw,” in this Ruview, Vol. 19, pp. 8, 14: A. Verdross, 
Die Hinhett des rechtlichen Weltbildes, p. 163; Die Verfassung der Vdlkerrechisgemein- 
schaft, p. 37; B. H. Williams, American Diplomacy; Poltcies and Practice (New York 
and London, 1936), pp. 212-228. j 
There is no such general agreement concerning the legality of the so-called 
“international standard” invoked on behalf of foreign creditors and investors in 
the more unstable countries by their home governments in order to insure them 


preferential treatment and a greater degree of protection than that enjoyed by the 
natives. See B. H. Williams, op. cit., pp. 212-216. 
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norm of international law arranges the relationship between the 
law of nations and the state. On the other hand, one may assume 
that the state arranges its relationship to international law by a 
legal norm which incorporates international law, or at least a part 
of it, in its own law. Finally, one may assume that the state ab- 
stains from linking the rules of the so-called international law to 
itself, for there is nothing in juristic cognition which makes it im- 
perative to regard as valid norms rules that cannot be included in 
the category law on the basis of the primacy of municipal law. In 
other words, the jurist is not compelled to ascribe a legal character 
to factual phenomena which, according to his point of view, are 
not legal norms. The material which is designated law is not law 
a priori; it acquires legal character only through the hypothesis by 
means of which it is interpreted. Whether it is law at all, and what 
its relationship to other law is, depends on the hypothesis of the 
observer. The choice of this hypothesis is arbitrary, and in making 
his choice the observer is influenced by his Weltanschauung.” Thus, 
according to Kelsen, the solution of the problem varies according 
to the point of departure of the jurist, which may be either inter- 
national law or the state. Kelsen says, in effect, that the political 
views and attitudes of the legal theorist determine whether munici- 
pal law has precedence over international law or vice versa, or 
whether international law is law at all. 

Criticizing Kelsen’s relativism, Verdross maintains that it is 
inconsistent with his assertion that only a system of norms which 
is actually effective is positive law.*” Verdross contends that if this 
is the criterion of positive law, the legal theorist does not have the 
freedom of choice that Kelsen assigns to him, but is compelled to 
regard as a positive legal order any system of norms that is effec- 
tive, And, therefore, if it is possible to show that international 
law meets that qualification, it must be regarded as law. In other 
. words, if the legal theorist whose point of reference is municipal 
law finds it impossible to include international law in his universe 
of discourse, he must, according to Verdross, expand his universe 
of discourse so as to include international law.** 

_ It does not follow from Kelsen’s statement, as Verdross seems 
to imply, that all norms which manifest their effectiveness in actual 
conduct of human beings are law. Kelsen merely states that the 


* Das Problem der Souveränität, p. 103; Allgemeine Staatslehre, pp. 128-129. 
37 See above, p. 208. 38 Die Verfassung der Vélkerrechtsgemeinschaft, p. 17. 
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positivist legal theory does not affirm the validity of norms that 
are ineffective.*® This does not mean that all effective rules are’ 
generic norms and that they must be included in the category law. 
The dictates of fashion and the rules of morality, for example, are 
effective; yet it would not occur to anyone to designate them 
as law. They refer to lines of conduct the regulation of which gov- 
ernments have not seen fit to take upon themselves. One may agree 
with Verdross when he makes the term law the common denomi- 
nator for all the norms which are effected by governmental agen- 
cies, including the rules governing international intercourse; yet 
one must admit that these rules and municipal law are sufficiently 
dissimilar in their secondary characteristics to make a differentia- 
tion of the norm-systems seem reasonable. For that reason, and 
because a definition is arbitrary, there is nothing to prevent a legal 
theorist from defining law in such terms as to exclude the rules 
governing international relations. 

Having affirmed the freedom of the jurist to choose as his point 
of reference either international law or municipal law, Kelsen ex- 
plains why he bases his own theory on the primacy of international 
law. He has demonstrated the unity of the two systems of norms 
by a negative argument denying the possibility of a logical con- 
tradiction between them. After that, his analysis of the “origin” 
- of the state and of the principle of state equality inevitably leads 

him to the conclusion thgt the concept of law is actually as well 
as formally complete only if the primacy of international law is 
recognized and if it is conceived as the highest all-encompassing 
system, 

According to the principle of effectiveness—which is not only 
Kelsen’s criterion of positive law, but also a generally recognized 
principle of positive international law regulating the rise and fall 
of states and governments—a government is considered to be 
legitimate if, during a certain length of time, it has demonstrated . 
that it is capable of enforcing its enactments. This means that a 
community in which a legislative authority has operated effectively 
for a period of time constitutes a state in the international legal 
sense, or, what amounts to the same, it is a state by authority of 
international law. Not only does a state receive its legislative 

3° See above, p. 208. 


4° The idea that states are creatures of international law is by no means new. 
We find it in the writings of Richard Zouche (1590-1660), for example, who says 
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authority from the law of nations by way of delegation, but inter- 
national law also delimits its temporal and territorial validity 
through the principle of effectiveness. Thus the origin as well as 
the termination of states is explained by Kelsen in legal terms in 
the same way that one explains the formation and dissolution of sub- 
ordinate juristic persons within the state. As Mr. Jones points 
out, recognition on the part of other states can therefore have only 
“declaratory, never constitutive, effect.” That international law 
thus legitimizes revolutionary governments after they have satis- 
fied its requirements, and “gives to the order immanent in the 
facts... the dignity of law,’ is not Kelsen’s fault, as Mr. Jones 
seems to imply. For a legal theorist, in referring to concrete situa- 
tions, cannot by his fiat make law more perfect than it actually is. 

The territorial limits of a state also are determined by the prin- 
ciple of effectiveness. These limits coincide with the extent of the 
effectiveness of the legal order of the state. And international law 
not only guarantees the integrity of this territory by attaching 
certain legal consequences (i.e., its sanctions) to acts of encroach- 
ment on the part of other states, but, looked at from another angle, 
it also enjoins the state from undertaking coercive measures be- 
yond its confines, except in special cases. If states are viewed as 
coercive orders, it is only in this manner that their legally coördi- 
nate existence is conceivable. In other words, the principle of state 
equality, which is generally recognized as a rule of positive law, 
can have a legal meaning only from the Standpoint of the primacy 
of international law.“ 

According to Kelsen, the state has residual powers. That is to 
say, its claim to the totality of powers is limited by the specific 
powers withdrawn, or to be. withdrawn, from its competence by 
the international legal order. In this respect the state differs from 
other agents of international law, namely, those resting on treaty 
or convention basis, which have only delegated powers. As an 
agent of the international legal order, the state participates in the 


that by international law ‘‘nations are separated, kingdoms founded, commerce [is] 
instituted, and lastly wars [are] introduced.” Juris et judicii fectalis, sive, juris inter 
gentes, et questionum de eodem explicatio, tr. by J. L. Brierly (Carnegie Institution 
of Washington, 1911), p. 1. 

& Reine Rechtslehre, p. 148. a Op. cit., p. 14. 

u Ibid., p. 15. # Reine Rechtslehre, pp. 148-149. 
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formation and amplification of international law by means of 
treaties and usage.” 

Some of the champions of state sovereignty against a superim- 
posed legal order explain customary international law in terms of 
tacit agreement and derive its binding force by indirection from 
the treaty-making power of the state. But, says Kelsen, even 
treaties, i.e., express agreements, are law-producing factors only 
because there is a norm to that effect. This norm must be part of 
a higher order, for, considering the legal equality of states.and the 
territorial delimitation of the state’s authority, it is plain that one 
state cannot bind or authorize the citizens of another state. And, 
since the competence of one state engaged in the conclusion of a 
treaty with another cannot be added to that of the other—as one 
might add two mathematical figures—to produce a higher author- 
ity competent to enact norms the validity of which would extend 
over both states, there must be a higher law which makes the 
creation of such particular international law possible. Theoreti- 
cally, the creation of particular international law is conceivable 
only on the basis of a general law of nations. 

Among ‘the norms of general international law, the rule pacta 
sunt servanda is very important. It is the norm which attaches 
legal consequences to the empirical act of concluding an agree- 
ment. Without it, treaty-making would not be a law-producing 
factor, or, in other words, treaties would not be law. It also obliges 
states to conduct themfelves in conformity with the terms of 
treaties. Since the fundamental law, upon which treaties rest, is 
one of the norms of general international law, treaties (i.e., par- 
ticular international law) are on a lower level in the hierarchy of 
law than the general law of nations.‘ 

This general international law imposes obligations and setters 
authorizations on all states. It came into being. through usage; 
i.e., it was formed by acts of state agencies authorized by their 
constitutions to conduct foreign relations. But it did not acquire 
its legal character from usage, says Kelsen; even customary law 
must rest on a norm which stipulates that usage creates law.*® 

Since the legal nature of treaties is derived from general inter- 
national law, the representatives of two or more states engaged in 
concluding a treaty constitute ene organ, which is primarily an 
agent of the international legal order and not the common agent 


48 Ibid., p. 150. 4 Ibid., pp. 150-152. 
41 Tbid., pp. 129-130. “8 Ibid., p. 129. 
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of the two or more states. This is apparent, Kelsen points out, 
when one bears in mind that it is the general law of nations which 
authorizes states to designate representatives for the purpose of 
negotiating treaties. But, obviously, these representatives, who 
jointly are an agent of the international legal order, severally are 
also agents of their respective states; thus the states also are organs 
of international law, with delegated authority to participate with 
other states in the formation of treaty law.*® 

In this manner, Kelsen establishes the unity of the universal 
legal order. He hastens to point out, however, that he is by no 
means speaking of a unified organization of the world in a universal 
state. He is fully aware of the fact that in reality there is a great 
deal of disunity. The unity he has demonstrated is a formal 
(erkenninismdssige) unity. Therefore Mr. Stern’s statement that 
“only the future can tell whether or not Kelsen idealized the pres- 
ent international status”! misses its mark. 

It has also been stated that Kelsen “did not succeed in develop- 
ing & ‘pure’ theory of law any more than other philosophers before 
him,” because he was impelled to posit the supremacy of inter- 
national law by his ‘‘internationalist ideology” and not by logical 
deduction alone. Kelsen does say that.the conception of a number 
of co-existing communities which, in spite of differences in size, 

population, and power, are equal before the law and which, with 
their respective jurisdictions delimited, are united in a greater com- 
munity, is an eminently ethical idea. He*hastens to add, however, 
that it is tenable only when supported by the juristic hypothesis 
of a superimposed legal order. And in pointing out that the theo- 
retical refutation of the dogma of sovereignty is one of the important 
achievements of the pure theory, he says that it was not under- 
taken with a political purpose in mind. He admits that it may have 
political consequences because it removes one of the obstacles that 
has impeded the growth of international law and a more complete 
unification of the international legal order—developments that 
have been opposed by the champions of the dogma of sovereignty 
as being incompatible with the nature of international law and of 
` the state. The doctrine of sovereignty—a political dogma in the 


+ Ibid., p. 152. _ 50 Tbid., p. 153. 

s ©. W. Stern, op. ctt., p. 741. 

5 Ibid., pp. 740-741. See also J. W. Jones, op. cit., pp. 11-12. 
& Das Problem der Souveränität, pp. 204-205. 

4 See Reine Rechtslehre, p. 153. 
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guise of a presumably irrefutable logical argument—insists that 
sovereignty is an essential element of statehood, thus explaining 
the contemporary status of a changing institution in terms of an 
allegedly immutable concept that may or may not have been an 
appropriate symbol for the facts of an earlier era. If political devel- 
opment is retarfed by an “archaic” ideology, it may be expected 
that the extirpation of the obsolete concept of sovereignty, which 
is suffused with emotion in the “public mind,” will strengthen 
law-abiding sentiment and accelerate the growth and implementa- 
tion of law in the international community. 

But such developments are neither assumed nor advocated by 
Kelsen. His theory, as a theory, is indifferent to its possible politi- 
cal consequences. As we have seen, he does not define law in terms 
of the purposes which it, in his opinion, should serve. Nor does he 
define it—as is often done—as the product of a particular pclitical 
institution, and, therefore, he does not make the existence of such 
an institution in a particular form the essential and unalterable 
prerequisite or source of law. The fact that he may have had a 
political purpose back in his mind when he chose his own funda- 
mental hypothesis and rejected several other theoretically possible 
alternatives, is an entirely different matter. Granting that one 
might object to Kelsen’s choice on empirical grounds, that is not 
the same as saying that his choice and the motives which deter- 
mined it affect the inner purity of his theory. 

Above all, Kelsen mu8t be credited with having relegated a 
piece of make-believe—namely, the sovereign will of the personified 
state—to its proper place among other relics. His theory is signifi- 
cant because it shows that the postulation of sovereignty is not 
prerequisite to an explanation of law. By founding his theory on 
preconceived legal norms, he furnishes a formula by means of which 
he is able to explain the source of legal obligation in legal terms 
and to preserve the objectivity of law. Not only that, but this 
formula also makes it possible to conceive international law as 
law in the proper sense;ein other words, it supplies a common de- 
nominator for a greater number of generic norms than a theory 
which posits the will of the sovereign state as the source of all law. 
In this manner, Kelsen takes the state off the pinnacle of the legal 
pyramid—a position to which it had been elevated by the doctrine 
of sovereignty—and consigns it to an intermediate place in the 
legal hierarchy. 


THE CONSTITUTIONAL POSITION OF THE 
PARTITO NAZIONALE FASCISTA 


H. ARTHUR STEINER 
University of California at Los Angeles 
I e 

In the one-party states, of which the U.S.S.R., Germany, and 
Italy may be taken as the best examples, the definition of relation- 
ships between the party and the state has presented a major prob- 
lem of constitutional theory. No two of these states have solved 
the problem in the same way. The C.P.8.U., engineering the 
dictatorship of the proletariat, depends upon methods which are 
constitutionally indirect. Only in the Commission for Soviet Con- 
trol is there a constitutionalized inter-relationship between the 
mechanisms of the party and the state; for the rest, the party relies 
upon its political discipline over the public personnel. Indirect 
reference to the Communist party is contained in the new Soviet 
constitution, in the guarantee to citizens of the right of “uniting 
in the Communist party of the U.S.S.R.,’! and in the incorpora- 
tion of the hammer and sickle and the slogan of the party into the 
emblem of the state. On the other hand, the Nazi régime in 
Germany prohibited the formation of other parties than the 
N.S.D.A.P. by the law of July 14, 19833, and, by the law of De- 
cember 1, 1933,4 proclaimed the formal union of the party and the 
state. But not even this extreme form of action destroyed the dis- 
tinction between party and state, since separate spheres of action 
are still marked out for each and each has its distinctive system 
of law.’ Nevertheless, the relationship in principle between the 
party and the state was unequivocally determined by positive 
legislation before the Nazi régime embarked very far upon its 
program of constitutional reorganization. 

Even its opponents will agree that the Fascist régime in Italy 


1 Art. 126. 3 Art. 143. 

3 RGBI, I, 479. 1 RGBI, I, 1016. 

s Hitler’s speech at Nürnberg, in September, 1935, gave no evidence that the 
party has been “lost” in the state; see W. Sommer, “Partei und Staat,” Deutsche 
Jurtsten-Zettung, XIL (May 15, 1936), 593-597. The tendency to transform the 
state into the party-state, or into a “régime,” is also well illustrated in the integra- 
tion of the People’s Republican party into the governmental structure of Turkey, 
and in the transformation of the Fatherland Front in Austria, both accomplished 
during the summer of 1936. 
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has been somewhat less obvious, in its methods, than ite Com- 
munist and Nazi contemporaries. The Fascists preferred castor-oil 
to Communist bludgeons and Nazi blood purges. Some obscure 
national characteristic, perhaps the same cultured Machiavellian 
quality that produced the ‘“‘fine Italian hand” of Leonardo da 
Vinci and the Borgias, dictated the more ‘‘delicate”’ technique. 
This may also explain why it was only after ten years of black-shirt 
domination that the relationship of the Fascist party to the Italian 
state could be traced with some precision. Today it may with ac- 
curacy be said that the party is as much an organ of the state as is 
the Ministry of the Interior. This conclusion does not rest upon 
positive enactment, but is to be inferred from official pronounce- 
ments, judicial interpretations, and the implications of various 
statutes. 

Much of the difficulty in clarifying the situation in Italy results 
from the use of the word “party” in a special sense; the continuing 
use of the word in a new meaning has been described as a “residuum 
of demo-liberal terminology.” There is a universal agreement that 
the Fascist party is not a party in the sense of a political organiza- 
tion aiming at the capture of public office in order to enforce its 
program; this presupposes a variety of competitive dissensions, 
differences of opinion, struggles within the body politic, and tac- 
tics of political opposition, all of which would vitiate the conception 
of the state as a totalitarian unity.’ In Fascist contemplation, the 
party began as a ‘“movement’’—more precisely, as an anti-party 
movement—opposed in the nature of things to “political” parties; 
subsequently it adopted the name and technique of a party in 
order to further its aim.* When that aim had been accomplished, 
the infiltration of the party throughout the state produced the 
“régime.” Then the party, as progenitor of the régime, came to be 
regarded as an institution possessed of primordial and super-consti- 
tutional characteristics. The forms and organization of the Partito 


6 G. Bortolotto, Lo stato e la dottrina corporativa (Bologna, 19381), I, 363. 

7G. Ambrosini, I} Partito Fascista e lo stato (Rome, 1934), 5-20; C. Costamagna, 
Elementi di diritto pubblico fascista (Turin, 1934), esp. pp. 283-302; 8. Panunsio, 
Rivoluzione e costituzione (Milan, 1933), 176 ff; Bortolotto, op. cit., passim, esp. p. 
364. 

s å. Marpicati, JI Partito Fascista (Milan, 1935), 19-40; G. Volpe, Lo sviluppo 
storico del fascismo (Palermo, 1928), and his Storia del movimento fascista (Rome, 
1934); M. Canio, I} Partito Nazionale Fascista e la sua funzione nello stato (Nuoro, 
1935); M. Maraviglia, Alle basi del regime (Rome, 1929). 
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Nazionale Fascista proved convenient means for exercising its 
super-constitutional vigil. Only an understanding of this typical 
Fascist interpretation of political and constitutional history can 
give meaning to the theoretical gibberish of Panunzio, who has 
said: “The party, as a revolutionary party, created the state; and 
the state, created by the party, rests, in its turn, hpon the party 
as upon a pedestal.’’® From at least one point of view, then, the 
party is superior to the state, and its willingness to be incorporated 
into the state is an act of condescension on its part. 


- IY 


Beginning with the March on Rome, three fairly distinct stages 
in the evolution of the relationship between the state and the party 
may be noted. In the first period, extending from October 28, 1922, 
until January 3, 1925, the state appeared to take no official cog- 
nizance of the Fascist party. During this introductory phase pre- 
ceding the formal establishment of the dictatorship, codperation 
with minor parties was still sought, and leaders of opposition 
groups were still represented in the cabinet and in Parliament. 
Fascists were then accomplishing their purposes through unofficial 
channels and by various political pressures; the Matteotti incident 
is exciting and politically important, but devoid of constitutional 
significance. 

A second phase opens sharply with the pronunciamento of Janu- 
ary 8, 1925, and extends to 1929. This m#y be called the period of 
transition, during which the party accomplished its de facto identi- 
fication with the state, laying the foundations for the legalized 
dictatorship, but holding itself officially, if indiscreetly, in the 
background. Events of this period made foreign observers ask: 
“What after Mussolini?” In December, 1925, the Prime Minister 
became Capo del Governo and responsible, parliamentary govern- 
ment was formally abandoned; in January, 1926, the government 
took for itself sweeping powers to legislate by decree; in April, 
1926, the first in the series of syndical-cosporative measures was 
adopted, leading eventually to the corporate state. Concurrently, 
local popular government was abolished and rigid control over the 
press established. Only then did the party gradually emerge from 

§ Op. cit., pp. 177-178; Panunzio, “Partito Nazionale Fascista in Italia e Partito 
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the official background: the Law on Public Security of November 6, 
1926,'° did not abolish all forms of political organization, nor did 
it establish in principle the Fascist party as the sole party; but its 
provisions were sufficiently broad to enable administrative officers 
to demolish opposition organizations and to destroy any remaining 
vestiges of political freedom. In the following month, the Fascio 
Littorio was adopted as the “emblem of the state.” = And toward 
the close of the transition period, the local fasct, provincial fascist 
federations, and other institutions sponsored by the party were 
endowed with corporate capacity as juridical (if not as public) 
persons.” In the course of 1928, the Fascist Grand Council assumed 
the public function of preparing the official electoral list under the 
electoral reform of May 17, 1928," and, by law of December 9, 
1928, it was given functions of a constitutional character. But 
recognition of the Fascist Grand Council as an organ of the state 
was not sufficient to endow the entire mechanism of the party with 
that quality. At this stage in the evolution, the writers were di- 
vided in their opinions concerning the legal status of the party. 
Liuzzi, maintaining that the Fascist party had not lost its essential 
quality as a “party,” admitted that the party was a juridical 
person, but only for the purposes of private law; Chimienti 
thought that the party did not have the attributes of the state and 
did not express the will of the state, but held that it was properly 
a “constitutional organ”; Jemolo thought the quality of a person 
in public law might be°attributed to the party on the basis of a 
construction of statutes in force;!” Panunzio went to the extreme 
of reading juridical significance into the political activities of the 
party; while Bortolotto, dabbling in the theory of “régime,” 

10 No. 1848, G. U., November 8, 1926, no. 257, retained in the T. U. (Testo 
Unico) of June 18, 1931, no. 773, G. U., June 26, 1981, no. 146. 

u R. D.-L. December 12, 1926, no. 2061, G. U., December 15, 1926, no. 288. 

u Law, June 14, 1928, no. 1810, G. U., June 22, 1928, no. 145; this was amended 
by R. D.-L. October 18, 1934, no. 1779, G. U., November 12, 1934, no. 265, to give 
automatic recognition to the Fasci and Fascist federations constituted according to 
the statute of the party. 

u Law, No. 1019, G. U., May 21, 1928, no. 118. 

u No. 2693, G. U., December 11, 1928, no. 287. 

16 B. Liussi, I] Partito Nazionale Fascisia nel diritto pubblico italiano (Rome, 
1930), 10 f., 36 ff. 

18 P, Chimienti, “Il Partito Nazionale Fascista nell organizzazione nazionale 
fascista,” L’universalita fascista, ITI (1931), 27 ff. 

17 A. C. Jemolo, ‘‘Natura giuridica del Partito Nazionale Fascista,” Rivista di 
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held the party to be an “institution” of the “régime” and, as such, 
an auxiliary of the state, but not part of it. 
In his historic address of September 14, 1929, Mussolini sounded 
the keynote of the third phase in the party’s evolution. To those 
who then felt that the party, having accomplished the Revolution, 
was ready to be dissolved, Mussolini declared that the party was 
the “capillary organization of the régime;” that its “importance 
was fundamental;’” that, had there then been no Fascist party, he 
would have invented it “as the Partito Nazionale Fascista now is— 
numerous, disciplined, ardent, with a rigid, hierarchical structure.’’?° 
The real question, in his view, had to do with formalizing the 
relationship between the party and the state: “All dualism of 
authority and hierarchy [as between party and state] is extin- 
guished.” To give effect to these principles, the Fascist Grand 
Council was reorganized by the law of December 14, 1929?\—a law 
which for the first time contained principles concerning the organ- 
ization and internal discipline of the party. The secretary of the 
party was thereafter to be named by royal decree—that is, by the 
king—upon recommendation of the Capo del Governo (not Duce), 
and was to become an ez officio member of various important state 
organs and to be eligible to participate in the council of ministers. 
The members of the National Directory and the federal secretaries 
were to be named by decree of the Capo. And then, for the first 
time, provision was made that the future statutes of the Fascist 
party be established by royal decree, up8n recommendation of the 
Capo, observing the practices of constitutional legislation, i.e., 
after consultation with the Fascist Grand Council and the council 
of ministers.* In pursuance of this principle, the party statute was 
promulgated in the royal decree of December 20, 1929; the pres- 


19 Op. cii., I, 368. 

30 B. Mussolini, Scritts e discorst (Definitive edition, Milan, 1984), VII (1929— 
1931), 127 ff. 

1 No. 2099, G. U., December 16, 1929, no. 292. 

2 -Law of December 14, 1929, arts. 6-10. e 

s No. 2137, G. U., December 21, 1929, no. 297. The party has had four statutes: 
the first was promulgated on November 23, 1921, under authority of the Central 
Committee of the newly-organized P.N.F. (Text in P.N.F., Le origini e lo sviluppo 
del fascismo (Rome, 1928), pp. 161-171); the second, dated October 8, 1926, was ap- 
proved by the Fascist Grand Council (Text in P.N.F., Il Gran Consiglio nei primi 
cinque anni dell’ era fascista (Rome, 1927), pp. 219-228; the third was contained in 
the R. D. December 20, 1929, no. 2137, cited; the fourth (and present) statute is in 
the R. D. November 17, 1932, no. 1456, G. U., November 21, 1932, no. 268. 
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ent statute is found in the royal decree of November 17, 1932.* 
Addressing the first meeting of the National Corporate Council on 
April 22, 1930, Mussolini remarked upon the appropriate inclusion 
in its membership of a representation from the party which, “hav- 
ing made the Revolution, can never be a stranger to the institu- 
tions which the Revolution has itself established in every field.’’™ 
Hence, ensuing years found the P.N.F. acquiring more steadily 
the characteristics of an institution of public law, becoming offi- 
cially identified with nearly every branch of governmental activity, 
until, eventually, it could be said that the party had become more 
than an “institution of public law’’—that it had become an “organ 
of the state.” The conferment upon the secretary of the party of 
the status of “minister” as of January 23, 1937, completed the 
third phase of the evolutionary process. 


OI 


This unprecedented metamorphosis creates, at the outset, a 
problem of identification. When, precisely, does a “political party” 
complete its evolution as an “organ of the state”? Certainly the 
simple fact that the statute of the P.N.F. is contained in a royal ` 
decree is insufficient; corporations and other legal persons operat- 
ing under a charter from the state do not thereby become organs 
of the state. Nor is conferment of a constitutional position upon 
the Fascist Grand Council sufficient of itself to give the same status 
to subordinate organs ofthe party or to the party as a whole; the 
Fascist Grand Council, in the regulation of party matters, remains 
a creature of Il Duce. The fact that the secretary of the party be- 
came an ex officio member of various state boards and councils was 
inconclusive; various private individuals have, from time to time, 
been called upon to render the same service without becoming 
organs of the state. But in the absence of positive statutory defini- 
tion of the relationship between the party and the state, it is pos- 
sible to form a judgment based upon the official preponderance of 
the party in the state, evidenced by (1) the opinions of legislators 
expressed in legislative debates and reports and the declarations 
of high official and political leaders; (2) the statutes which, taken 
in the ensemble, make the rôle of the party a condition indis- 
pensable to the operation of the state machinery; and (8) the de- 
cisions of Italian tribunals, particularly in the field of administra- 


4 Cited above. % Mussolini, Scritit e discoret, VII, 192. 
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tive law. Note may also be taken of the opinions of the authorities 
on Italian constitutional law. 

At the time of the discussion in the Chamber of Deputies con- 
cerning the project which eventually became the law of 1928 on 
the Fascist Grand Council, the relatore announced that the Grand 
Council was being made a constitutional organ and, simultane- 
ously, the party was being incorporated “in a certain sense” into 
the state.* At the Quinquennale of the régime early in 1929, Mus- 
solini noted that the P.N.F. was steadily taking on the character- 
istics of an organ of the state; by September, 1929, he had become 
convinced of the need of establishing those characteristics more 
securely. Hence, when the Chamber discussed the law of 1929 on 
the reorganization of the Grand Council—a measure which also 
contained regulations for the organization of the party as a whole 
—the relatore, Amicucci, declared that with enactment of the 
measure: ‘The party has thus completely become an organ of the 
state... The project of law perfects the incorporation of the 
party into the state.’’?” This represented the official point of view, 
even though the legislation was equivocal, and even though some 
tribunals subsequently held it to be devoid of juridical signifi- 
cance.?® Much has been heard of the first of Mussolini’s reasons for 
seeking to abolish the Chamber of Deputies—that is, the need of 
setting up a more adequate form of economic representation. But 
in his speech of November 18, 1933, Mussolini also announced 
another: “The Chamber presupposes a World which we have de- 
stroyed; it presupposes a plurality of parties... Since we have 
annulled this plurality, the Chamber of Deputies has lost the 
essential reason for its being.’’®® The present Chamber is “Fascist ;” 
the new Chamber will be both “Fascist and Corporative.” So, 
at least, Mussolini indicated in his address before the National 
Corporate Assembly on March 23, 1936.2° The Italian press has 

1# Relazione November 6, 1928, XX VII Legislature, Chamber of Deputies, Doc. 
ger Relazione December 5, 1929, XXVIII Legislatuge, Chamber of Deputies, Doc. 
325-A. 

28 Gabani o. Partito Nazionale Fascista, Trib. Ancona (Labor Section), February 
13, 1932, Massimario di giurisprudenza del lavoro, 2 ser, VIII (June, 1932), 307. 

20 Scrittt e discorsi, VIII, 270. 

3° Popolo d'Italia, March 24, 1936. By its resolution of November 19, 1986, the 
Grand Council appointed a committee of five, consisting of the president of the 


Chamber (C. Ciano), the secretary of the party (Starace), the minister of justice 
(Solmi), the minister of national education (Bottai), and the minister of corpora- 
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long since cultivated the habit of referring to the Camera det 
Deputati as the Camera Fascista; even the unofficial publications 
of the Chamber are now issued under the new title, although a 
formal enactment is necessary in order that the change in title 
be made effective for all purposes. 

A clue to the nature of the Fascist party in relation to the state 
may be found in the position of the Capo del Governo as Duce and 
of the Duce as Capo. Imperceptibly, the position of the Capo has 
undergone a change with respect to the party, and ‘oday the terms 
Capo and Duce are used interchangeably for certain purposes. The 
laws of December 9, 1928; and December 14, 1929, concerning the 
organization of the Fascist Grand Council and the party statute 
of December 20, 1929, conferred, in specific terms, certain powers 
of appointment upon the “Head [Capo] of the Government, Prime 
Minister, Secretary of State,” while the latest party statute of 
November 17, 1932, confers some of these powers upon the Duce. 
Thus, the secretary of the party, once appointed by royal decree 
upon proposal of the Capo, is now named by royal decree upon 
proposal of the Duce. Mussolini advises the king, upon occasion 
as Capo, upon occasion as Duce; and, what is significant, when the 
Duce advises the king upon the. signature of royal decrees he is 
acting as a “minister” in the most technical sense. Since, therefore, 
the party statute is now contained in a royal decree, and the Duce 
advises the king as he might advise him as Capo, there is more than 
a personal union through Duce-Capo to identify the party with the 
state. From this point of view, the first article of the statute of 
1932, defining the Partito Nazionale Fascista as “a civil militia, at 
the orders of the Duce, in the service of the Fascist state,” deserves 
to be taken literally rather than rhetorically. At the beginning, 
one spoke of Mussolini as Capo when describing his official capacity 
as a minister of the state, and as Duce when speaking of his un- 
official position in the party. Today, with the party a part. of the 
state mechanism, and the Duce an official adviser to the king, the 
distinction has less than*its former validity. 
tions (Lantini), to formulate concrete proposals concerning the membership and 
organization of the new Fascist and Corporative Chamber. Definitive action is 
indicated during the course of 1937. 

% As, for example, the publication, Opere sul fascismo possedute dalla biblioteca 
della Camera Fascista al 28 ottobre 1984 (Rome, 1935), which bears the imprint of 
the Segretaria generale della Camera Fascista. In his foreword, Count Costanso 


Ciano, president of the Chamber, refers to the work of the Fascist Chamber; and 
the compiler, Dr. Damiani, describes himself as librarian of the Fasetst Chamber. 
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Much has been said of the Fascist Grand Council as an organ 
of the state.” It is now only necessary to remark that the members 
of the Council enjoy the immunities of members of the Senate and 
Chamber of Deputies;* that they are given special protection in 
the penal code of 1930 against attacks upon them and against 
those who would vilify them;* that as members of the party they 

‘enjoy a protection from the disciplinary action of the party secre- 
tary greater than that enjoyed by members of the legislative 
bodies; that the secretary of the party may, ex officio, be desig- 
nated as the substitute for the Capo del Governo in the presidency 
of this constitutional organ. The rôle of the Council in relation to 
the designation of subsequent heads of the government is clearly 
defined in law. The fact that the Council must be consulted on 
measures of a “constitutional” character before the council of 
ministers and Parliament take action indicates, at least, a chrono- 
logical supremacy. One of the interesting by-products of Fascist 
legislation is that Italian law now recognizes a special set of laws 
as having a “constitutional character,” whereas such a distinction 
had not been made in the Statuto of 1848. These capacities of the 
Grand Council are alone inconclusive in defining the party’s 
position in the state; but taken in connection with the great mass 
of legislation of which they are only a part, they lend authority to 
the final conclusion. 

In the form of a brief summary, there may be indicated the 
more notable official points of contact betWeen the party and the 
state, apart from the position of the Grand Council on matters of 
a constitutional character and its responsibilities in the prepara- 

tion of the electoral list :* 

` 1. By the law of December 27, 1928 (no. 3123), a representative 

of the party, appointed for a four-year term by royal decree, was 
brought into the membership of the provincial administrative 

giunta. Subsequently, by the local government law of March 3, 


32 See R. Sofia, Le legge costituzionale e il Gran Consiglio del Fascismo (Palermo, 
1931). 

% Art. 9, Law of December 9, 1928. 31 Arts. 289, 290. 

= Art. 9, Law of December 9, 1928; Art. 22, Party Statute, 1932. Disciplinary 
action against Council members may be taken only with authorisation from the 
Council; Fascist legislative members may be disciplined by the secretary of the 
P.N.F. (but not by inferior officers). 

* Electoral Law of May 17, 1928, no. 1019, G. U., May 21, 1928, no. 118, in- 
cluded in the Testo Unico of September 2, 1928, no. 1993, G. U., September 8, 1928, 
no. 210, supp. 
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1934,5” the giunta was made to have four representatives of the 
party, designated by the party secretary. Hence the party is given 
an official voice, as such, in the most important administrative 
council of the province; but beyond this lies the political relation- 
ship between the prefect and the federal secretary of the party. 
Even though Mussolini once promised to abolish duality of author- 
ity and to relieve the prefect from the danger of control and dom- 
ination by the federal secretary, this purpose has not been realized 
in practice. 

2. Since January 14, 1923, the armed forces of the party 
(M.V.S.N.) have been included among the official armed forces 
of the state.** The original militia has been supplemented by other 
militia performing functions in special fields: railroads, ports, posts 
and telegraphs, forests, roads, and airport. It will be observed that 
a militia organization has thus been set up to protect the régime in 
the vulnerable points at which revolutionary activity might de- 
velop. 

3. The party statute of 1932 brings into the membership of the 
national directory of the party representatives as such oi certain 
governmental departments: the Ministry of the Interior, the 
Ministry of Corporations, and the Commandant-General of the 
M.V.S.N. 

4. Since December 17, 1932, membership in the party or in the 
juvenile Fasci has been a prerequisite for the taking of state exam- 
inations. Hence the fdtmer requirement that candidates for ad- 
mission into the public service be of good “political character” has 
been more precisely implemented.*® But it is not sufficient that this 
requirement should have been satisfied at the time of admission; 
the application of extreme measures of party discipline (expulsion) 
against a member is sufficient to terminate his connection with 
the public service.* 

5. Of the greatest legal and constitutional significance is the 

37 No. 383, G. U., March 17, 1984, no. 65, spec. supp; Steiner, ‘““The Italian Law 
on Communal and Provineial Government,” National Municipal Review, XXV 
(September, 1936), 524. 

38 R. D. no. 31, G. U., January 20, 1923, no. 16. 

2° Decreto del Capo del Governo, December 17, 1932, G. U., December 21, 1982, 
no. 293. 

se a 20 of the party statute of 1932 reads: “The Fascist who is expelled from 


the P.N.F. is banned from public life.” Whether this automatically applies to Fascist 
members of the legislature upon their expulsion from the party ia not clear. 
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royal decree-law of January 11, 1937,‘ which confers upon the 
secretary of the P. N. F., in addition to his other qualities, “the 
title and the functions of a minister, secretary of state.” As early as 
1928, the secretary of the party (Turati) was summoned to attend 
sessions of the council of ministers, and his capacity so to partici- 

_pate was confirmed by the party statutes of 1929 and 1932. But 
before 1937 his actual participation depended upon the summons 
of the president of the council.» Now, as a minister ex officio, he 
occupies the government bench in the Senate and Chamber of 
Deputies and enjoys the right of advising the king, as he is ad- 
vised by his other ministers, upon the issuance of royal decrees. 
The party secretary is expected to make use of the instrument of 
the royal decree to give effect to measures which, heretofore, have 
been simply party instructions, published in the Fogli d'ordini of 
the party and the Fogli di disposizioni of the secretary. The rela- 
tionship between Mussolini and Starace becomes substantially 
identical with that existing between Hitler and Hess. In addition, 
the party secretary continues to be ez oficio a member of various 
other state agencies, such as the Central Corporative Committee 
and the Supreme Defense Council. 

6. Especially significant has been the function of the party in 
the sphere of corporate action. (a) The Labor Charter was prepared 
by the Fascist Grand Council! and, while it never was formally 
enacted as a statute, subsequent legislation has established the 
Charter as a basic standard to guide corporate agencies and has 
authorized the government to issue rules with legal force for its 
execution ;* (b) the law of March 20, 1930, on the National Cor- 
porate Council,“ brought the vice-secretaries of the party into the 
Council and confirmed the membership of the secretary in the 
Council and in the Central Corporative Committee; (c) the Law 


“ No. 4, G. U., January 23, 1937, no. 18, effective on the date of its publication. 
us Turati was summoned by R. D. December 16, 1928, G. U., December 27, 
1929, no. 301; Starace, by R. D. December 14, 19381, G. U., December 19, 1931, 
no. 292. : ` 
“a April 21, 1927, G. U., April 30, 1927, no. 100. The publication of this party 
deliberation in the journal reserved for laws and decrees is a significant circum- 


stance. A. Giannini, Tendenze costituzionale (Bologna, 1933), 265; D. Donati, - 


“L'efficacia costituzionale della Carta del Lavoro,” Archivio di studi corporativt 
(February, 1931). 

4 Law of December 13, 1928, no. 2832, G. U., December 24, 1928, no. 298. 

No. 296, G. U., March 28, 1930, no. 74. 
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of February 5, 1934,° on the organization of the corporations pro- 
vided that they are to meet under the presidency of a minister or 
under-secretary of state, or the secretary of the party, as the Capo 
del Governo may determine; (d) the decrees establishing the twenty- 
two category corporations provide for the inclusion in each of 
three representatives from the party. In no other aspect of the 
work of the Fascist régime has the party been so apparent and 
vital, whether officially or unofficially. Mussolini has summoned 
the party to protect, defend, and motivate the corporate state as 
its most precious creation. As one writer, paraphrasing his words, 
has put it: “Only the party can prevent the system from becoming 
static and conserve perennially the dynamism of corporate action. 
Only the party can surmount all class-feeling and factional pres- 
sure. Only the party can moderate the differences between the pro- 
ductive categories, harmonizing them in the superior interests of 
the nation.” In the work of the party’s provincial intersyndical 
committees (in each province) and price committee (in Rome) is 
found the essential clue to the practical operation of the corpora- 
tive state. The price committee of the party, which has functioned 
for several years, was first recognized officially in the royal decree- 
law of October 5, 1936.47 The lira having been devalued on that 
date, the government realized the necessity of preventing specula- 
tion and price increases; but instead of calling upon the formal 
machinery of the Ministry ot Corporations, power was given to 
the party price committee to fix the wholesale and retail prices of 
all commodities offered for sale. Heavy penalties, in addition to 
personal and political pressures, give effect to the decrees and 
orders issued by the price committee (and by provincial inter- 
syndical committees) in the performance of this quasi-legislative 
function. But for several years before their formal recognition, the 
party committees had actually been in control of the situation. 


-# No. 163, G. U., February 20, 1934, no. 42. 

t8 C. Petrone, “H Partitb e le corporazione,” Politica sociale, vI (May-June, 
1934), 181-184. Secretary Starace reported in a similar vein to the National Direc- 
tory, February 5, 1935, as quoted in Sindacato e corporazione, LXIII (February, 
1935), 203-294 (footnote). 

47 No. 1746, G. U., October 5, 1936, no. 231; complete text in Popolo d’ Italia, 
October 6, 1936. On the early function of the party with respect to prices, see D. 
Gardini (chairman of the price committee), ‘“L’azione del Partito sui pressi,” Com- 
mercio, VII (June, 1984), 340-3842. 
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IV 


On May 20, 1932, the Court of Cassation handed down a judg- 
ment of fundamental importance concerning the legal relation- 
ship between the party and the state. This was the Maddalena 
case,*® which arose upon a not unusual situation of fact, and in 
which the Cassation held that a member of the party hierarchy 
held the status of “public officer.” Maddalena, a party member, 
had protested with undue vigor against a disciplinary measure 
taken against him by a federal (provincial) secretary, whereupon 
he had been charged with the crime of oltraggio against a public 
officer.*® The court of appeals at Naples decided that certain party 
hierarchs enjoyed the status and immunities of public officers 
when performing duties of a public character specifically imposed 
upon them by law, e.g., as when members of the Grand Council 
prepared the national electoral list of candidates for election to 
the Chamber of Deputies under the law of 1928. Otherwise, the 
lower court held, a party official enjoyed no protection as a ‘“‘public 
ofäcer.” This holding was reversed by the Court of Cassation, 
which first satisfied itself that the Fascist party was not a mere 
political “party” in the traditional sense: “It is not an aggregate 
professing the same political opinions, working within the state 
and sometimes against the state. ...” Then, after a thorough 
analysis of political declarations and pertinent legislative enact- 
ments relating to the party’s rôle in pubjic affairs, the Cassation 
concluded: “The Partito Nationale Fascista should be considered 
as an organ of public law, and its hierarchy, whether collegial, 
central, or peripheral, as invested with public functions and thus 
as public officers, even when, as in the present case, they are 
exercising disciplinary functions over persons inscribed in the 
party.”® The Maddalena case related to the status of federal 

48 Foro italiano, 1932, pt. II, 209, reversing judgment of the Court of Appeals 
at Naples, idem., note; also in Scuola postitva, 1931, pt. II, 505. 

40 In the sense of Art. 207 of the Penal Code of 1889, then applicable: “Anyone 
who, by word or act, offends in any way the honor, reputation, or dignity of a mem- 
ber of Parliament or of a public officer in his presence and because of his functions, 
is punished ....” 

* The fundamental difference of opinion between the Court of Cassation and 
the court of appeals is reflected also in the opinions of writers. The following, among 
others, support the view of the Cassation: C. Caltelli and E. Romano di Falco, 
Commentario teorico-pratico del nuovo codice penale (Rome, 1930), II, pt. 1a, §810; 


E. Battaglini, “Diritto di censura e diffamazione anche in relazione alla natura 
giuridica del Partito Nazionale Fascista,” Giustizia penale, 1930, pt. I, 1004; A. 
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secretaries, but its principle was also applied to local secretaries. 
In the Dolce case, for example, action was begun against a local 
secretary whose peculations with party funds were held properly 
triable under Article 314 of the Penal Code which related to the 
defalcations of “public officers.’ 

The doctrine that members of the party hierarchy are to be re- 
garded as “public officers” is broad enough to apply to the secre- 
tary of the party, to members of the party directorate, and to the 
federal and local secretaries and federal and local directories. It 
does not, however, give that status to the rank and file of the party 
membership. The jurispruderice which developed with respect to 
party organs, speaking strictly, has also been applied to its affili- 
ated institutions, such as the Voluntary Militia of National Se- 
curity and the Dopolavoro." 

While most of the courts accepted the view of the Court of Cas- 
sation, the absence of positive enactment has given other tribunals 
leeway for various interpretations. On at least one occasion, a 
court went beyond the conception of the Cassation to endow the 
provincial federations of the party with the status of ‘‘constitu- 
tional organs.” Tribunals have also used various approaches to 
the question. Whereas the Cassation looked to political pronounce- 
ments and the implications of legislative enactments, the tribunal 
at Salerno thought that the “public ends” which the party served 
transformed it into “a great institution of public law.’ To clarify 


Visco, Milizia, Partito e sindacati neW’ ordinamento giuridico (Rome, 1931); G. Verna» 
“Tl Partito Nazionale Fascista ‘associazione privata’?,” Rivista penale, 1932, pt. I, 
603; A. C. Jemolo, ‘Natura giuridica del P.N.F.,” Rivista di diritto pubblico, 1929, 
pt. I, 544-555; R. Messimi, “I gerarchi del fascismo e la pubblica funzione,” La 
pretura, 1932, p. 309. The following were in opposition: B. Liuzzi, Jl Partito Nazional 
Fascista nel diritto pubblico italiano (Rome, 1930); B. Cassinelli, “I segretario 
politico del P.N.F. non è pubblico ufficiale,” Scuola positiva, 1931, pt. IT, 505-512; 
F. Manci, ‘Il segretario del P.N.F.,” Vita forense, 1931; and N. Levi, I delitti 
contro la pubblica ammintatraztone (Rome, 1930), 81 ff. 

© Dolce case, Tribunal at Turin, March 30, 1934, Giurisprudenza delle corti 
regionale, 1934, pt. II, 215; cf. Maresca case, Pret. Osimo, May 7, 1934, Foro 
italiano, 1934, pt. II, 373 n. The praetor at Caltanissetta reached a similar conclu- 
sion, without the same examination of principle, in the Tulumello case, April 24, 
1930, Giurisprudenza taltana, 1931, pt. I, 133. 

a “B” oase, Court of Appeals, Venice, December 16, 1932, Foro veneste, 1933, 
p. 723, on the M.V.8.N.; Marini case, Cassation, January 25, 1933, Foro italiano, 
1933, pt. II, 438, on the Dopolaroro. 

& Bocelli c. Feder, Tribunal at Savona (Labor Section), November 19, 1932, 
Diritio del lavoro, VII (March-April, 1938), pt. II, 126. 

4 Bellelli c. Paladino, November 30, 1931, Massimario di giurisprudenza del 
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the situation, especially with respect to the application of labor 
legislation to the employees of the party (office staffs, newspaper 
editors, and others), there is now felt the need of legislative defini- 
tion. Until this is brought about, tribunals will differ in the appli- 
cation of principles concerning the party character in precise cases. 
But while this confusion may continue for some ‘time, the basic 
principle has been judicially defined: the party is an organ of the 
state, and its officers are thereby entitled to rank as public officers. 

While this discussion has been concerned primarily with the 
juridical position of the Fascist party in the Italian state, it must 
be remembered that there is no sphere of Italian life in which the 
party has not made its influence felt. As Mussolini has put it, the 
party performs an “apostolate” and “gives to the authority of the 
state the meaning of a faith.’ An important social function is 
assumed by the party, which, through the Dopolavoro and its 
affiliates, administers an educational (propaganda) program; and 
which, through insurance and welfare activities, maintains a relief 
program. In the military sphere, the M.V.S.N., in which all able 
Fascist party members are now obligatorily enrolled," constitutes 
one of the armed forces of the state—not alone for internal police, 
but for external purposes as illustrated in the Ethiopian campaign. 
Administratively, the party supplies the public personnel. Politi- 
cally, the party lays down the line of public policy and is respon- 
sible for the program of Fascist indoctrination. Especially signifi- 
cant have been party activities in the ecOnomic sphere. Here, the 
party directs the application of state-decreed economic principles, 
not only through extra-legal pressures but through its intersyndical 
and price committees. It is notorious that the “corporations” upon 
which the corporate state theoretically depends were not brought 
into life until 1934; yet the party had, before that time, supplied 
the power which made the corporate state a reality in the 1920’s. 
Nor has the party confined its activities to continental Italy: its 
Fascist Colonial Institute has for many years cultivated an in- 
tensive colonial and expansionist propaganda; its M.V.S.N. fought 


lavoro, 2 ger., VIII (June, 1932), 307; ibid., Naples Labor Magistracy, February 7, 
1933, Diritto del lavoro, VII (March-April, 1933), pt. II, 124. Cf. M. La Torre, 
“Sulla figura giuridica degli impiegati del P.N.F. ed organi independenti,” Mas- 
stmarto di giurisprudenza del lavoro, 2 ger., VIII (June, 1932), 308-314. 

55 Scritti e discorst, VII, 141. (Speech of September 14, 1929.) 

s Decision of the Directory of the P.N.F., May 17, 1936. 


POLITICAL LIBERTY TODAY: IS IT BEING 
RESTRICTED OR ENLARGED BY 
ECONOMIC REGULATION? 


T. V. SMITH 
University of Chicago . 

The liberty of any given citizen is inhibited by four great 
enemies. The first enemy is outer—the inhibition of the liberty of 
one by the liberty of others. The other three are inner enemies— 
illness, poverty, ignorance. The outer enemy is commonplace to 
political scientists. And so it is this inner triumvirate against free- 
dom which I wish first and mainly to discuss. Worst of the three 
is ignorance. 

Pure liberty would consist simply in doing what one wants to do. 
Illness is enemy to this ideal not merely because illness weakens 
wants, but also because it aborts the very formation of virile 
wants. Poverty is enemy not only because it stunts the growth of 
healthy wants, but because it circumvents efficacy of efforts to 
fulfill any and all wants. Ignorance, however, is worst of the three, 
not only because it fortifies the other enemies, inner and outer, 
but. because it also converts such regulation of elemental wants as 
is made inevitable by civilization into the psychological poison of 
aggression and thereby estops fructifying sublimation of the 
crasser forms of freedom. This inner enemy No. 1 operates most 
invidiously when it becomes the superstision of the autonomy of 
the economic in the hierarchy of life’s values. The cause of general 
human freedom—assuming this as the full meaning of “political 
liberty’’—requires nothing today so much, therefore, as the putting 
of the economic in its place. This rectification is necessary before 
the problem of freedom can be approached without paralyzing 
prejudice. Let this, as well as the fact that I am a philosopher, be 
my apology for concentrating upon the general. 

The current primacy accorded the economic comes not by divine 
right. Indeed, what in a civilized life is the place proper to the eco- 
nomic is not yet clear. This very lack of clarity, opened to remedy 
by acknowledgment, is frequently converted into a dogmatic 
usurpation of the prime place for the economic. From this preémi- 
nence it can be, and ought to be, dislodged. The indubitable fact 
that man cannot live without bread is raised by simple logical error 
` , into the faith that bread is all important in the life of man: its pro- 
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duction, its distribution, its consumption. Utility is primary only 
in the life of animals, if indeed in the life of animals. As for human- 
ity, man the animal is also the animal Man. Give him luxuries and 
he grieves little for the necessities. In proper perspective, man’s 
distinctive life is in his reach, seldom in his grasp. 

What foresHortens his reach is less obviously subject to regula- 
tion than what lessens his grasp; and yet we have not hesitated to 
legislate against man’s vaguer enemies, ignorance and illness, in 
the interest of his greater freedom. That ancient sphere of anarchy, 
paternal prerogative, we have invaded to compel school attendance 
in order to grapple with the enemy, ignorance. We have widened 
the police power of the state to compulsory immunization against 
certain diseases, to inspection of food and water, to disposal of 
garbage and waste. Even tomorrow, the right of men and women 
to enjoy syphilis in secret and the right of doctors not to know 
or to know and not to tell, threaten to follow into oblivion the 
earlier unmolested right to have, to hold, and to scatter smallpox 
or to sport in public the blessed evidences of mumps. Whence arises 
the fear to deal regulatively with the obvious enemy of freedom— 
poverty—when we have so heroically and so effectively been deal- 
ing with the less obvious enemies—ignorance and illness? The 
temper that points with pride to all acts consummated in a given 
direction and views with alarm all proposed acts in the same 
direction—this temper is justly suspected of suffering from some 
logical distemper or of being inhibited by some distorting phobia. 
Whatever the final explanation, there seems to be at work a deadly 
deference for the whole of the economic, as there remains a super- 
stition defensive of diseases still paradoxically labelled “social.” 


I. STRANGE ECONOMIC BEDFELLOWS—CAPITALISM 
AND COMMUNISM _ 

How deep, indeed, lies this presumed generalized immunity from 
regulation of the economic may be seen in noting that the super- 
stition constitutes the strongest bond common to capitalism and 
communism. What we do not easily see in ourselves we may clearly 
enough discern in our enemies—especially when the enemies are 
such blood kin as communists are to capitalists. The soviet Marxist 
veritably believes that economic classes are the basis of all strife 
and their abolition the sine qua non of justice. From this doubtful 
belief the Marxist goes pell-mell to the even more doubtful faith 
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that the economic is made ethically poisonous by the injection 
into it of motives of privacy. Purify the economic of this poison 
of privacy and you will, he seems to believe, purge it of all its 
putridity. Direction of the communally-owned is supposed to 
awaken no cupidity, to stir no sleeping preference for power. Thus 
purged through communal ownership, capitalistic malevolence be- 
comes communistic benevolence merely by a relocation of the 
ownership of means of production. Whence arises this miraculous 
transvaluation of values? 

From this fact: that the devil of communism was deity to the 
classical economists, at whose knees Marx learned his catechism. 
The most abiding characteristic of the “divine” in all periods, let 
us remember, is that it lies beyond human control. Roughly, the 
economic did, and perhaps does, lie beyond the control of econo- 
mists. (This is so largely because it is heavily intermixed with the 
political, which they cannot control.) The economists have softened 
the hard-boiled secularity with which they sought to compensate 
for the divine nexus of their subject-matter, have done so through 
the belief that what is beyond control does not in this event need 
to be controlled. It operates beneficently because it somehow con- 
trols itself with our good as increment, earned or unearned. The 
step which transforms what is beyond control into that which con- 
trols itself for our good prepares us psychologically (though the 
logic of this is not written into any syllogism) for a third step: that 
which we cannot control, controls us. Trifle with it at your peril! 
Let it alone and be blessed! By these steps, or some such steps as 
these, we see the economic given primacy, for better or for worse. 
As long as this primacy appeared generally to be for weal, the 
autonomy of the economic was thought tobe maintained by some 
beneficient even if invisible hand. When it came to appear to be 
for woe, deity was transmuted by Marxism into devil; and—such 
hold has the bizarre on man!—Marxism set about the conversion 
of this devil into proletarian deity. Behold, as in a dream, the rise 
of a classless society merely by converting’ the economic from pri- 
vate to communal ownership! 

These words, “deity” and “devil,” are of course vague terms; 
but capitalism and communism are themselves symbols to conjure 
with—esoteric and grandiose, expansive and exciting. They shed 
little light, perhaps; but—oh, my fellow-politicians—what warmth 
they carry, what heat they generate! And what a falling off in 
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fervor—my fellow-countrymen—when we renounce these soul- 
chilling, these heart-warming words! 


II. A CORRECTION OF PERSPECTIVE 


Renounce them we must, however, not merely because they pro- 
ceed upon the all-or-none logic characteristic of intellectual adoles- 
cence, but also because they carry the false implication of both 
the autonomy and the primacy of the economic in human life. 
` Doth not all human experience conspire to cast doubt upon these 
claims? The very effort to define “property,” or “the private,” 
or “the communal,” will teach the analyst better than to believe 
in the autonomy of the economic. Observation of childhood can 
disabuse us of any notion that the useful rather than the playful 
or the pitiful, or even the holy or the beautiful, is primary in human 
experience. Reading of the poets, those ageless super-surgeons of 
the soul, will arrest this error. An hour with any genuine artist will 
teach us more of man than a year with all the economists can. And, 
finally, if with the too accultured nostalgic we seek classical author- 
ity, let us remember that in Plato’s dream of a more just justice 
and in Aristotle’s conception of a more legal law traders were de- 
graded, artisans were only half free, and the whole of the economic 
was put where the child’s conduct, the artist’s lessons, and the 
grown man’s reverie suggest—at or near the bottom of the hier- 
archy of human goods. How little unsuborned universal experience 
there is which supports the notion that the economic is such in 
nature or location that interference with it must somehow depre- 
ciate liberty! ; 

But that it may do so I do not deny; I do not even doubt: any- 
thing may do anything—or nothing. Such is the latitude of the 
. incidence of the possible upon the actual. What must be so, how- 
ever, is for the gods; what may be so is for men. I do not doubt 
but that the classical thinkers under-played, as we have got into 
the habit of over-playing, the significance of the economic in rela- 
tion to human freedom.f what I have said about communism and 
classicism serves to suggest the sterility of the all-or-none principle, 
I am now prepared to dismiss extremes and with the caution of 
compromise befitting a politician to make my main point. It is 
twofold: (1) we do not yet know at what point political regulation 
of economie life yields diminishing returns to liberty, not even for 
a given locale like contemporary America; and certainly we have 


POLITICAL LIBERTY TODAY 247 


no formula authentic for universal applicability; and (2) we have 
urgent motivation for trying to find out more than we know, from 
the fact that our former deference to the economic has proved 
sufficiently unfruitful, in both its capitalistic and its communistic 
forms, to be always threatening to undermine the.anywhere pre- 
vailing economic structure by. Pyerbhroming the given political 
controls thereof. 


IN. FREEDOM IS OF THE WHOLE MAN 


For our guidance in this no-man’s-land between all-or-none sim- 
plicities, it is not enough to see the over-simplification of the 
“economic man.” Even Walter Lippmann has seen this, and still 
he talks, with Herbert Hoover, in the all-or-none mood which 
tends to identify regulation and regimentation. We need to see, 
indeed, the complexity of man political and to understand the 
articulation of man’s several sectors with what is certainly one 
sector, the economic. We need to free the mind’s eye from pre- 
occupation with dogma so that we can watch with all three eyes 
the effort necessitated by circumstances to achieve a regulation 
that is not regimentation. Fear of regulation has more than once 
delayed remedy past the hour of moderation. Along with income 
as motive of conduct, we must evaluate security and deference, 
inguiring particularly as to the mutual sublimatory potency of 
each of these three motives for the frustrations arising from the 
others. 

Assuming for this general inquiry that the main question is not 
whether we shall continue to have, as we have had, much economic 
regulation, but who is to do the regulating, for whom, how, and 
why;! assuming, furthermore, that politicians can learn self- 
restraints as well as others can, from both prudence and principle— 
assuming all this, I affirm the faith that in America today political 
liberty is being enlarged by economic regulation. I say “faith” 
advisedly; for I do not suppose that I can conclusively prove any- 
thing in a field as imaginatively affluent as fhat marked by omnibus 
terms like “liberty” and “political.” 

But what cannot be either assumed or proved may nevertheless 
be argued, and amicably to argue a proposition may be to appre- 

1 Discerning readers will here and elsewhere perceive my indebtedness to Mr. 


Harold D. Lasswell. Reference should be made particularly to his latest book, 
Politics: Who Gets What, When, How? 
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ciate or to depreciate its plausibility. In this spirit, and with refer- 
ence to this modest goal of plausibility, let me warm to my argu- 
ment by now asserting outright that liberty has the wide spread 
of that trinity of motives already imputed to it. Whatever furthers 
any human motivation enhances liberty, unless it contracts an- - 
other motive more than it expands the one. Comfort, money, and 
fame—these are man’s main quests; and the limitation of one . 
through regulation may conceivably mean, and according to my 
thesis does mean in America, the furtherance of one or both of the 
others. Whether a given regulation enlarges the total liberty of 
man depends, of course, upon the ranking of motives and the 
sublimatory resiliency of citizens. There is no need to argue about 
the N.R.A., A.A.A., or what not, until we are cleanly quit of some 
dogmatic assumption that regulation must mean regimeniation.? 

This clear, we can criticize proposed regulation in the light of 
alternatives, rather than damn it with a dogma. If regulation of - 
profit, for instance, stirs up such aggressions as to foredoom to 
failure the substitution of pride or safety as adequate further moti- 
vation for those regulated, then for them much is lost. A miser 
who loves only his money has not much left to love when his 
money is lost. But not all need be thus lost save to misers. It is 
this belief in non-economic compensations for economic loss which 
founds the faith that economic regulation, even when it means less 
profit, may effect in a democracy what it does not easily effect out 
of a democracy, i.e., the general enlargement of liberty. A demo- 
cratic philosophy may indeed empower men to say, with Filene 
the merchant: “Why shouldn’t the American people take half my 
money from me? I took all of it from them.” 

Now economic regulation may be but the prevailing rules of the 
game, and so remain unobserved; or it may take the observed but 
indirect form of tariff regulation, currency control, use of the 
budget for humanizing the business cycle; or it may squint at the 


* Forgiving Mr. Hoover—for he knows not what he says—and passing Mr. 
Walter Lippmann by—for he knows more than he says—let us focus eyes for a 
moment upon Mr. Ogden Mills, that average, earnest, befuddled citizen. Denying 
that there is “any middle ground,” Mr. Mills continues: ‘We can have a free coun- 
try or a socialistic one. We cannot have both. Our economic system cannot be half 
free and half socialistic.” (Liberalism Fights On, p. 70.) Could anything be more 
impercipient than that? Not only do we have what Mr. Mills says cannot be, but 
such a middle course is, when seen objectively, just the desideratum of a democratic 
society. 
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collectivistic by fixing prices, lowering or raising hours of work, 
or intensifying or lessening friction which comes from conditions 
of work and from forms of association in and out of work. Let us, 
for convenience, agree to cover the whole of the economic under 
the head of income, and let us illustrate the matter in this more 
stringent realm of regulation. Does anyone deny that the raising 
of a worker’s income may enhance the. worker’s liberty? He had 
better not deny it; for in doing so he is denying that the liberty of 
employer is involved, negatively, in the regulation. What is sauce 
for the goose is sauce for the gander—in terms of liberty, that great 
sauce-bowl of human life. Let us go one step farther: does anyone 
deny that the worker’s liberty may be enlarged by improving his 
security, even though his income remain the same? Or by adding 
a cubit to his pride through enabling him to have some voice in 
management, even though neither his income nor his security were 
thereby increased? These conditions grow more and more contrary 
to American fact, to be sure; but, putting the matter at the ex- 
treme, does anyone doubt that men so prize security and defer- 
ence—or even deference alone—that they will, for the sake of this, 
composedly enough suffer loss of property, diminution of income, 
and recession of the whole physical standard of living? 

I cannot suppose that anyone doubts this, for it is a matter of 
daily knowledge: of introspection if not of observation. But liberty 
consists in doing what one wants to do—and, we may now add by 
common consent, in being what one wants to be. Since in general 
we must admit that a man is free when he feels and keeps on feel- 
ing that he is free, we must come out with the conclusion that 
political regulation may enlarge the economic freedom of some 
men and may enlarge the general freedom of some, with or without 
the enlarging of their economic freedom. 

The truth is that politicians are always interfering with some- 
body’s economic freedom for the sake of somebody else’s freedom, 
economic or otherwise; and if the intended beneficiaries are pleased. 
with the results, their freedom is enlarged. If all cannot be bene- 
fited at the same time, then some at one time and some at another, 
with the hope that it will be a majority at all times. We had best 
not forget the deep and persistent human feeling that the door to 
doom and the face of fortune are both justly rotated by Fate, all 
the gods serenely looking on if not roundly applauding the eternal 
rotation. Even if, dropping metaphor, there be no logic save that 
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of convenience and necessity back of the utilitarian criterion, “the 
greatest good of the greatest number,” and if there be no argument 
save sentiment to back up the Benthamite addendum, “each to 
count for one and nobody for more than one,” these are adequate 
grounds for oyr conclusion that political regulation of the eco- 
nomic, which is everywhere actual, may become desirable through 
enlarging rather than restricting human freedom in general. 


IV. WHAT IS POSSIBLE AND ACTUAL IS DESIRABLE, 
IF ACCEPTABLE 


So far, however, I have been arguing like a philosopher and an 
ignorant man—arguing about what is possible and claiming that 
we do not know enough to deny the possibility of enlarging politi- 
cal liberty through economic regulation. I have felt it necessary 
to do this because the economists, driven by some hidden dogma 
of necessity, have tended either to deny the possibility of actual 
regulation or to affirm the impossibility of anything coming out 
of it for liberty. If either observation of men or reflection upon the 
complexity of their motives gives us a free field of possibility, then 
I am content and prepared to argue probabilities inside this field 
of established possibility. 

We shall save ourselves a lot of confusion here if we put the 
matter as simply as we can. If enough men want a shifting of eco- 
nomic advantage to get it, and enough men keep on wanting the 
shift to maintain the m&chinery of it, then human freedom is being 
enlarged by the given regulation. Success of regulation, or lack of 
it, can be measured—whatever economists may think to the con- 
trary—only by the willingness of men to put up with the results. 
The extent of the regulation is important only as determined by 
what is crucial—the method of it. The method is crucial, because 
it largely determines the limits of tolerance toward its results. It 
determines the economically unearned increment of value for the 
beneficiaries, which accompanies the economic regulation; and it 
also determines the compensation possible to those regulated, as 
regards sublimation of the aggressions normally accompanying the 
withdrawal of liberties. , 

Let it now be clear that what I have been saying psychologically 
can be put politically in a phrase: the superiority of the democratic 
process for purposes of regulation. Any regulation of economic life 
which can be had by common consent (even if the commonalty 
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reach no further than acceptance of it as only less bad than the 
other visible alternative) is potential of liberty enlargement. For 
what wise one is willing to become a plain wiseacre by denying to 
men the values which they themselves reaffirm in the full light of 
consequences? : 

Beyond the point where economic loss through regulation means — 
eventual economic gain through better purchasing power and en- 
hanced morale, the loss of economic liberty through regulation 
may, then, compensate itself with such increments of freedom as 
are connoted by security and deference. This compensation, possible 
for all, is easy for those in whose philosophy of life sportsmanship 
plays a rôle above the level of pretense. Which of our three motives 
is greater, more conducive to freedom of the entire personality, is 
not for me to dogmatize. There are men and men and men. Some 
cultures elevate one motive, some another. The economic is not 
dispensable but is certainly minimizable; the deferential is indis- 
pensable and is certainly maximizable. The security motif partakes 
of both the others. The fact that all motives operate in each person 
reveals the complexity and the endless variety of man. The fact 
that deference may attach to, and security arise from, economic 
objects indicates that, but for some narrowing dogma, the eco- 
nomic might widen itself through the social to the aesthetic. Men 
may devote themselves to making money as well as to making 
money, and even to giving money rather than making it. We have 
taken the economic at the narrow disadvantage to which its devo- 
tees have reduced it and have suggested that the best can be made 
of the worst. What best could be made of the best we are not now 
privileged to inquire. But surely the very year in which we have 
begun to deal seriously with the expansion of liberty through legis- 
lation aimed at enhanced security is not the time to settle with the 
superstition of a dogma such American prospects as can be really 
settled only by actual outcomes, measured by future acceptance 
or rejection at the polls. 

V. A SUMMARIZING WORD 

I for one take heart from discovering (1) that the dogma of the 
autonomy of the economic is a superstition, not a necessity; (2) 
that regulation which is possible and observable is actual; (3) that 
the regulation which is actual is desirable for freedom so long as 
it is achieved by common counsel and is maintained by agreement 
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ever renewable in the shift of shifting consequences; and (4) that 
such regulation of economic life as we now have in America is 
friendly to freedom and may be counted upon to continue to be 
of this sort, as long as democratically achieved and implemented. 

To think otherwise, and to act otherwise, is to desert the guard- 
ian genius of out Western Way. What of regulation representatives 
of the people enact constitutes, in the democratic process, an hypo- 
thetical enlargement of political liberty; what the people themselves 
accept upon enactment by their representatives constitutes an 
enlargement presumptive; and what the people confirm in the light 
of fuller consequences constitutes enlargement demonstrable. If 
this faith in democracy be not sound, there exists no public way of 
proving it unsound. Sound it is if we hold it so and make it so. 
Faith in its soundness has provided remedies progressively for 
our ignorance and illness. Such further faith may yet prove reme- 
dial of our economic cancer, i.e., the poverty of both unemploy- 
ment and blighting employment. 


CONSTITUTIONAL LAW IN 1935-36 


THE CONSTITUTIONAL DECISIONS OF THE SUPREME COURT 
OF THE UNITED STATHS IN THE OCTOBER TERM, 1935 


ROBERT E. CUSHMAN e 
Cornell University 


As was pointed out a year ago in this Review,! the Supreme Court was 
able to deal with the cases involving the New Deal which came before it 
during its 1934 term without any striking enlargement of judicial power 
and without the announcement of any novel constitutional doctrine. The 
N.R.A., the Gold Clauses, the Farm Bankruptcy Act, were dealt with 
by the familiar processes of deciding whether Congress had actually 
exercised a power not granted to it by the Constitution, or had exercised 
a granted power in a forbidden way. The New Deal issues which came 
to the Court during the 1985 term were quite as far-reaching in signifi- 
cance and were certainly not of a routine variety. They involved, in some 
cases, constitutional clauses never before interpreted by the Court. Some 
of the federal laws under attack were obviously exercises of delegated 
powers, but at the same time, they exercised delegated powers for pur- 
poses which were novel and which had been commonly supposed not to be 
within the reach of federal authority. In dealing with laws of this type, 
the Court brought forward and established as a working implement of 
constitutional construction the so-called doctrine of “dual federalism.” 

‘This doctrine, first labeled and cogently criticized by Professor E. 8. 
Corwin,? holds that the delegated powers of Congress are limited by the 
existence of the reserved powers of the states. Concretely, it means that 
the delegated power to tax or to appropriate money raised by taxation 
may not be used to accomplish purposes which lie within the field of the 
reserved powers of the states. This doctrine had been used as a support- 
ing argument by the Court when it invalidated the first federal child labor 
law in the case of Hammer v. Dagenhart.? During the 1935 term, it served 
as the basic doctrine in several cases and achieved thereby the status of 
a dominant doctrine of constitutional law. 

Two aspects of this doctrine may be noted. First, it is a theory which 
tends to prevent the extension by implication of federal power. It pre- 
vents Congress from controlling, through the fechnically correct exercise 
of a granted power, matters which have before been left to state control. 
It is, in short, a powerful bulwark for traditional states’ rights. Second, 
the doctrine of dual federalism necessitates an important extension of 


1 See Vol. 30, p. 61. 
2 See his discussion in the first chapter of The Twilight of the Supreme Court. 
3 247 U.S. 251, 1918. 
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„judicial power. In applying it, the Court must decide not merely whether 
Congress is exercising a delegated power, but whether it is exercising that 
delegated power for a purpose which seems to the Court to fall within the 
proper range of federal authority; the Court assumes the responsibility 
of passing upon the purposes and motives which have led Congress to 
exercise its delégated powers. As Mr. Justice Cardozo neatly puts it, 
this “extends the processes of a psycho-analysis to an unaccustomed 
field.’ It is clear that the application of the doctrine of dual federalism 
greatly enlarges the opportunity and the power of the Supreme Court to 
determine what are essentially issues of national policy. 

Since this doctrine represents an important addition to our constitu- 
tional law, the cases in which it was applied may appropriately be grouped 
together and discussed at the outset of this review. 


A. QUESTIONS OF NATIONAL POWER 


I. NATIONAL POWERS AND THH TENTH AMENDMENT: 
“DUAL FEDERALISM” . 


1. The A.A.A. Case, The first case to rest upon the doctrine of dual 
` federalism was the famous case of United States v. Butler,’ invalidating 
the A.A.A. This case was spectacular both in the novelty of its constitu- 
tional doctrine and in the importance of its result. In it the Court, by a 
six to three decision, held void the Agricultural Adjustment Act of 1933. 
This important legislation had sought to meet the basic problem con- 
fronting the American farmer—low prices of farm products. For twenty 
years, farm prices had been falling steadily while prices of the goods which 
the farmer must buy had either risen or dropped much less sharply. 
American agriculture had reached a point where the normal farm income 
was not enough to run the farms and maintain a decent standard cf living. 
Furthermore, the widespread inability of American farmers to buy goods 
had a depressing effect upon the whole economic structure. The Agri- 
cultural Adjustment Act had for its central purpose the raising of the 
level of farm prices, and the consequent restoration of the farmer’s pur- 
chasing power. Its declared object was to restore farm prices to the pre- 
war level prevailing from 1910 to 1914. This was to be done by persuading 
farmers to reduce their production of basic agricultural products sufi- 
ciently to bring about the desired increase in the prices of farm commodi- 
ties. The farmers who agreed to reduce their production were to be paid 
by the government, for doing so, enough to make up the loss. These 
payments were to be made from funds raised by processing taxes levied 
upon industries which prepared farm products for the market. Floor 


t See his dissenting opinion in United States v. Constantine, 206 U.S. 287, 1935. 
s 297 U.S. 1, 1936. 
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taxes were also levied upon existing stocks of goods which would have 
been subject to processing taxes had the law been effective earlier. All of 
these complicated arrangements were to be worked out in detail through 
rules and regulations to be issued by the Secretary of Agriculture, who 
also had power to make marketing agreements and had other subsidiary 
authority. 

Attack upon the validity of the act was made by a Massachusetts cor- 
poration which sought to escape the payment of processing and floor 
taxes. The majority opinion of the Court invalidating the statute, written 
by Mr. Justice Roberts, ran along the following lines: 

First, the processing taxes are not legitimate exercises of the federal 
taxing power, since they are levied in order to finance a system of regulat- 
ing agriculture over which Congress has no power. Clearly, the processing 
taxes were levied to raise revenue—in fact, a great deal of revenue. They 
brought into the Treasury something more than a billion dollars, In what 
respect, then, did they fail to meet the test of an ordinary tax for revenue 
purposes? The Court’s answer is that these taxes are an integral and 
essential part of the complicated scheme for agricultural adjustment 
comprising the basic purpose of the act. This is a significant and novel 
limitation upon the power of federal taxation. It had been held in other 
cases, notably the Child Labor Tax Case,’ that a federal tax may be in 
reality not a tax if, by its destructive rates, it is in essence a penalty. 
By no sort of logic could the processing taxes be classified as fiscal penal- 
ties. Their invalidity as taxes lies in the fact that the money which they 
bring in is to be used to pay for a scheme of regulation lying outside the 
scope of federal authority. Mr. Justice Roberts refers to them as “‘ex- 
propriations of money from one group for the benefit of another.” 

Second, the processing taxes cannot be upheld on the ground that 
Congress is here exercising its delegated power to lay and collect taxes 
“for the common defense and general welfare” of the United States. It is 
admitted that a federal taxing statute, even if it is not a bona fide exercise 
of the taxing power, may be valid if it is a reasonable means for carrying 
into effect some other delegated power of Congress. It was urged, accord- 
ingly, that the processing taxes were aids to the exercise of the granted 
power of spending money for the public welfare. The majority opinion 
gives us for the first time an authoritative interpretation of the general 
welfare, or spending, clause. It is briefly this. The phrase ‘‘the general 
welfare” states the purpose for which money raised by federal taxation 
may be spent. It is not an independent grant of broad power, unconnected 
with taxation, to promote the general welfare. Nor does the Court adopt 
the narrower interpretation that the phrase “general welfare” must be 


.* Bailey v. Drexel Furniture Co., 259 U.S. 20, 1922. 
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interpreted to include only the objects falling squarely within the dele- 
gated powers of Congress. Under this clause, Congress may tax in order 
to raise money to be used in promoting a broad national public welfare. 
Thus far, the opinion seems to be moving in the direction of sustaining the 
processing taxes unless the Court is willing to decide that the rekabilita- 
tion of American agriculture is not an object falling within the scope of 
the national general welfare. The Court avoids making so shocking a 
statement by adroitly evading the issue. Having discussed at length what 
the general welfare clause means, Mr. Justice Roberts states that the 
Court is not required to determine whether an appropriation in aid of 
agriculture falls within it, inasmuch as the whole act is void as an in- 
vasion of the reserved powers of the states. This brings him squarely to 
the doctrine of “dual federalism,” which he develops at length. Even if 
the processing taxes are bona fide taxes, and even if the appropriations 
to aid farmers are made for the general welfare, the fact is nevertheless 
bad, because the general objective, namely, the rehabilitation and regu- 
lation of the agricultural industry, lies within the field of the reserved 
powers of the states. There is an extensive elaboration of the theory that 
the granted powers of Congress may not be used for purposes lying within 
the field of state reserved power. There is a logical difficulty with this 
doctrine which the Court does not bother to consider, The reserved 
powers of the states are by definition those powers which have not been 
granted to the federal government or prohibited to the states. How this 
body of state power, clearly defined as a residuum of powers not granted, 
can operate as a limitation upon the very grants of federal power from 
which it is left over is not made clear. If Congress is actually exercising 
one of its delegated powers, then, by definition, it cannot possibly be 
exercising a power reserved to the states. This, however, does not disturb 
the majority of the Court. 

Third, the system of crop reduction benefit payments provided for in 
the act is, in essence, coercive in character and is therefore a system of 
regulation falling under the “dual federalism” ban. It had been urged 
- that while Congress might not impose mandatory control upon farmers 
it was not doing so under the act, but was merely making voluntary 
agreements which involved the spending of federal funds. Almost from 
the beginning, Congress has appropriated money for the widest variety of 

purposes and has, in many cases, made this appropriation of money con- 
tingent upon the recipient’s doing things which the federal government 
had no direct authority to command. In short, the argument of the Court, 
as developed thus far, seems to cut the ground from under pretty much 
all of our federal grant-in-aid legislation. The majority undertakes to 
. avert any such sweeping consequences of its decision by emphasising 
what it regards as the coercive character of the crop benefit payments. 
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This coercive character arises from the fact that the ordinary farmer 
cannot afford to pass up so profitable a bargain. This coercive element is 
said to be lacking in the other varieties of federal subsidies. Mr. Justice 
Roberts concludes his opinion by a resort to reductio ad absurdum. If 
Congress, through the conditional expenditure of money raised by taxa- 
tion, may control American agriculture, what, if anything, is left which 
it may not control? This point is developed with numerous illustrations 
and with much fervor. 

A powerful dissenting opinion was written by Mr. Justice Stone and 
concurred in by Justices Brandeis and Cardozo. This opinion makes the 
following points: First, under the principles of sound constitutional con- 
struction, the Court is not entitled to invalidate a law because it is unwise. 
“While unconstitutional exercise of power by the executive and legis- 
lative branches of the government is subject to judicial restraint, the only 
check upon our own exercise of power is our own sense of self-restraint.” 
Second, the processing taxes are ordinary and legitimate excise taxes 
levied by Congress. Third, the promotion of American agriculture is an 
object falling safely within the broad concept of the general welfare. 
Fourth, the payments made to farmers, while profitable to them, cannot 
be regarded as amounting to a coercive system of regulation. Finally, the 
fears expressed in the majority opinion, that the spending power of 
Congress, if upheld in this case, will be so abused as to obliterate the 
essential lines of our federal system, leads Mr. Justice Stone to remark: 
“The suggestion that it [the delegated power to spend] must now be 
curtailed by judicial fiat because it may be abused by unwise use he 
rises to the dignity of argument. So may judicial power be abused . 
Tortured construction of the Constitution is not to be justified by re- 
course to extreme examples of reckless congressional spending which 
might occur if courts could not prevent expenditures which, even if they 
could be thought to effect any national purpose, would be possible only 
by action of a legislature lost to all sense of public responsibility.” 

It is clear from the decision in the A.A.A. case that the Bankhead 
Cotton Act, the Tobacco Act, and the Potato Act were also unconstitu- 
tional. In these three laws, Congress did not rely upon voluntary crop 
reduction agreements, but provided for compulsory crop reduction 
through the means of destructive taxation supported by criminal penal- 
ties. After the decision in the Butler case, these three statutes were, 
accordingly, repealed. 

Some weeks after the decision in the Butler case, the Court held in 
Rickert Rice Mills v. Fontenot’? that the invalidity of the Agricultural 
Adjustment Act was not corrected by the amendatory act of 1935 which 
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had primarily sought to protect the statute against the charge that it 
improperly delegated legislative power. The Court also ordered that 
taxes which had been paid under the act and which had been impounded 
pending the decision of the Court should be returned forthwith without 
reference to any procedural machinery for recovery established in the 
act itself. i 

2. The Municipal Bankruptcy Act Case. The doctrine of ‘dual federal- 
ism” was invoked also to invalidate the Municipal Bankruptcy Act of 
- 1934. This was an amendment to the general bankruptcy law. It made 
it possible for any municipality or other political subdivision of a state, 
if it had become insolvent, to secure in a federal district court a readjust- 
ment of its assets and liabilities. It might, in short, go through bank- 
ruptcy. The formal consent of the state was made necessary to the oper- 
ation of the act within its borders, and the consent of a certain proportion 
of the creditors of the municipality was required in each particular case. 
The act sought to provide relief for a very acute problem. During the 
depression, municipalities had found it impossible to make normal tax 
collections. In January, 1934, more than two thousand cities and other 
local governmental units were insolvent. Most of these had borrowed 
heavily and were receiving very little revenue. Their creditors had no 
means of relief, since there was no property available to satisfy a judg- 
. ment even if it were secured. In many cases, most of the creditors were 
willing to scale down the debts in order to secure something, but no such 
reduction of debt obligations could be enforced over the objection of even 
a very small minority of the creditors, without impairing the obligation 
of contracts. The federal agt sought to provide a way out of this difficulty. 
In Ashton v. Cameron County Water Improvement District,’ it was held 
to be unconstitutional. The Water District had issued $800,000 worth of 
six per cent bonds, and had no assets. It proposed to take advantage of 
the Municipal Bankruptcy Act to borrow enough money from the Re- 
construction Finance Corporation at four per cent to pay fifty cents on 
the dollar and write off the rest of the obligation. In a five-to-four de- 
cision, the majority, speaking through Mr. Justice McReynolds, held 
that the act was void as an exercise of the delegated federal power to 
regulate bankruptcy in such a way as to invade the reserved powers of 
the states. The Court did not deny that the power exercised was the 
bankruptcy power. The invalidity of the act resulted from the purpose 
for which the power was used. There is discussion of the resulting in- 
fringement of the sovereign authority of the states to regulate the affairs 
of their municipalities, and the disturbance of the normal equilibrium 
between state and federal power. A dissenting opinion by Mr. Justice 
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Cardozo, with whom Chief -Justice Hughes and Justices Brandeis and 
Stone concurred, pointed out that the sovereign power of a state can 
- hardly be said to be impaired if the operation of the federal statute within 
its limits is made dependent upon the formal consent of the state. The 
dissenting justices agreed that an involuntary municipal bankruptcy act 
would be void, but insisted that all state interests were adequately pro- 
tected by the statute. 

In Hopkins Federal Savings and Loan Association v. Cleary,’ the Court 
again invoked the Tenth Amendment to invalidate an exercise of federal 
‘power. The case does not involve the doctrine of ‘‘dual federalism,” but 
presents a fairly close analogy to it. The Federal Home Owners Loan 
Act of 1933 provided, amongst other things, that any state building and 
loan association which had become a member of a federal home loan bank 
by subscribing to its shares might convert itself into a federal savings and 
loan association upon the vote of a bare majority of its members and 
without the consent of the state that created it. The act provided, in 
short, that a state corporation might, without the consent of the state 
which created it, become’a federal corporation. In a unanimous opinion 
written by Mr. Justice Cardozo, this was held to be “an illegitimate en- 
croachment by the government of the nation upon a domain of activity 
set apart by the Constitution as the province of the states.” There is 
careful analysis of the legal nature of corporations and of the vital interest 
which a state has in all questions connected with their formation and the 
functions which they are permitted to carry on. The authority of the 
state over such corporations is a part of its sovereignty or “‘quasi-sover- 
eignty.’’ The Court does not pass upon the question of whether Congress 
has the power to create building and loan associations, or to convert such 
associations, once created, into corporations. It confines itself to holding 
that the federal government may not exercise power in this field over 
corporations which the state has created. The doctrine of the case does 
not apply to situations in which the federal government is exercising, as 
under the commerce clause, a power which is not only a delegated power 
but an exclusive power; for no one can contend that the authority to 
create building and loan corporations is vested in Congress exclusively, 
assuming that Congress enjoys the power at all. 


II. COMMERCE POWEE 
The Guffey Coal Act was invalidated by a six-to-three decision in the 
case of Carter v. The Carter Coal Company.’® This act, known as the 
Bituminous Coal Conservation Act of 1935 had undertaken to stabilize 
the soft coal industry after the Bituminous Coal Code had gone down 
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with the constitutional wreckage of the N.R.A. decision. The deplorable 
laboring conditions in the soft coal industry, and the cut-throat com- 
petitive practices under which soft coal is mined, are matters of common 
knowledge. The Guffey Act sought to do two major things: first, to 
establish satisfactory working conditions in the industry; second, to 
stabilize prices fh such a way as to prevent cut-throat competition and 
provide a basis for fair wage payments. A Bituminous Coal Commission 
was created, with authority to formulate a working agreement in the 
nature of a coal code. Under the provisions of this code, as administered 
by the Commission, the price of coal was to be fixed, while the wages 
and hours of labor of the miners were to be regulated and their right to 
bargain collectively protected. A tax off15 per cent was levied on the sale 
price of coal at the mine. Any producer, however, who filed an acceptance 
of the coal code established by the Commission was entitled to a draw- 
back of 90 per cent of the tax imposed. Thus a code of fair competition 
was to be established by a technique wholly different from that used in 
the N.R.A. 

The opinion of Mr. Justice Sutherland, speaking for the majority, may 
be summarized thus: First, it is apparent, and in fact it was admitted by 
counsel for the government, that the tax imposed by the act is a penalty 
rather than an exercise of the delegated power of taxation. This, however, 
does not make it invalid if it can be shown that such a fiscal penalty is 
being used in aid of some other delegated federal power. The government 
frankly admitted that the excise tax could be held valid only on the 
ground that it was a legitimate means of exercising the commerce power. 
If the Guffey Act could not be sustained under the commerce clause, it 
certainly could not be sustained under the taxing clause. With all of this 
the Court agreed. Second, Mr. Justice Sutherland turns to an examina- 
tion of the theory that the Guffey Act could be sustained as a measure 
to promote the general welfare. The preamble to the act had stated that 
this was one of its purposes; but the briefs for the government had not 
advanced any such theory as part of the constitutional argument. The 
majority opinion, however, expounds with lucidity and thoroughness the 
unsoundness of the doctrine that the federal government has inherent 
power to deal with all problems affecting the nation as a whole, and has 
in this way a general and undefined power to promote the general welfare. 
This theory had been sponsored by President Theodore Roosevelt and 
dubbed the ‘‘New Nationalism.” It had been presented to the Court by 
the Attorney-General in the case of Kansas v. Colorado,” and Mr.. 
Justice Brewer had disposed of the doctrine in a trenchant paragraph. 
The present opinion reviews this whole problem elaborately and repudi- 
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ates the theory that the national government enjoys any undelegated 
inherent powers, except perhaps in the field of international relations. 
Third, the act is not a legitimate exercise of the power to regulate inter- 
state commerce, inasmuch as it undertakes to regulate the conditions of 
labor in the mining industry. The Court emphasizes that a line exists 
between the production of goods and the later shipment of those goods 
through the channels of interstate commerce. To regulate the conditions 
of labor is to regulate local and intrastate affairs. This Congress has no 
power to do. Reference is made to the distinction drawn in the N.R.A. 
decision between those conditions and transactions which affect inter- 
state commerce directly and those which affect it indirectly. The Court 
concludes that the labor provisions of the Guffey Act are not regulations 
of interstate commerce and are, therefore, void. Fourth, even if the labor 
provisions of the act were valid under the commerce power, they are, 
nevertheless, violations of the due process clause of the Fifth Amend- 
ment, since they arbitrarily delegate legislative power to representatives 
of the industry to make binding regulations in the form of a code. This 
objection was directed to the sections of the act providing the machinery 
for the fixing of maximum hours of labor and minimum wages. In the 
language of the Court: “This is legislative delegation in its most ob- 
noxious form; for it is not even delegation to an official or an official 
body, presumptively disinterested, but to private persons whose interests 
may be and often are adverse to the interests of others in the same 
business.” Fifth, the labor provisions of the Guffey Act are so intimately 
tied up with the price-fixing provisions of the act, which were not before 
the Court in this case, that the entire statute must be held void. The 
‘Court does not pass squarely upon the validity of the price-fixing pro- 
visions. They would, in all probability, be upheld on their merits. In 
spite of the declaration of separability found in the act itself, the in- 
validity of the labor sections is held to vitiate the entire statute. At this 
point there is perhaps the most elaborate examination of the problem of 
the partial invalidity of statutes to be found anywhere in the reports. 

A vigorous dissenting opinion was written by Mr. Justice Cardozo and 
concurred in by Justices Brandeis and Stone. They held that the price- 
fixing provisions of the Guffey Act were valid regulations of interstate 
commerce, and that they were sharply separable from the labor pro- 
visions. They urged that the question of the ‘validity of the labor pro- 
visions had been improperly and prematurely raised, since the complain- 
ant, not having complied with the provisions of the code, had not been 
injured thereby. Chief Justice Hughes concurred with the majority of 
the Court in holding the labor provisions of the act void. He believed 
however, that the price-fixing provisions of the act were valid regulations 
of commerce and were separable from the labor provisions. 
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In 1929, Congress passed the Hawes-Cooper Convict-made Goods Act, 
which was to become effective in five years. This act, patterned after the 
Wilson Act of 1890 and the Oleomargarine Act of 1902, provided that 
prison-made goods transported into any state to be used or sold therein, 
` should be subject to the laws of the state upon arrival therein in the same 
manner as though they had been produced in the state, and “shall not 
be exempt therefrom by reason of being introduced in the original pack- 
age or otherwise.” In 1933, Ohio passed a law prohibiting the sale of 
prison-made goods in the open market. In the case of Whitfield v. Ohio,” 
the Supreme Court unanimously sustained the validity of the federal act 
and also the prohibitory act of the state of Ohio. The case presented no 
new issues. The Ohio statute is valid. It does not violate the comity clause 
guaranteeing the privileges and immunities of the citizens in the several 
states, since it is not discriminatory. The citizens of Ohio are under ‘the 
same disability to sell prison-made goods as are the citizens of other 
states trying to bring them in from outside. Furthermore, “the view 
of the state of Ohio that the sale of convict-made goods in competition 
with the products of free labor is an evil finds ample support in fact and 
in the similar legislation of a preponderant number of the other states. 
Acts of Congress relating to the subject also recognize the evil.” The 
federal statute itself, which divests prison-made goods moving in inter- 
state commerce of their character as articles of interstate commerce while 
still in the original package, is sustained on the authority of the case 
of In re Rahrer® upholding the Wilson Act of 1890. 

While the Whitfield case does not make any new constitutional law, 
it suggests interesting possibilities for the extension of an established prin- 
ciple. It seems obvious thé#t if this type of legislation may be passed affect- 
ing convict-made goods, it may also be passed with respect to goods made 
by child labor. Furthermore, if Congress may authorize the states to 
exercise police power over prison-made goods or child-made goods which 
have been divested of their character as articles of interstate commerce 
by the provisions of an act like this, it could probably go still further and 
forbid directly, as it did in the Webb-Kenyon Act and in the Reed 
Amendment, the shipment in interstate commerce of goods intended to 
violate the local police regulations of the states. The legislative technique 
sustained in the Whitfield case has, accordingly, been actively urged as 
a means of extending fedefal control over child labor in view of the failure 
thus far of the ratification of the Child Labor Amendment. 

The case of United States v. California holds that the Federal Safety 
Appliance Act may be validly enforced against a railroad owned by the 
state of California and engaging in interstate commerce. Mr. Justice 
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Stone wrote the unanimous opinion of the Court. The state contended 
that it was operating the railroad without profit for the purpose of facili- 
tating the commerce of the port of San Francisco and that it was, there- 
fore, engaging in its sovereign capacity in a public function. Had the 
federal statute undertaken to tax the state-owned railroad, this argument 
would have had relevance. But the situation is different when Congress is 
exercising the exclusive grant of power to regulate commerce. The Court 
draws a careful distinction between the present case and those in which 
state instrumentalities have been kept free from state taxation. This 
point is worth quotation. ‘The analogy of the constitutional immunity of 
state instrumentalities from federal taxation, on which respondent relies, 
is not illuminating. That immunity is implied from the nature of our fed- 
eral system and the relationship within it of state and national govern- 
ments, and is equally a restriction on taxation by either of the instru- 
mentalities of the other. Its nature requires that it be so construed as 
to allow to each government reasonable scope for its taxing power (see 
Metcalf & Eddy v. Mitchell, 269 U. S. 514, 522-524), which would be 
unduly curtailed if either, by extending its activities, could withdraw from 
the taxing power of the other subjects of taxation traditionally within it. 
Hence we look to the activities in which the states have traditionally en- 
gaged as marking the boundary of the restriction upon the federal taxing 
power. But there is no such limitation upon the plenary power to regulate 
commerce. The state can no more deny the power if its exercise has been 
authorized by Congress than can an individual.’ 


IH. TAXATION 


The question when is a tax not a tax was taised again in the case of 
United States v. Constantine, and again the Court invalidated a federal 
taxing statute on the ground that it imposed a penalty rather than a tax. 
The act involved was a provision of the Revenue Act of 1926, which im- 
posed a $25 excise tax on all retail liquor dealers, and then imposed a 
special excise tax of $1,000 on such dealers when they carry on the busi- 
ness of selling liquor contrary to the law of the state or municipality. Fine 
and imprisonment are provided for failure to pay this special tax. Mr. 
Justice Roberts, speaking for six members of the Court, holds that this 


18 The so-called Lindbergh Act of 1932, as amended in 1934, was interpreted 
and enforced in the case of Gooch v. United States, 297 U.S. 124, 1936. The Court 
did not pass squarely upon the validity of this federal kidnapping act, inasmuch as 
no attack seems to have been made upon its constitutionality. The Court held, how- 
ever, that an officer who is unlawfully seized and carried away to prevent the arrest 
of his captors is “‘held for reward or otherwise” within the meaning of the act. The 
conviction of Gooch for this offense was accordingly sustained. 
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$1,000 tax is not a tax, but isa penalty for the violation of state law and 
as such is an invasion of the reserved powers of the states. It is edmitted 
that the provision was valid as long as the Eighteenth Amendment was 
in force, since Congress under that amendment had full power to enforce 
national prohibition and impose penalties for violation of the law. The 
` repeal of the Eighteenth Amendment has withdrawn that federal power. 
The tax in question bears all the earmarks of a penalty. It is impased only 
upon those who are engaged in committing a crime. The amount of it is 
exorbitant when viewed from the standpoint of normal taxing policy. 
The conclusion follows that the purpose of the act is to punish and deter 
unlawful conduct. 

Mr. Justice Cardozo, with whom Justices Brandeis and Stone concurred, 
dissented. He attacked the inference of the majority that the act must be 
regarded as a penal regulation. Congress may have had wholly adequate 
reasons for imposing a higher tax upon bootleggers than upon those en- 
gaged in the lawful sale of liquor. It may have believed that an illegal 
and furtive business would be more profitable than one openly and law- 
fully conducted. It may also have believed ‘that the furtive character of 
the business would increase the difficulty and expense of the process of 
tax collection.” Congress is well within its rights in classifying businesses 
into those which are lawful and those which involve trading in contra- 
band goods, and may properly impose a higher tax upon the latter. The 
dissent closes with a sharp attack upon the practice of resting the con- 
stitutionality of a congressional act upon what the Court conceives to be 
the purpose of Congress in passing it. “The judgment of the Ccurt, if I 
interpret the reasoning aright, does not rest upon a ruling that Congress 
would have gone beyond its power if the purpose that it professed was 
the purpose truly cherished. The judgmert of the Court rests upon the 
Tule that another purpose, not professed, may be read beneath the sur- 
face, and by the purpose so imputed the statute is destroyed. Thus the 
process of psycho-analysis has spread to unaccustomed fields. There is 
a wise and ancient doctrine that the Court will not inquire into the mo- 
tives of a legislative body or assume them to be wrongful... I cannot 
rid myself of the conviction that in the imputation to the lawmakers of a 
purpose not professed, this statutory rule of caution is now forgotten or 
neglected after all the many protestations of its cogency and virtue.” 


IV. DISPOSAL OF FEDERAL PROPERTY: THE T.V.A. CASH 


In Ashwander v. Tennessee Valley Authority,” the Court passed upon 
the validity of certain narrow phases of. the government’s vast and diver- 
sified enterprise in the Tennessee Valley. In 1916, Congress authorized the 
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construction of the Wilson Dam on the Tennessee River in order to gen- 
erate power for the production of nitrates and other munitions of war. The 
plant was not finished until 1926, and for some time thereafter it was im- 
possible to reach an agreement as to whether the government should 
itself operate the enterprise or lease it to private interests. In 1933, the 
Tennessee Valley Authority was created. This is a government corpora- 
tion vested with wide and varied powers for developing and selling hydro- 
electric energy and engaging in a multitude of activities incidental thereto. 
The T.V.A. embarked upon a broad program of building dams, producing 
power, purchasing and building transmission lines, selling electric current, 
manufacturing and selling electrical applicances, and supervising the 
` gocial and economic welfare of the people, mostly federal employees, in 
the Tennessee Valley. Part of the T.V.A. policy was to provide a ‘“‘yard- 
stick” by which the actual cost of producing and selling power could be 
accurately measured. This was expected to be helpful in the governmen- 
tal regulation of rates charged by private power companies. In 1934, the 
Tennessee Valley Authority made an agreement with the Alabama Power 
Company for the purchase of certain transmission lines and other prop- 
erty. The contract provided for an interchange of hydro-electric energy, 
a sale by the T.V.A. to the company of some of its surplus power, and a 
division of the territory within which each was to sell electric current. 
Ashwander, as one of the stockholders of the power company, sought to 
enjoin the enforcement of the contract on the ground that the entire 
T.V.A. enterprise, including the specific contract provisions in question, 
was beyond the constitutional authority of the federal government. 

In an opinion from which Mr. Justice McReynolds alone dissented, the 
Court upheld the power of the T.V.A. to make and enforce the contract 
in question. The Court declined to pass upon the validity of the large 
number of spectacular activities in which the T.V.A. was engaged but 
which were not involved in the actual case before the Court. The opinion 
of Chief Justice Hughes emphasized three points. First, under its war 
power, Congress could validly provide for the construction of dams and 
of hydro-electric plants, and the production of electrical energy. Second, 
the building of the Wilson Dam can also be grounded upon the power of 
Congress to improve the navigability of streams as an incident to its 
authority to regulate commerce. Third, the Constitution specifically 
grants to Congress the power “to dispose of and make all needful rules 
and regulations respecting the territory or other property belonging to 
the United States.” This power is broad and general. It permits the 
government to dispose of surplus electrical energy by sale or lease. Earlier 
cases had upheld the government in the sale or lease of minerals found on 
public lands. The government is, accordingly, well within its rights in 
putting upon the market the hydro-electric energy which it does not need 
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for governmental purposes. Whether there are limitations upon the 
government’s power to compete in the open market with private power 
companies is not discussed. 


Yy. THE BILL OF RIGHTS— ADMINISTRATIVE PROCEDURE AND DUE PROCESS 


It is a well-established doctrine in our constitutional law that the 
findings and decisions of administrative officers and agencies which affect 
private rights must be subject to review by the courts. The precise scope 
of this review, and particularly the extent to which administrative deter- 
minations of fact may be made final, has presented many problems of 
great difficulty. Court decisions in this field have been governed quite as 
often by the practical necessities arising out of specific situations as by 
any logically consistent body of principles which can be called an admin- 
istrative law. It is settled that the rulings of administrative officers upon 
questions of law must be subject to judicial scrutiny in order to meet 
the test of due process. In Crowell v. Benson,!* a divided Court declared 
that the findings of administrative officers upon what may be termed juris- 
dictional facts must also be subject to court review. Jurisdictional facts 
are those facts upon the existence of which the authority of the officer to 
act rests. There has been much confusion and conflict, however, as to 
the finality of the other varieties of fact-finding in which our administra- 
tive agencies engage. 

A notable limitation upon the final authority of administrative officers 
to determine facts is established in St. Joseph Stockyards Company v. 
United States.!? While the doctrine of the case is perhaps not new, the 
decision itself represents a sharpening and clarification of judicial thinking 
upon the question, even if it does not produce a clarification of our ad- 
ministrative law. The case arose under the Packers and Stockyards Act 
of 1921. The Secretary of Agriculture, as authorized by the statute, issued 
an order fixing rates and services rendered in stockyards. The order was 
based upon an elaborate examination of evidence. The district court took 
the position that the Secretary’s findings of fact, supported by evidence, 
were conclusive, although the court itself did apparently examine the 
record thoroughly and agreed with the Secretary’s conclusion. The issue 
presented to the Supreme Court was that of the finality of the Secretary’s 
conclusion as to the facts. The Court was unanimous in upholding the 
validity of the Secretary’s order, but there was sharp disagreement on the 
issue just stated. A majority of the Court, speaking through Chief Jus- 
tice Hughes, held that due process of law requires a judicial scrutiny of 
findings of fact made by administrative officers when those findings of 
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fact are necessary to the determination of constitutional rights. The rate 
fixed by the Secretary must, in order to be valid, be non-confiscatory. 
Whether or not it is confiscatory depends, in the last analysis, upon the 
facts disclosed as to such matters as net income and valuation. To allow 
the Secretary the last word in determining these facts is essentially per- 
mitting him to settle the basic constitutional question involved. In a 
concurring opinion with which Justices Stone and Cardozo agreed, Mr. 
Justice Brandeis argues that the findings of fact made by the Secretary 
should be regarded as final if they are supported by evidence and if the 
procedure followed was fair. 

The case of Morgan v. United States?’ holds that it is essential to due 
process of law that the Secretary of Agriculture, in fixing a rate under the 
Packers and Stockyards Act, shall himself examine the evidence, hear the 
arguments, and consider the briefs upon which the rate order rests. In 
this case, the Secretary issued the rate order, but did not personally con- 
duct the hearing upon which it was based. The hearing was held by an 
assistant secretary who, on the basis of evidence and argument, found the 
essential facts. The two officers consulted together and the Secretary 
issued the order. This is held to deny due process, since the requirements 
of fair procedure demand that a decision upon substantial rights be made 
only by one who has personally considered the evidence and the argu- 
ments. The Court emphasizes that this does not preclude any device 
which will aid the officer making the decision by putting at his disposal 
the advice and counsel of subordinates. The duty, however, “is akin to 
that of a judge. The one who decides must hear.” The case did not raise 
any issue of the delegation by the Secretary to a subordinate of the 
power to issue an order, inasmuch as the assistant secretary in this case 
did not himself undertake to issue the order in question. 

An important case affecting the powers and procedure of the Securities 
and Exchange Commission is that of Jones v. Securities and Exchange 
Commission.* Under the Securities and Exchange Act, securities sold 
upon registered exchanges must be registered with the Commission. There 
is first an application to register the securities, accompanied by an elabo- 
rate factual statement, and when this application has been acted upon 
favorably the registration befomes effective. Jones had applied for the 
registration of certain securities. The day before his registration statement 
would have become effective under the law, the Commission began a pro- 
ceeding challenging the correctness of the statements filed and ordered 
Jones to appear at a hearing some weeks later to show cause why a stop 
order should not issue suspending the registration of the securities. Jones 
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thereupon gave formal notice that he withdrew his statement and applica- 
tion, and declined to obey the order to appear at the hearing. This pre- 
sented to the Court two questions: first, could Jones, under the law, 
validly withdraw his application for registration?; second, did the Com- 
mission have’ authority to compel Jones to testify at a hearing after his - 
withdrawal of registration? ; 

In a six-to-three decision, the Court upheld the right to withdraw the 
registration and denied the power of the Commission to pursue the sub- 
sequent investigation. Speaking through Mr. Justice Sutherland, the . 
Court held that the right to withdraw, which was nowhere specifically 
- defined in the statute, must be presumed to exist in the absence of express 
provisions to the contrary. “We are unable to see how any.right of the 
general publie can be affected by the withdrawal of such an application . 
before it has gone into effect.” The withdrawal of the registration put an 
end to the Commission’s power of investigation. Its power to hold a hear- 
ing and compel testimony is incidental to its authority to issue stop orders 
against registered securities. Since Jones has withdrawn his registration, 
the power to issue a stop order no longer exists in his case, and he has, 
accordingly, placed himself outside the range of the Commission’s power 
of inquiry. The Court rules out, with some eloquence, the existence of 
any general power of investigation in the Commission. It likens any s such 
general power to the power to issue a search warrant not based upon 
specific statements of fact and suggests a parallel with the “intolerable 
abuse of the Star Chamber.” 

Mr. Justice Cardozo dissented in an opinion in which Justices Brandeis 
and Stone concurred. He declared that the statute was wrongly inter- 
preted in permitting the voluntary withdrawal of a registration stetement 
against which formal charges have been made by the Commission. “Tọ 
permit an offending registrant to stifle an inquiry by precipitate retreat 
on the eve of his exposure is to give immunity to guilt; to encourage false- 
hood and evasion; to invite the cunning and unscrupulous to gamble ` 
with detection .... The statute and its sanctions become the sport of 
clever knaves.”’ He upheld, in the second place, the authority of the Com- 
mission to go forward with its inquiry, and ridiculed the notion that the 
orderly holding of such an investigation finder the terms of the statute is 
an invasion of constitutignal rights. “A Commission which is without 
coercive powers, which cannot arrest or amerce or imprison, though a 
crime has been uncovered, or even punish for contempt, but can only 
inquire and report, the propriety of every question in the course of the 
inquiry being subject to the supervision of the ordinary courts of justice, 
is likened with denunciatory fervor to the Star Chamber of the Stuarts. 
Historians may find hyperbole in the sanguinary simile.” 


t 


: . CONSTITUTIONAL LAW IN 1935-36 -= 969 
B. QUESTIONS OF STATE POWER 
I. THE FOURTEENTH AMENDMENT 
1. Due Process of Law ‘ 


(a) Due Process and State Police Power—The Minimum Wage Case. 
The Supreme Court’s decision in the New York minimunt wage case has 
provided more effective ammunition for those who are seeking to curb 
the power of the Court than any decision handed down in recent years. 
In the cage of Adkins v. Children’s Hospital,” decided in 1923, the Court, 
by a five-to-three vote, with Mr. Justice Brandeis not sitting, held the 
District of Columbia minimum wage law applicable to women and 
children to be.a denial of the due process of law clause of the Fifth Amend- 
ment. The Court later followed this case in refusing to review by certio- 
rari the decisions of state supreme courts holding similar state legislation 
void under the Fourteenth Amendment. There had been, however, within 
the decade much progress in the field of social legislation; and also.a 
growing feeling that if the minimum wage issue could be squarely pre- 
sented again, the Supreme Court would find a way to sustain such legisla- 
tion. In 1933, the state of New York passed a minimum wage law. This 
applied to women and children in trade and industry. It declared it to be 
contrary to public policy to employ any one at an oppressive and unrea- 
sonable wage. It defined an oppressive and unreasonable wage as one 
which is “both less than the fair and reasonable value of the services 
rendered and less than sufficient to meet the minimum cost of living 
necessary for health.” A fair wage was defined as one “fairly and reason- 
ably commensurate with the value of the service or class of service ren- 
dered.” Provision was made for the administrafion of these wage stand- 


_ ards through wage boards appointed by the Commissioner of Labor; and 


when minimum wages had been set up by these boards, failure to comply . 
with them was made a misdemeanor punishable by fine and imprisonment. 
` The validity of the New York statute came before the Supreme Court 
in the case of Morehead v. New York ez rel. Tipaldo.* The court of ap- 
peals of New York had held the statute void on the authority of the Ad- 
kins case. The Supreme Court, by a five-to-four decision, upheld the state 
court and invalidated the minimum wage law as a denial of due process 
of law. The majority opinion was written by Mr. Justice Butler. It pro- 
ceeds along the following lines: First, the Court is not asked im this case 
to reéxamine the major issues decided in the Adkins case. The contention 
of the state of New York is that the New York statute is substantially 
different from the District of Columbia act involved in the earlier case, 
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and for that reason may be upheld without reviewing the Court’s previous 
decision. Second, the New York statute is not substantially different 
from the one previously held void. The minimum wage law invalidated 
in the Adkins case had set up as the standard for a minimum wage that 
it be sufficient to maintain a decent standard of living. In the New York 
statute, two standards are set up. One is the fair value of the fair service - 
rendered. The other is the minimum cost of living. The addition of the 
standard of a fair value for service rendered does not essentially change 
the character of the act or make it constitutionally distinguishable from 
the District of Columbia statute. The New York act is, therefore, void 
on the authority of the Adkins case. Third, while the majority’s argument 
so far suggests that a minimum wage statute could be drawn which would 
not rest upon the objectionable standard of cost of living, and which . 
might, therefore, be valid, Mr. Justice Butler proceeds to blast this hope 
by pointing out that the Adkins Act had established “that the state is 
without power by any form of legislation to prohibit or nullify contracts 
between employers and adult women workers as to the amount of wages . 
to be paid.” He goes on to explain that while the standard used in the 
District of Columbia law was arbitrary, it would have made no essential 
difference had it not been arbitary, since there is a complete absence of 
valid authority to regulate wage contracts by any standard whatever. 
Fourth, the argument that the New York act may be distinguished from 
the earlier statute on the basis of changed economic and social conditions 
is summarily disposed of. There are no substantial reasons for regulating 
the wages of women which do not apply with equal force to regulation 
of the wages of men, and it is obvious that the majority of the Court 
remain unshaken in thei? view that minimum wage legislation is an arbi- 
trary denial of due process of law under any and all circumstances. 
Chief Justice Hughes filed a dissenting opinion resting upon two 
grounds. He urged, in the first place, that the New York statute was sub- 
stantially different from the one held void in the Adkins case by reason 
of the incorporation in it of the requirement that minimum wages must 
conform to the fair value of the service rendered. In the second place, he 
adds: “and I can find nothing in the federal constitution which denies to 
the state the power to protect women from being exploited by over-reach- 
ing employers through the refusal of a fair wage as defined in the New 
York statute and ascertained in a reasonable manner by competent au- 
thority.” Justices Brandeis, Stone, and Cardozo concurred in this opinion. 
Mr. Justice Stone, however, filed a separate dissenting opinion in 
which Justices Brandeis and Cardozo concurred. This opinion ran as fol- 
lows: In the first place, “I attach little importance to the fact that the 
earlier statute was aimed only at astarvation wage and that the present 
one does not prohibit such a wage unless it is also less than the reasonable 
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value of service,” Second, the power to pass reasonable minimum wage 
_ legislation for women and minors falls well within the police power of the 
state. It is not forbidden by “the vague and general pronouncement of the 
Fourteenth Amendment against deprivation of liberty without due 
process of law. Mr. Justice Stone adds: “It is difficult fo imagine any 
` grounds, other than our own personal economic predilections, for saying 
that the contract of employment is any the less an appropriate subject of 
legislation than are scores of others, in dealing with which this Court has 
held: that legislatures may curtail individual freedom in the public in- 
terest.” 

(b) Due Process of Law and Freedom of the Press. The attempt of the 
late Senator Huey Long of Louisiana to stifle newspaper criticism in his 
state fell afoul of the due process clause of the Fourteenth Amendment in 
the case of Grosjean v. American Press Company.” A Louisiana statute 
of 1934 imposed a license tax of two per cent on the gross receipts derived 
from the sale of advertising by newspapers, magazines, and periodicals 
having a circulation of more than 2,000 copies per week. The tax applied 
also to advertisements through moving pictures. It was pointed out in. 
the briefs that only thirteen newspapers out of a total of 183 in the state 
would be affected by the act, and that of these thirteen, twelve were 
“active in their objection to the dominant political group in the state, 
which group controlled the legislature and at whose dictates the legisla- 
ture passed this law.” The reference is, of course, to Senator Long’s po- 
litical machine. In an able opinion by Mr. Justice Sutherland, the Court 
unanimously holds that this tax is in substance and by intention an in- 
fringement upon the freedom of the press. A sugvey of early English his- 
tory indicates that taxes upon publications had been a favorite device 
for restricting the freedom of the press, and the framers of the First 
Amendment, which protects the freedom of the press, undoubtedly had 
in mind this type of restraint as well as other forms of previous restraints 
on publication. It is now well established that the Fourteenth Amend- 
ment protects freedom of speech as a part of the liberty which the state 
may not abridge without due process of law. This was the holding in 
Near v. Minnesota.” There is no.question here of the right of the state to 
impose upon newspapers within their jurisdiction any reasonable form of 
taxation. It is obvious, however, that the presené statute does not operate, ` 
and is not intended to operate, as a revenue measure. Its purpose and 
effect is to restrain and control publication. “It is bad because, in the 
light of its history and of its present setting, it is seen to be a deliberate 
and calculated device in the guise of a tax to limit the circulation of in- 
formation to which the public is entitled in virtue of the constitutional 
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guarantees. A free press stands as one of this ace interpreters Teei 
the government and the people. To allow it to be fettered is to fetter 
ourselves.” 

(c) Due Process of Law and Criminal Procedure. Brown v. Mississippi” 
holds that due process of law has been denied to a person convicted of 
murder upon the sole basis of confessions shown to have been extorted 
from the accused by officers of the state by means of torture. There was 
no dispute as to the gruesome facts of this case. The accused were Negroes 
charged with the murder of a white man. There was no conflict in the 
testimony of the witnesses, including the state officers who were present 
and responsible, that the defendants had been whipped until they agreed 
to sign the confessions drafted by the prosecuting officers and were threat- 
ened with renewal of the torture if they later retracted. The only substan- 
tial defense set up by the state was that the constitutional immunity - 
- from self-incrimination is not essential to due process of law. This, of. 
course, had been established in Twining v. New Jersey.?” Chief Justice 
Hughes, for a unanimous Court, points out that this is not a simple 
question of compulsory self-incrimination. He declares: “The state is 
free to regulate the procedure of its courts in accordance with its own 
conceptions of policy, unless in so doing it ‘offends some principle of 
justice so rooted in the traditions and conscience of our people ‘as to be 
ranked as fundamental.’ The state may abolish trial by jury. It may dis- 
pense with indictment by a grand jury and substitute complaint or infor- 
mation. But the freedom of the state in establishing its policy is the free- 
dom of constitutional government and is limited by the requirement of 
due process of law. Becguse a state may dispense with a jury trial, it 
does not follow that it may substitute trial by ordeal. The rack and tor- 
ture chamber may not be substituted for the witness stand.” 

(d) Due Process of Law in Taxation. In Great Northern Railway Com- 
_ pany v. Weeks, a North Dakota property tax on the railroad was beld 
void on the ground that it was excessive and, accordingly, denied due 
process of law. The Court divided six to three in the case. The majority 
opinion, written by Mr. Justice Butler, declares that the full and true 
value of the property is the amount which the owner would be entitled 
to receive as just compensation were the state or federal government 
taking it by eminent domain. The state law required assessment for pur- 
poses of taxation to be made on the basis of full and true value. The 
Court admits that the railroad was not subjected to any discrimination 
as against other property assessed for taxation in the state. It freely ad- 
mits that the company is bearing no more than its proportionate share of 
the tax burden imposed by the state. The finding that the assessment is 
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excessive is based entirely-upon the ground that the state had not taken 
-into acount, in valuing the property, the falling off in traffic earnings and 

` the value of railroad properties due to the depression. “The board’s failure 

to consider the enormous diminution in value of petitioner’s property 
caused by the 1929 collapse and the progress of the depression is, within 

’ the principles of our decisions, the equivalent in law of intention to make 

a grossly excessive assessment for 1933 in disregard of petitioner’s rights 

under the due process clause of the fourteenth amendment.” In a dis- 

senting opinion, in which Justices Brandeis and Cardozo concurred, Mr. 

Justice Stone insists that the only ground upon which the valuation of 

the railroad’s property could be held to deny due process is by showing 

either that the assessment is discriminatory or that the company is being 
compelled to bear an undue share of the tax burden imposed on all prop- 

_ erty owners in the state. He points out that this is the first time in which 
_, the Court has set aside a tax as a denial of due process of law merely on 
” the ground that the assessment on which it is computed is too high. 


9, Equal Protection of the Laws 


Two cases involving questions of equal protection of the laws arose 
-under the New York Milk Control Act. In the first of these, Borden’s Farm 
Products Company v. Ten Eyck,?® attack was made on the provision of 
the statute permitting milk dealers not having “well advertised trade 
names” to sell milk at a price one cent per quart lower than those having 
such trade names. This was alleged to be an arbitrary classification 
amounting to a denial of equal protection. The provision was upheld in a 
five-to-four decision, Mr. Justice Roberts writing the majority opinion. 
The differential in question is an incident of tlfe temporary price-fixing 
experiment upheld in Nebbia v. New York.” Evidence shows that the 
only way in which independent dealers can compete with large companies 
having well advertised trade names is to sell at a slightly lower price, and 
for many years prior to the enactment of the statute this had been the ` 
custom of the trade. A balance had been achieved, the advertised dealers 
gaining from their good will, the independent dealers from the lower price. 
To wipe out this differential and fix a uniform minimum price would 
immediately put the independerft dealers at a serious competitive dis- 
advantage. The legislature might properly take into account the differing 
situations of the two classes of dealers affected by the regulation. A brief 
dissenting opinion was written by Mr. Justice McReynolds and concurred 
in by Justices Van Devanter, Sutherland, and Butler. The opinion reiter- 
ated the views expressed in the dissent of the same justices in Nebbia v. 
New York and held that the present provision adds discrimination to 
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the basic difficulty of want of due process. The companies having well 
advertised trade names are forbidden to compete on equal terms and 
“may suffer utter ruin solely because of good reputation, honestly ac- 
quired.” i 

The same New York statute, in licensing dealers who do not have well 
advertised trade names to sell at the lower price, provided that the privi- 
lege should be extended only to those who had been continuously handling 
milk in a city of more than one million inhabitants since April 10, 1933. 
Independent dealers entering the business after the date named were 
obliged to sell at the higher price. In Mayflower Farms v. Ten Eyck,” 
the appellant entered business in the autumn of 1933. In a six-to-three 
decision, the Court, speaking through Mr. Justice Roberts, held that this 
is an arbitrary classification and a denial of the equal protection of the 
laws. It is pointed out that a firm coming newly into the business could 
not compete with the established independent dealers, because it is obliged 
to charge the higher price; no? can it compete with the well advertised 
dealers because of their established good will. It is, consequently, effec- 
tually barred from the business. The dissenting justices, Cardozo, Bran- 
deis, and Stone, felt that the question of whether new dealers should be 
permitted to enjoy the price differential was one of policy, which should 
be left to the legislature. 


II. STATE POLICH POWER AND INTERSTATE COMMERCH 


The problem of drawing the precise line at which state police regula- 
tions begin to burden or obstruct interstate commerce is, of course, a 
continuing one. During the year, it arose in three cases deserving brief 
comment. In Bayside Fish Flour Company v. Gentry,” a California 
statute required a license of persons engaged in canning fish or producing 
fish flour and forbade the permitting of any deterioration or waste of 
any fish taken in the waters of the state, or brought into the state, or the 
taking or receiving of more fish than can be used without deterioration 
or waste. There were further protections against depleting any species 
of fish. This act is held to be a reasonable exercise of the state’s police 
power for the conservation of the supply of fish within the waters of the 
state. It does not interfere in any direc? manner with the interstate busi- 
ness of the plaintiff, a concern which engages in the canning and reducing 
of fish for sale in interstate commerce; nor is the statute open to attack 
under the due process or equel protection clauses. 

A very similar result is reached in Pacific States Box and Basket Com- 
pany v. White.# Here the department of agriculture of Oregon, acting 
under a state statute, issued orders prescribing official standards for con- 
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tainers for various horticultural products. Among these were the contain- 
ers for raspberries and strawberries, which were specified in considerable 
detail. It was made unlawful to pack or transport for sale or to sell the 
fruit in containers which did not conform to this standard. The plaintiff 
is engaged in the business of manufacturing containers for berries differ- 
ent from those required by the act, and alleges that the state requirement 
conflicts with the standards set in federal legislation and also operates as 
a burden upon interstate commerce. The Court, speaking through Mr. 
Justice Brandeis, upholds the state regulations. It finds no conflict with 
the provisions of the federal Standard Baskets and Containers Act of 
1916. It points out that the state requirement is not aimed at the importa- 
tion or sale of fruit containers, but at their use, and that the effect of the 
regulation is purely local, taking place after the containers have been 
brought into the state. 

Hartford Accident & Indemnity Company v. Illinois“ upheld an H- 
linois statute forbidding persons, associations, or corporations to buy and 
sell farm produce on commission in the state unless licensed. The act 
contained various provisions against fraud and required a bond of $5,000. 
The mere fact that a commission merchant handles farm produce brought 
in or sent out across state lines is not sufficient to prevent the state from 
regulating the commission business carried on within its borders. What- 
ever effect. the regulation has upon interstate commerce is indirect and 
incidental, and until Congress supplants it by its own legislation it re- 
mains effective. A federal statute of 1930 regulates produce commission 
merchants engaged in foreign and interstate commerce, but its provisions 
do not conflict with those of the Illinois act. It fyrthermore provides that 
this act shall not abrogate nor nullify any other statute, whether state 
or federal, dealing with the same subjects as this act; but it is intended 
that all such statutes shall remain in full force and effect except in so far 
only as they are inconsistent herewith or repugnant hereto.” 


IM. STATE TAXATION AND INTERSTATH COMMERCE 


There is continuing difficulty in determining the precise techniques by 
which a state may tax the right op franchise of a foreign corporation to do 
business within its borders when that corporation is engaged in both in- 
terstate and local business. The basic test is, ofcourse, whether the state 
tax directly burdens interstate commerce. It is roughly accurate to say 
that in levying the tax, or measuring the value of the privileges for pur- 
poses of taxation, the state may use the net income derived from business 
done in the state as a standard, and is held in so doing not to burden inter- 
state commerce. If, however, it attempts to use the gross income derived 
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from business carried on in the state, both local and interstate, this has 
been fairly consistently held to be a direct burden upon the interstate 
commerce done. This problem was involved in four cases which may be 
mentioned. In Matson Navigation Company v. State Board of Equaliza-~ 
tion,® a California statute imposed a franchise tax on corporations doing 
business within the state at the rate of four per cent of the net income 
derived from intrastate or interstate business done within the state. This 
was held valid against the claim of the plaintiff that the tax could not be 
properly levied upon the 22 per cent of their business which was interstate 
and foreign. The Court, reiterating previous holdings, held that net in- 
come is a reasonable basis on which to compute the value of the right to 
carry on business within any state. 

A similar result is reached in Norfolk and Western Railway Company 
v. North Carolina.** This case upheld a North Carolina tax upon the net 
income earned within the state by an interstate railway, as a means of 
apportioning the state’s share of the total value of the system. This is 
held to be no burden upon interstate commerce and no denial of due 
process of law. 

The state of Washington, i in 1933, levied an occupation tax upon prac- 
tically all persons engaged in any intrastate business. The tax was meas- 
ured by a percentage of the gross income derived solely from the local 
business done, and did not undertake to tax the privilege of doing inter- 
state business, The rate varied for different occupations, and was three 
per cent for telephone companies. In Pacifice Telephone and Telegraph 
Company v. Tax Commission,®’ this tax was held valid against the con- 
tention of the company that its local and interstate business were so inex- 
tricably tied together that the company was unable to escape the pay- 
ment of the local tax (assuming it wished to do so) by the abandonment 
of its local business. The Court found no burden upon the interstate busi- 
ness of the company and ccncluded: “No decision of this Court lends 
support to the proposition that an occupation tax upon local business 
otherwise valid must be void merely because the local and interstate 
branches are for some reason inseparable.” 

On the other hand, an occupation tax levied by the state of Washing- 
ton, and measured by the grcss receipts from radio broadcasting from sta- 
tions within the state, is held to be an unconstitutional burden upon the 
interstate commerce carried on. This is the case of Phere Blend Station 
v. Tax Commission.* 

In two cases, the familiar rule is applied that a state may impose upon 
those engaged in interstate commerce within its borders charges for actual 
services rendered by the state. The more important of these was the case 
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of Clyde Mallory Lines v. Alabama.** Here the Alabama Dock Commis- 
sion, as authorized by law, had imposed a fee of $7.50 on vessels of five 
hundred tons and over which entered the harbor at the port of Mobile. 
This fee was to cover the general expenses of policing the harbor, and 
particularly to prevent the fire risks produced by the discharge of oil into 
the harbor by vessels and manufacturing plants. The steafnship company 
attacked the statute as being, first, a tonnage duty, and second, a burden 
on interstate commerce. Speaking through Mr. Justice Stone, the Court 
upheld the tax as against both of these objections. There is a useful dis- 
cussion of the meaning of the constitutional prohibition against the im- 
position of a tonnage duty by any state. Such tonnage duties embrace 


“all taxes and duties regardless of their name or form, and even though ~ 


not measured by the tonnage of the vessel, which operate to impose a 
charge for the privilege of entering, trading in, or lying in a port. But it 
does not extend to charges made by state authority, even though gradu- 
ated according to tonnage, for services rendered to and enjoyed by the 
vessel, such as pilotage, or charges for the use of locks on a navigable 
river, or fees for medical inspection.” The fee imposed in the present case 
is not a charge for the use of the harbor, but is a reasonable levy to cover 
the cost of maintaining the safe and efficient use of harbor facilities. The 

“fact that particular vessels are less in need of the service thus provided 
than others is irrelevant to the validity of the charge. By the same general 
argument, it is clear that no burden is being imposed upon interstate or 
foreign commerce. On the contrary, such commerce is being facilitated 
by the service which the state is rendering and for which it is making 
a clearly reasonable charge. 

A New Mexico statute of 1935 denied the u8e of the highways of the 
state for the transportation of motor vehicles on their own wheels for 
the purpose of sale within or without the state, unless such vehicles are 
licensed by the state, or owned by a licensed dealer and operated under a 
dealer’s license, or operated under a special permit for which a fee is 
charged. In Morf v. Bingaman,* these requirements were held not to 
obstruct interstate commerce, but to provide an essentially reasonable 
charge for the use of the highways of the state. 

Another New Mexico statute Imposed a tax of five cents per gallon on 
the sale and use of gasoline. Distributors, defined to include a corporation 
consuming and using in the state any motor fuel purchased in and brought 
from another state, were required to pay a license fee of $25 for each dis- 
tributing station or place of business or agency. This law was held void as 
applied to bus lines doing only an interstate business, in the case of Binga- 


man v. Golden Eagle Western Lines.“ The defendant was a Delaware 
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corporation operating bus lines which did only interstate business in New 
Mexico. The Court suggested that if the taxes exacted merely a reasonable 
charge for the use of the highways they would be valid; but the state 
court had interpreted the act a3 imposing an excise tax, and on this con- 
struction it is plainly a direct kurden upon interstate commerce. 


(5 
IV. STATE TAXATION OF FEDERAL INSTRUMENTALITIES 


The range of immunity from state taxation extended to federal instru- 
mentalities is pushed beyond previous holdings in Graves v. Texas Com- 
pany.“ An Alabama statute of 1935 required those distributing, refining, 
selling, or storing gasoline to pgy an excise tax of six cents per gallon upon 
such distribution, sale, or storage. The defendant received gasoline 
through the channels of interstate commerce which it was under contract 
to sell to the United States government in the state of Alabama. This gas- 
oline was stored in tanks within the state, subject to withdrawal under 
the terms of the agreement. The tax was exacted from the company on 
the amount of gas withdrawn from storage in the state at the time of its 
withdrawal, even though the gas was thereupon sold to the United States. 
The court, speaking through Mr. Justice Butler, held that this tax infringed 
the constitutional principle which safeguards the federal government 
against state taxation. The opinion states that the tax is a tax not upon 
the storage of the gasoline, but essentially upon its use or sale. Thus con- 
strued, it would fall under tha rule of the Panhandle Oil Company case, 
forbidding the state taxation of sales to the national government. The 
Court further declares that even if the tax be regarded as a tax on the 
storage of the gasoline, it would be open to the same objections, since “a 
tax upon anything so es€ential to the sale of the gasoline to the United 
States is as objectionable as would be a tax upon the sale itself. The 
validity of the tax is to be determined by the practical effect of enforce- 
ment.” 

In a dissenting opinion cor-curred in by Mr. Justice Brandeis, Mr. Jus- 
tice Cardozo insists that the tax is a tax upon storage alone and not upon 
sale, and emphasizes that this pushes the rule of immunity from state 
taxation far beyond the autaority of the Panhandle Oil Company case. 
“If that ruling is to stand, it will equall? forbid a tax upon the process of 
refining, or upon transportation to a market, since these, as much as 
storage, are preliminaries to sale. Not yet has the immunity of govern- 
ment from indirect obstruction been pushed to that extreme.” 


V. IMPAIRMENT CF THE OBLIGATION OF CONTRACTS 


Several cases during the present term involved the construction of the 
contract clause. In Treigle v. Acme Homestead Association,“ a law of 


43 298 U.B. 393, 1936. * 207 U.S. 189, 19386. 
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Louisiana had provided that stockholders of building and loan associa- 
tions might withdraw as members upon proper notice, and receive back 
the amount of their investments and a share of the profits. There were 
detailed provisions as to the way in which these repayments were to be 
handled. In 1932, these arrangements were modified so gs to permit the 
directors of the associations to use the available association funds for 
operating expenses, the payment of debts, and the creation of cash reserves 
for future dividends, before applying them to the payment of withdrawal 
claims. In short, in a variety of ways, the chance of the withdrawing 
stockholder to get his money back at all, and to get it back speedily, was 
limited by the new statute. This is held by the Court to impair the obliga- 
tion of the contract arising under the earlier act, as well as to deprive the 
stockholder of his property without due process of law. 

In Schenebeck v. McCrary,“ an Arkansas statute of 1935 which re- 
leased county treasurers and bondmen from liability in cases where public 
funds were lost by reason of the insolvency of a bank, and not through 
the defalcation of the county treasurer, was held not to impair the obliga- 
tion of any contract. The Court held that no individual taxpayer had any 
vested interest in the public funds in question, and that no contract obli- 
gation surrounded the funds in such a way as to protect them from the 
change provided for in the statute. 

A Louisiana statute provided for the lease of lands which had avons 
the property of the state as a result of judgments for unpaid taxes. These 
leases contained the clause that the lease should come to an end in case 
the lands were redeemed by the former owner or sold by the state. In 
Violet Trapping Company v. Grace,“ the company had leased such lands 
at a time when it was possible under the statutes for the former owners to 
redeem them only by the payment to the state of the full amount of the 
taxes due, plus penalty and interest. In 1934, it was provided by law that 
the former owner might redeem his land by payment, on an installment 
basis, of the actual taxes due. The Court held that this change in the cir- 
cumstances under which the lessee of the state would have his lease ter- 
minated did not impair the contract embodied in the lease. The clause in 
the original lease making the lawd-subject to redemption was clear and 
unambiguous, and left the state free to deermine the exact terms upon 
which the land might be redeemed or sold. * 


u 298 U.S. 36, 1936. 4 297 U.S. 119, 1936. - 


a 


AMERICAN STATE AND LOCAL GOVERNMENT 


State Constitutional Development in 1936. Something more aggres- 
sive than the laws of probability determined the fate of state constitu- 
tional amendments last year. Yea-sayers dominated nay-sayers in the 
ratio of three to two. Ninety amendments of the 158 under consideration 
in 35 states received the electoral imprimatur.? In this general mood of 


_ acceptance, only California was steadfastly negativistic, rejecting 16 of 


the 20 proposed changes. Louisianians, on the other hand, took practically 
all that was offered—with unselective enthusiasm approving 33 of the 34 
amendments on their imposing ballots. 

Two general trends—one positive, one negative—seem apparent. First, 
the passage in Colorado, Florida, Kansas, Louisiana, and Missouri of 
amendments necessary for state social security legislation indicate that 
the ray of social responsibility seen in Lloyd George’s 1909 budget, some- 
what refracted in its passage through the New Deal medium, and neces- 
sarily resolved by the prism of the federal system, is definitely to color the 
future policies of state governments. Second, with the defeat in Michigan 
of an amendment to abolish all property taxes, in Minnesota of one to 
eliminate all state property taxes, and in Colorado, Georgia, and Oregon 
of movements toward general tax limitation, it seems evident that the 
great depression tax limitation drive is losing popular appeal. Only 
Nevada reversed this general trend. 

A lesson for amendment drafters is inherent in the failure of two meas- 
ures which were in a general way conscientiously aimed toward public 
improvement, Californias omnibus civil service proposal and Michigan’s 
county reorganization scheme went down to defeat largely because the 
original proponents neglectec to “clear” with all the interested groups. 

Banks. Opinion remains divided as to the extent of responsibility at- 
tendant upon the holding of bank stock. Whereas Maryland, Ohio, and 
South Dakota removed the axisting double liability (in Ohio, by a vote 
of 1,078,160 to 24,968),? Nebraska and Utah refused to do so. 

Census. Jowa has finally decided that, without being a rabid centralist, 
one can efficiently and economical y-rtttize many federal services. Hence, 


1 The writer wishes to exffress his appreciation to Mr. Stewart Wilson, of the 
staff of the Council of State Governments, for the use of a bulletin prepared by him 
and for other materials. The Council bulletin includes all amendments and direct 
legislation, while this article is limited to the more important amendments. 

2 No former issue of this Ruyimw has noted so impressive a list. It is possible that 
1936 was actually an unusually fruitful twelvemonth, but it may also be that, be- 
cause of incomplete responses Lo questionnaires in the years prior to 1935, some 
states voting on amendments were omitted from previous lists. 

3 In all cases, the affirmative vote is given first. 
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she repealed her constitutional provision for a decennial state census 
(364,536 to 266,713). 

Civil Service. California’s rejected civil service measure, referred- to -. 
above, was opposed by civic groups and public personnel executives on 
the grounds that it was badly drafted, inflexible in form, and designed to 
cover in, without qualifying examinations, all present incumbents. Not 
unnaturally, the proposal was supported by employee associations. 

Constitutional Conventions. Rhode Island voters surprised everyone in 
March by rejecting (88,407 to 100,488) a proposal for the much-needed 
constitutional convention which had been forced through the legislature 
in the preceding year. New Yorkers voted (1,413,604 to 1,190,275) to 
hold a constitutional convention in 1938. 

Counties—Consolidation: Alabamans frowned on the consolidation of 
county government in Jefferson county (Birmingham) (69,055 to 99,080), 
and California, also averse to change, refused to extend to all counties 
the privilege—now enjoyed by counties of more than 200,000—of merging 
city and county government (793,050 to 887,235). Montana in effect 
almost prohibited the abolition or consolidation of counties, for she at- 
tached to her consent the proviso that a majority vote of electors in the 
county affected should be necessary before the step be taken (78,893 to 
59,337). Such a majority is rarely obtained. Florida sanctioned the union 
of Key West and Monroe county. Home Rule: Michigan’s vaguely worded 
county home rule measure evoked popular disapprobation. Salaries: A 
wholedome attempt to substitute salaries for fees in Limestone county, 
Alabama, was unsuccessful (65,329 to 80,467). 

Courts—Supreme Courts: In Idaho, the supreme court was given orig- 
inal and appellate jurisdiction on points of law over orders of the In- 
dustrial Accident Board. In North Carolina, the number of justices has 
been raised from five to seven and permission was granted for the court 
to sit in sections in all cases not involving constitutional questions 
(257,980 to 168,496). Local: Detailed new provisions for districting and 
for election of district judges were approved in Louisiana. Criminal Ap- 
peals: Californians want no special court of criminal appeals, it is evident: 
they defeated the proposal by a five-to-one vote (278,498 to 1,378,765). 

Crime Control—Probation and Parole: ence mechanism for 
probation and parole direction was establishéd in Texas, i.e., a board of 
three members, one appointed by the governor, one by the supreme court 
justices, one by the court of criminal appeals. At the same time, a self- 
executing constitutional amendment which sanctioned probation in cases 
involving a sentence of less than five years was rejected by Alabamans 
(68,711 to 93,009). Similarly in Nevada, judicial power to suspend sen- 
tences in certain cases was denied. Prisons: California has authorized 
maintenance of separate institutions for female felons (879,010 to 
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871,557). Criminal procedure: Prosecution on information filed by the 
prosecuting attorney as well as on grand jury indictment is now possible 
in Arkansas. The same state has ratified the simplification of circuit court 
procedure. In Michigan, the sccomplished criminal shot-putter. is no - 
longer safe, for it is now legal to use as evidence fire-arms and other weap- 
ons seized outside dwellings and on closely adjacent land. : 

Education.—Retirement: Missouri and Texas have authorized teachers’ 
retirement systems. However, the amendment in the former state is not ` 
self-executing. Freer education: Free textbooks and school supplies in 
Louisiana will henceforth make the acquisition of learning even less ex- 
pensive than formerly (258,051 to 36,360). No appeal: Even school teach- 
ers did not escape the attacks of California’s dissenting majority. Voters 
in that state registered a determined disapproval of the proposed elected 
state tenure board whieh was to have heard appeals by discharged teach- 
ers from. the decisions of local school boards (438,490 to 1,259,603). 

Elections. Satisfied with their present plan, Californians declined to 
change the permanent registration system_now in effect (471,478 to 
1,193,690). Louisiana approved the registration of electors (231,990 to 
49,294) and removed the restriction against absentee voting by mail 
(231,868 to 50,150). 

Juries, Chivalry persists in the Centennial State. Coloradans rejected 
an amendment which would have subjected their women to the incon- 
venience—so strenuously avcided by most men—of jury service. Nevada 
refused to change her existing rules concerning number of jurors, but 
, voted to permit waiver of.jury trial in criminal cases. 

Labor. In Montana, all workers except those engaged in farming and 
stock-raising will henceforth be protected by an eight-hour-day law 
(105,407 to 101,438) ; while in Texas state employees will be covered by a 
workmen’s compensation insurance plan. 

Legislatures. Arkansas created a legislative reapportionment board 
consisting of governor, secretary of state, and attorney-general to reap- 
portion the state legislature after each federal census. South Dakotans 
followed much the same technique, approving (122,381 to 89,949) a 
measure to limit the size of the legislature (house, 50 to 75; senate, 25 to 
35) and to provide reapportj ent by the governor, superintendent of 
public instruction, S AA of the supreme court, attorney-general, 
and secretary of state, if tae legislature shall fail to reapportion. Texans 
adopted a measure limiting the representation of certain large coun- 
ties. 

Salaries of legislators were under question in several states—in most of 
which attempts at increases were defeated. Delaware is still awaiting 
action on her legislative salary increase; Missouri rejected a proposal to 
substitute for per diem payments a monthly salary of $125; Oregon voters 
apparently still think $120 a session sufficient legislative pay, for they did 


AMERICAN STATE AND LOCAL GOVERNMENT 283 


‘avor the proposal to re-define by law the salaries of their senators and 
2sentatives; Utah voters disallowed an increase from four to eight 
‘rs per day; and Washington refused to permit five dollars per diem 
ises for legislators. New Jersey is considering an amendment for 
aial sessions. 
yor Control. Contrasting strongly with the preceding year of hectic 
n on this problem was the 1936 liquor record. Oklahomans voted to 
in dry; California refused to permit local option (719,185 to 1,474,- 
and Texans put a negative cross opposite the proposal for a state 
t monopoly with local option: 
inicipalities. The languishing home rule movement revived locally in 
‘Virginia: cities in that state are now empowered to draft their own 
2T8. 
sent thoughtful aoinne have improved the California home 
rovisions. It will now be possible on the same ballot to vote on the 
ion of electing a board of freeholders and to signify one’s prefer- 
for members of that board. Moreover, the legislative body of a city 
a city-county unit has also been authorized to frame a charter for 
ssion to the electorate. 
Jer. When Washington rejected a proposal authorizing state owner- 
f power plants and wholesale distribution by the states, she left 
arested political scientists in some doubt as to whether she was 
nning public ownership or expressing satisfaction with her many 
ipally owned plants. 
zon defeated (100,356 to 208,741) an amendment providing for 
tary administration of the state power act by the board of control 
t the same time, an initiated statute for a state-operated power 
- (131,489 to 208,179). 
tec Property. Governmental bodies in California have been refused 
sion to acquire art galleries or to enter into contracts or leases 
on-profit corporations in the state. 
h Carolinians voted (255,416 to 149,086) to restrict increases of 
ad state indebtedness for any biennium to two-thirds or less of the 
t which the debt has been regduged in the preceding biennium. South 
ins voted (106,610 to 91,282) to perf the government to engage 
for the economic development Wf the state, but indebted- 
se was limited to one-half of one per cent of the as- 









ful Idaho amendment permits exchange of state 
der agreement with the United States. Minne- 
to 397,106, number of votes necessary, 582,135) a 
d Wyoming. 
wna adopted (426,031 to 398,201) a joint resolution 
o enter the state militia. 
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State Officers. Apparently, “‘pcblic service” connotes more tbar zail- : 
road regulation to Californians, zor they defeated (306,831 to 1,337,"B7) ov 
an amendment to name the railread commission the “public servicecem-. ` 
mission.” They also went on record against limiting the present: fixed |: 


term of six years for commissiorers, and refused (748,486, to 1,437,559) 
to create an alcoholic beverage commission which would have assun=J— 
and extended—the licensing anc regulatory powers . the state board of 
equalization. ` 
' Georgia voters indicated that-they do not want a licutenant-go-ernor 
nor a. state superintendent of schools. Nor do they favor lengthening the 
term of the governor and other afficers from two to four years (76,1@4 to 
117,434). Election of the president of the senate was also disapprove. 
Louisiana created a department of revénue; repealed the disquhiica- 
tion of legislators for offices created during their term in the legislature 
(224,937 to 57,888); and made tae state treasurer eligible to succeed iim- 
Self, i . 
Maryland approved a measur which allows the governor to fill v-scan- 
cies in the legislature; Nebraska abolished the office of commissierar of 
public lands and buildings; Scuth Dakota approved the non-parsisan 


election of the state superinterdent of public instruction and of scanty | 


superintendents. Salary raises Fere in order in Texas, where the gcvzrnor 
will henceforth receive $12,000_the attorney-general, $10,000; the comp- 
troller, treasurer, land office commissioner, and secretary of state, $6,000 
each. Utah rejected appointment of the superintendent of public haruc- 
tion. 

Missouri voters approved the creation of a four-member state coararva- 
vation commission. In fact, the newly revived conservation pressure 
group, with a program probabl~ patterned on the Michigan organ. ee 
is active in a number of mid-western states. While the efforts to fse= con- 


servation from “politics” is commendable in intention, it should tapad : 


that creation of these indepencent commissions is likely to hamper state 
planning, of which conservatDn is, of course, an extremely imo=rtant 
part. 

Social Security. Oklahoma v2ted_{346,950 to 210,888) to create-a social >, 
security board of its own; € South Carolina empowered the general © 
assembly to enact social rty legislation. Colorado hangegme v lec“ 
all states with her minimum pension of $45 a month f 








authorized unemployment compensation. and co: 
sions (532,042 to 179,582). A cumber of other state 
referred social security: statutes. 

Taxation. The classified proserty tax had a tie sco 
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1a approving it (242,897 to 152,516) and Georgia rejecting it (65,093 to 
29,898). Californians refused (829,440 to 1,061,114) to forbid diversion 
‘motor vehicle fuel and license taxes. Colorada voted a specific gradu- 
ad ownership tax on motor vehicles. -ncome tarzes: Californians dis~ 
proved (737,629 to 1,193,225) a measire repealing personal income 
z laws and providing for a popular vote-on any income tax, and North 
rolina voted (242,492 to 178,373) to ra-se the limit on taxation of net 
omes from six to ten per cent. North Dakota and Washington re- 
ted net income tax amendments, but Coloradans authorized a gradu- 
il and/or proportional tax. Taz limitation: As we noted above, at- 
ipts at tax limitation lost out at the polls in five out of six states. 
ected: in Colorado, an over-all limitation of 20 mills in incorporated 
3s and towns and 15 mills elsewhere; ic Georgia (65,093 to 149,898), 
seasure for limitations on taxes on several classes of property; i 
higan, the abolition of all property taxes; in Minnesota (355,588 to 
847), the elimination of state property mixes except for indebtedness; 
regon (79,604 to 241,042), an over-all lmitation of six mills in 1987, 
2 reduced four per cent annually to fcur and eight-tenths mills in 
- Only in Nevada (where an over-all limitation of five cents on the 
T was approved) was the movement suzcessful. Apparently the real 
2 boards must revise their tactics—or sulscribe to the broader outlook. 
io passed (1,585,327 to 719,966) and Michigan defeated measures 
pting food from the sales tax. Missiseippi refused to authorize a 
income or sales tax. 
ser exemptions were considered more leniently. Colorado belatedly 
tted exemption of property used solely for religious worship, for 
s, for cemeteries, and for strictly sharitable purposes. Also, 
sas adopted a homestead exemption proposal; North Carolina 
zed (312,976 to 166,752) an exemptior to $1,000; and Utah au- 
ad the legislature to raise the existing essmption to $2,000. A num- 
ninor exemptions were passed in Louisiena. 


adicated above, so heterogeneous are zhe subjects submitted to 
r vote, and so various are the returns =n the subjects submitted, 
sfinitive conclusions are impossibl@NOr-y in the two fields of tax 
on and social security legislation is Were evidence of a general 
‘mpetuous generalizers may chafe at the slow accumulation of sig- 
data, but more patient and cautious s-udents of the subject can 

console themselves with the hope thas, over a long period, the 
of this direct legislative process will aford a trustworthy check 
enuinely representative quality of our sate legislatures. 


JEORGE C, S, BENSON, 
eit of Michigan. 
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Extraterritorial Powers of Cities as Factors in California Metropolitan 
Government. Some stucents of m=tropolitan problems have suggested 
. that the granting of excraterritor&l powers to municipalities by sta- 
legislatures may provide a temporery integration of governmental agem 
cies within a mefropolitan region. Inevitably, however, the developme-t 
of such powers in any extensive fastion must lead to additional confusicn 
in the already tangled Feb of jurisdictions. The problems of relationsl=p 
of governmental units are simply multiplied. This is illustrated by the 
experience of cities in Galifornia. A wide range of power has been given. 
by the state constitution and geneal laws whereby the cities may und=r- 
take public utility projects within and without their municipal boundares 
as deemed necessary. The courts,-for the most part, have been libera‘ir 
interpreting extramura. powers o cities undertaken both (a) as mun.c- 
ipal corporations providing serv-ce, and (b) as governing units exsr 
cising the police powess. A signifcant addition to municipal powers ra~ 
been made by interprstation of she constitutional provision that cities 
shall have exclusive jurisdiction n “municipal affairs.” In an early ms 
that established a cortrolling dcctrine, the court said: “The suppl~ing 
of water to outside territory, being necessarily a matter incidental to tke. 
main purpose of suptlying watar to its own inhabitants, is as muan a 
municipal affair...ss is the main purpose, which is conceded tz ke 
such, and therefore charter provisions relating thereto prevail over gea- 
eral laws, if inconsistent therevith.’’! In similar matters, the cities. ks- 
come free agents und=r freeholér charters except as they encounte= tac 
jurisdiction or interest of other cities. 

The California courts were fisst called upon to determine the powar-c= 
cities to build sewer. beyond their boundaries when legislation did rc 
‘expressly permit corstruction =f an outfall. McBean v. City of Femo 
(112 Cal. 159) became a leadir= case on extraterritorial powers wh2reh 
the rule- was stated ihat if the exercise of powers extraterritoriall; wee 
necessary and proper to the performance of expressly granted pew 13 
such exercise was valid. An eurlier case, City of Pasadena v. Stimena. 
had upheld the pow=r of a city to build its sewer lines along and throagk 
the streets of an adj»ining city 30 ect with the municipaj sewaz 
farm several miles cutside yi ity limits.* So long as the city confrmad 
to requirements of state laf, the court refused to regard an undererc1xnd 
sewer as a menace z0 the inhebitants of the city through which the Ere 
ran. However, this power of £ city to go beyond its area in dispæirg df 
its sewage has figured in metropolitan politics in the Los Angeles wea- 
several occasions. Two communities, one suburban and one discindicy 

1 City of South P_sadena v. Lasadena Land and Water Co., 152 Cal. &82. Se 


also Fellows v. City cf Los Anges, 151 Cal. 52. 
291 Cal. 239. 
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have felt it necessary to incorporate as municipalities in order to 
rt neighboring cities from locating sewage farms in their areas. 
wer has been the determining element that controls the development 
rB as well as of agricultural areas in the Western states. At a com- 
~ely early period, cities found it desirable to purghase the many 
vater companies that served within the urban territory and to 
take a unified municipal service. It has been settled beyond doubt 
ies may go far afield in search of a water supply, may purchase 
lad. water rights of existing holders, may file on water rights in the 
Jomain, and build the necessary dams, reservoirs, and aqueducts 
ra and distribute the water. Los Angeles has gone into the Owens 
alley, San Francisco to the Hetch Hetchy, and other cities lesser 
Ps to the mountains, for water. Several interesting problems arise 
creasing number of cities compete for the available water rights, 
drinciples shall govern this contest? In the case of East Bay 
al Utility District v. City of Lodi (120 Cal. App. 741), the courts 
tat inasmuch as the defendant city had made no attempt to put 
ær Claimed by it to any public use, it could not prevent the dis- 
cm condemning its riparian rights for use. The question that next 
, how much land may a city acquire beyond its borders for de- 
nt of a water supply system? San Francisco owns large holdings 
other counties and leases part of the land for agricultural and 
a club purposes. Los Angeles is reported to own seventy-five per 
the taxable land in Inyo county and owns substantially all the 
jy in the towns of Lone Pine, Independence, and Big Pine. These 
zve become large taxpayers in other coynties and cities under a 
cn of the state constitution that makes property owned by a city 
its limits subject to taxation the same as other property.’ The - 
rave never been called upon to determine limits to such municipal 
Hp. In fact, they have taken judicial notice that increased popula- 
pands an increased water supply and have upheld purchases of 
poetry so long as there is no question of fraud.‘ 
ery metropolitan community, there is-a cluster of cities surround- 


central city. As a city se onvey its water supply obtained 
-ts limits to its adits Pa other municipal bound- 
i-doing so, what regulations must it observe? One state law grants 
€l franchise privilege to cities to lay utility lines through the 


t= other cities, but requires approval of the council in the munici- 
k which the work is done.’ The courts have ruled that the city 


Constitution, Art XIII, sub. 1; San Francisco v. County of Alameda, 


Tac. 202. 
Gie v. Board of Water and Power Commissioners of L.A., 211 Cal. 70. 
Stats. (1911), p. 852. 
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of Beverly Hills could not reftse permission for construction of water 
mains through its territory by hos Angeles, because the latter had zlaas 
for the construction under way before the former was incorporate=.*° A 
later act removes the necessity for approval by the city through vhe 
territory the utility line will run. However, the use of this general fran- 
chise is subject to the “reasonsble” regulation by the city council as ło 
routing of the line and other regulations not in conflict with state lav.’ 
If the two cities disagree as to -erms and route, their only recourse is to 
the superior court of the counzy. This franchise grant has been utheld 
by the courts as not being special legislation. The state has plenery 
power over the streets and higiways and might grant such use tkareof 
as appeared best. It is immat-rial whether notice of desire to ue the 


streets constitutes acceptance Df the franchise by the city that desi-es aor 


to avail itself of the privilege cr whether acceptance is incomplete urtil 
terms are settled by a court.* A. recent controversy on this point involved 
the building of a power line by zhe city of Los Angeles from the Cobredo 
River over a route that ultimately came through the streets of Southgete. 
The state supreme court refused to entertain the suit by the complainng 
city or to take the matter from-the district court of appeals.” Los Aqgeéles 
has since completed the line as planned. 

A significant distinction exists, however, between the power of a dity 
to interfere with the franchise granted another by the state and the pover 
of a city to issue permits for construction of works within its-lim zs. Im 
the case of City of South Pæ adena v. City of San Gabriel, the ecart 
upheld the delegation of powe by the latter city to a municipal pffcer 
to issue or refuse a permit for -drilling for water within the city limis.: 
The officer had refused South. Pasadena a permit to drill or to kai € 
pump station and storage tanl upon lands owned by it within the linite 
of San Gabriel. The court wert to a doubtful extreme when it apzlied £ 
test devised by it to determine if the section in which the drilling was tc 
be done was sufficiently residential to warrant use of the police pove tc 
prevent a use that might be detrimental to residence property. [he 
majority of the court determmed that, although the section was giver 
over to small farming on lots Br the usual city lot, the temdency 
was towards making it a aa tial community. Hence well-drilling m:gh. 
be prohibited as a potentifl ruisance. Inasmuch as such cities as ScutlL. 
Pasadena are completely sucrounded by incorporated territory, thi: 


* City of Beverly Hills v. City -f Los Angeles, 175 Cal. 311. 

7 Cal. Stats. (1923), p. 147. 

8 City of Los Angeles v. City cf Southgate, 108 Cal. App. 398. 

? City of Southgate and City o- Huntington Park v. City of Los Angeles 9E Ca. 
Dec. 301. 

10 134 Cal. App. 403. 
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jen indicates that the city will be forced to decide among three op- 
= (1) exploitation of that part of the water table that lies within its 

Irmits, (2) search for water rights in the mountains, (3) member- 

x some union of cities such as the Metropolitan Water District. 

2 groups that have been interested in the developmd¢nt of municipal 
-nd power systems probably never contemplated that a city would 
c the business of utility service in territory other than its own. 

var, in a metropolitan area there arise instances in which it may 

izable or necessary for a municipal utility to supply extra-municipal 
ary. In the leading California case on this matter, the court held 
J- that a city might sell its surplus water to inhabitants of adjoin- 
© and unincorporated territory, but that under certain conditions 
z-ed a legal obligation to do so." When the city of Pasadena pur- 
the rights and property of the private company supplying parts 
cities, it was obligated to continue supplying the inhabitants of 
Pasadena. However, the obligation did not extend to maintaining 
ting system in the latter city. A constitutional amendment and 
legislation passed soon after this case was decided clearly enabled 
Œl corporations to furnish public utility services to inhabitants of 
rinicipalities. The sole qualification attached was that a city 
ct enter into competition with another city operating its own 
anless given permission by the latter.» Several cities in the 
Ttan area of Los Angeles sell water to inhabitants of other cities 
aly to the cities. By contractual arrangement, the city of Los 
& disposing of surplus power from the new Colorado River 
Glendale and Pasadena. The term “sugplus” has had a varying 
out the courts have adopted a tolerant attitude, as expressed in 
City of Los Angeles." The justice who delivered the opinion 
2 the ordinance starting proceedings did not indicate any in- 
22ngage in unlimited business. Should the city attempt to engage 
æ solely for profit, its power to do so might then be tested. 
Dolem of regulating rates and services of municipally operated 
es been left a local affair. The courts have insisted that a 
zorporation gives up its governmental characteristics 
ertakes public utility business a They interpret the 
power of the state railroad commission to extend only to 
əvned utility concerns.“ They have confessed that there may ` 


2South Pasadena v. Pasadena Land, etc. Co. and Fellows cases cited 
>zstitution, Art. XI, sect. 19 as amended in 1911; Cal. Stats. eee p. 
1-30. See also Miller v. City of Los Angeles, 185 Cal. 440. 


Pasadena v. Railroad Commission, 183 Cal. 527. See also Los Angetes 
sbove. 
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be confusion as to jurisdiction in controlling the sale of water œ ele- 
tricity by one city so another under conditions laid down in Soush 
Pasadena v. Pasadena Land, etc Co., but they have not been calle] upon- 
to determine the issue. Presumably, conditions must be regulased oy 
inter-city negoliatioa. South Pasadena finally established its owr wa-er 
system after having purchasec from Pasadena for twenty-five yes 

Another problem f metropcitan interest has been presented as Saute 
Monica and Culver City have developed municipal bus services t= pro- 
vide transportation Irom those suburban communities into Los mmgees. 
Thus far, the coune1 of the later municipality has permitted thera cnlz 
to connect with street car lines in the outer sections and has refused e= 
mission to operate directly irto the central section of the citr. Oher 
cities are reported to be awaitng successful negotiations for a dewatown 
terminus before proceeding vith plans for municipal bus lines to -ale 
care of their interest in the metropolitan transportation problen. 

Thus far, efforts of munici>alities to enforce ordinances upor ~oruB- 
tions beyond their borders heve been relatively restricted. The pow=r di 
the cities to make rules and regulations governing conduct o2 ve-teim 
types of property »wned outede their limits has been clearly estavli-he č. 
A city ordinance governing -onduct on a municipal airport ovtzids ths 
city has been sustsined.!® Conduct and control of a mountain pRzgmm4 
by a city is not uriike its cortrol of a city park. The leading ease cn 3z- 
traterritorial regulation of Lealth affairs has been In re Blob. In ths 
case, the power oz a municipality to enforce its ordinances upar persons 
having their business establishment in another city, but doing Dusiress 
also within the en orcing, cite, was approved.’ General legislati«r permits 
counties and cities to maintain milk inspection service anc to maze 
contracts with other countiss or cities to perform such work h 305psra- 
tion.'® However, the cities of Los Angeles and Pasadena inest upa a 
somewhat higher standard >f inspection and maintain their can heec- 
tion services far beyond their municipal borders to inspect ilk: a. its 
sources. With tke development of far-flung water systems, & mhi be 
expected that ci-ies would request power to enforce sanitary crdiienzes 
on municipally-cwned wat-rsh ever, the fact that stx- sapo-ies 
are being drawr chiefly io areas far beyond the metropel san =rsas 
lessens that problem at prent 

An ordinance of the cit- of Oakland provided for inspect-cn ef reat 
that was to be ised for focd within the city, the inspection to tale piace 
at the slaughte-house whether within or without the city. 4 ange por- 
tion of the city’s meat supply is slaughtered in neighboring cities. -n 1931, 


2 Ebrite v. Crawford, 215 Dal. 724. 
1° Kellar v. City of Los Axugeles, 179 Cal. 605. 17 17€ Cal. 2¢1 
18 Cal. Stats. 1923), p. 839; amended (1927), p. 1944. 
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a stete meat inspection law provided for state slaughterhouse inspection 
anc authorized municipal inspection under certain conditions. In 1934, 
the tate director of agriculture refused to grant a permit to Oakland 
unccr the 1931 act on the ground that he had no power to permit munic- 
ipa. inspection outside city limits. The court applied fthe rule that a 
city may exercise powers necessary to and fairly implied from the 
spezfic power granted by general law or charter, and thereupon sustained 
the sity.!* In viewing this use of the inspectional power as essential to 
the declared purpose of the meat inspection ordinance, the courts may 
hare set a precedent that will allow cities to extend their interest into the 
surrmunding metropolitan area. 

adevelopment that shows a better solution of problems of metropolitan 
government is illustrated by city planning. A 1927 planning act gave 
cits power to control subdividing and platting of land lying within 
thr= miles of the corporate limits and not located in any other munici- 
paki -y.2° A 1929 act modified this power over extraterritorial areas so as 
to x=rmit a city planning commission to include land outside the city’s 
boaadaries in its master plan, but gave no power of control. The de- 
velcpment of county planning commissions authorized to plan the de- 
velopment of unincorporated territories eliminates the necessity for a city 
usicz extraterritorial power in that respect. Perhaps the best integration 
“of z>vernmental functions in a metropolitan area that coincides with the . 
cowity area would be accomplished by transferring such municipal affairs 
tothe larger unit. Likewise, utility services might be transferred to a 
metcopolitan utility district. At present, the development of extraterri- 
torial power in the metropolitan areas of California gives the cities the 
cha-acter of local interest centers competing among themselves for 
spazres of influence in a complicated jurisdictional scene. 

Winston W. CROUCH. 
Zntversity of California 


at Los Angeles. . : 
m City of Oakland v. A. A. Brock, 86 Cal. App. Dec. 715. 
= Cal. Stats. (1927), p. 1899. 1 Cal. Stats. (1929), p. 1805. - 
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The Recent Movement for Better Government Personnel. Calling 
the final abolition of tke spoils system through the substitution of ca: 
service, Franklin D. Boosevelt has come forward with the boldest, the 


most courageous, and the most constructive step in his career. This | 


program is part of his plan for the reorganization of the administrative 
. structure and the fiscal controls of the government. There may be minor 


debatable issues. However, the comprehensive program is a weaving 
together of the best coastructive thought of the past generation with re- 


gard to American govesnment. 


Two years ago, such a proposal would have been chimerical. A favor- , 


able reception would hsve been no less than a miracle. Yet today we find 
that a consensus of press opinion supports the President’s merit system 
proposal, even where it is critical of the rest of the plans for administra- 
tive reorganization. Tro years ago, only a small handful of outstanding 
individuals would have realized the significance of this step. Today, ac- 
cording to polls conducted by the Institute of Public Opinion, approxi- 
mately 88 per cent of tae people are in favor of the merit system. There 
are large numbers throughout the country who know what better govern- 
ment personnel means. so that it is going to be extremely difficult for 
any spoilsman to opposs legislation for the full establishment of the merit 
system. Two years ago. experts in public administration would not have 
been in a position to advise the President to recommend such sweeping 
reforms. Today we have an easily accessible body of factual knowledge 
into which has gone therough research and years of thought. 

The drive for an improvement in government personnel during the 
last few years is a movement whose spontaneity and vigor have united 
to make it a truly dynamic force in our national life. A brief review of 
recent activities of varicus groups and agencies behind this new personnel 
movement will throw further light on its inherent strength and what the 
future can expect from it. . 

Civic Groups. In the rst place, there is the work of the civic groups. 
Probably the organizat-on that has led the way and accomplished more 
than any other single eroupfécently is the National League of Women 
Voters and its state and Mcal chapters. In 1934, the League determined 
on a two-year campaign for an improved personnel in government. Adopt- 
ing the slogan “Find ths man for the job, not the job for the man,” the 
League has been most successful in making lay citizens merit-system- 


1 This article is based ons report originally presented to the round table on career 
service at the Atlanta mee-ing of the American Political Science Association, De- 
cember 27, 1935. I wish to ~cknowledge the assistance of Frances Cole in collecting 
material to bring the reporf up to date. 
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conscious. Through its efforts, over 2, 000 copies of the TERT, of the Com- 
mission of Inquiry on Public Service Personnel have been distributed. 

The National Civil Service Reform League, progenitor of the civil 
service movement and its custodian for fifty years, has practically become 
a new organization through increased vigor and activity. During 1935 
alone, it distributed over 15,000 documents in response to individual re- 
quests. Within recent weeks, its new president, Robert L. Johnson, has 
begun to rally the support of civic groups and business leaders for the 
President's merit system proposals. 
l One hundred and eight separate civic organizations joined together, 

early in 1935, in the United Front for Better Government Personnel to 
educate their members and the public on the need for improving the 
public service. Each: of these associations has set up a committee on 
government personnel and has used as a study guide the report of the 
Commission of Inquiry on Public Service Personnel, Better Government 
Personnel. 

November of 1936 saw the establishment of the Pennsylvania Feder- 
ation for the Merit System for the purpose of waging an aggressive 
campaign to bring about merit system legislation in the 1937 session. 
The Federation is composed of 17 state-wide civic and professional 
organizations. 

Qnly last June, the Connecticut Civic Association was converted into 
the Connecticut Merit System Association, which is affiliated with the 
National Civil Service Reform League. Horace D. Taft is its president. 
In'a recent circular letter, the executive secretary, Laurence C. Smith, 
stated that local units already have been or are being formed in ap- 
proximately half of the towns and cities in Connecticut, and that over 
4, 000 pamphlets have been distributed. 

Organized Oficials. Turning from the civic groups 6 the organizations 
of ‘officials, the International City Managers’ Association, the Civil Serv- 
ice, Assembly of the United States and Canada, and the National Federa- 
tion of Federal Employees are found in the vanguard. The first organiza- 
tion devoted one of its sessions in 1935 to trained government personnel, 
with the result that .a Career Service Committee was appointed. At the 
1936 annual convention, this comet ee ae an excellent report. The 
Askociation insists that the managers themselves recognize their re- 
sponsibilities for their part in the training of young men who are going 
into the public service by taking them into their administrative service 
as’ apprentices or internes in -the process of training. The Civil Service 
Assembly has placed its activities on a permanent basis through the 
establishment of a headquarters office under the management of a full- 
time director, the office serving as a clearing house of information on 
public personnel administration. A money: News Letter was first issued 
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in June, 1935, presenting the outstanding developments in the field. This ` 
bulletin has continued to be probably the best concise statement of cur- 
rent happenings. The National Federation of Federal Employees is one . 
of the older organizations of its kind and continues to rank as the leader 
among government employee organizations. Throughout its existence it 
has taken a constructive stand on public personnel policies, which are 
discussed thoroughly in its monthly magazine, The Federal Employee. 

Other groups of officials which. have been active are the leagues of 
municipalities, a half-dozen of which have done special, intensive work 
in public education and in education within their own ranks as to the 
meaning of a career service in government. The American Association of 
Social Workers has taken a special interest in the merit system. Prac- 
tically every month, a discussion of some phase of publie personnel prob- 
lems has appeared in the official publication of the Association, The 
Compass. 

Convention Programs, Another index of the change of public opinion is 
found in the conventions of civic and professional organizations. The 
International City Managers’ Association, the Civil Service Assembly of 
the United States and Canada, the National Federation of Federal Em- 
ployees, and the American Association of Social Workers have been 
mentioned. In 1935, a session of the annual convention of the American 
Water Works Association was placed in charge of a special committee 
on government personnel—the first time in the history of this organiza- 
tion that it had shown such pronounced interest in the problem. In 1935, 
the National Municipal League devoted one session, and in 1936 three 
sessions, to the subject of better government personnel. At the first con- 
vention, a committee w&s appointed to draft a model state civil service 
“pill. When finished, the bill will be published as one of the League’s 
pamphlet series of model laws. The American Prison Association adopted 
a strong resolution supporting the merit system and training programs 
for all prison employees at its annual congress in September, 1936. A 
resolution empowering the officers of the United States Conference of 
“Mayors to prepare a plan for “assembling data on the training and quali- 
fications necessary for technical and specialized officials of city govern- 
ment and provide ways a ae qualifying applicants and compiling 
a list of available qualified #ersons from which municipalities might select 
3uitable persons when desired,” was unanimously adopted at the annual 
Zall conference in 1936. The entire program of the conference of the Ameri- 
2an Academy of Political and Social Science on November 16, 1936, was 
devoted to a discussion of improved personnel in government service. 
This meeting was followed by an issue of the Annals, January, 1937, 
n which papers by many of the outstanding authorities on the subject 
were brought together. During National Civil Service Reform Week of 
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January, 1987, conventions were held over the air. There were three na- 
tion-wide hook-ups and innumerable local broadcasts, in addition to 
“listening-in parties” and mass-meetings arranged by civic groups and 
officials’ organizations in many places. The high point in broadcasts was 
America’s Town Meeting of the Air, Thursday evening, January 14, 
which was devoted to a discussion of the question, “Shall all federal 
employees be under the civil service?” 

In addition, the National Conference of Social Workers, the American 
Public Welfare Association, the American Library Association, the Con- 
sumers’ League, the American Association for Labor Legislation, the 
American Economic Association, the American Statistical Association, 
the Government Research Association, the American Political Science 
Association, the Southern Economic Association, the General Federation 
of Women’s Clubs—to name only a few of the interested organizations— 
have taken up government personnel in special sessions of their con- 
ferences. Mention must be made also of the many meetings that the 
National League of Women Voters has held in its citizenship schools and 
in its regional conferences, and the nation-wide series of conferences held 
by the National Federation of Business and Professional Women’s Clubs. 

Educational Institutions. An outstanding event in formal education is 
the tangible growth of attention given to public administration in the last 
two years. In 1935, there were some 35 colleges and universities which 
offered definite courses in public administration designed to prepare their 
students to perform more satisfactorily tasks in the public service. To- 
day, over 100 educational institutions offer comprehensive treatment of 
the subject. 

During the last few years, the most conspicudOus event was the grant 
to Harvard University by an American industrialist and former member 
of Congress, Hon. Lucius N. Littauer, of $2,000,000 to establish a school 
of public administration. It is interesting to note that this endowment 
in 1935 came just 25 years after the establishment by the old New 
York Bureau of Municipal Research of its Training School for Public 
Service, an organization which was laughed out of academie circles as 
unworthy of recognition. Men who took work in the old Training School 
did not get credit; they had to bootleg teir training in administration. 
A generation has seen the complete transfortsation of this attitude. 

The well known Princeton Conference on Training in Public Service, 
in 1935, served to crystallize thought on training up to that time and to 
give greater momentum to the already fast rolling ball. This conference, 
organized by the Public Administration Clearing House of Chicago, was 
attended by 28 representatives from public agencies and educational in- 
stitutions. This highly significant gathering carried forward the discussion 
initiated by the first conference on training for the public service held in 
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1915 in New York and continued by the Minnesota conference of 1931 
and the Chicago conference of 1934. 

The year 1935 marked the extension of the Syracuse School of Citizen- 
ship and Public Affairs to a- two-year basis. It witnessed the establish- 
ment of the National Institute of Public Affairs on a definite graduate 
level, based upon a first year of experimentation. The School of Public 
Affairs of Washington University has now established and expanded its’ 
in-service training program. At the Harvard School of Business Admin- 
istration, a study program in public administration was inaugurated “to 
give the business man a better understanding of the government with 
whose forces he comes in constant contact, and’. . . to aid the community 
by providing a trained personnel for public business.” 

The last year has seen the expansion of each of these schools, as well 
as the addition of new ones. The University of Wisconsin held, in co- 
operation with the state board of health, a training course for sewage 
plant operators. Among other universities codperating in giving post- 
entry training courses are Ohio State University, the University of South- 
ern California, and the University of Kentucky. 

The schools organized by the state leagues of municipalities have gone 
forward to a finer recognition of their tasks, with larger attendance than 


ever in their history. In 1985, the New York Conference of Mayors and | - | 


Other Municipal Officials alone had an attendance of 7,500 public officials 
in its. regular credit courses, and its training school was incorporated as 
an‘ educational institution by the New York State Board of Regents, 
recognizing that it had a definite place in the educational system of the 


state of New York. Within the same year, more than 30,000 firemen 


attended the state and régional schools which were conducted in 42 states. 
` During one or more of the past five years, training schools of the leagues 
of municipalities have been held in 20 states. In 1931, approximately 
7,000 municipal employees were reached by these schools. By 1936, the 
total annual attendance had grown to nearly 14,000,? 

. An interesting development is the establishment of apprenticeship 
positions offered by nearly all of the 17 public administration associations 
affiliated with the Public Administration Clearing House in Chicago. 
Since only one apprentice i is tex€n on at a time by a single organization, 
there is keen competition, ith the result that outstanding college gradu- 
ates are being inducted into the field. The period ‘of training is nine 
months, during which a minimum salary is paid. So far, individuals going 
through this training have immediately received positions in public ad- 
. ministration. This system furnishes not only an excellent opportunity for 

brilliant young men and women to enter the field, but also an excellent 


2 Arnold Miles, “In-Service Training by State Leagues of Municipalities,” An- 
nals of the American Academy of Political and Social Science, January, 1937. 
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means of attracting the best brains and the finest character to the govern- 
ment service. 

In Washington, the United States Department of Justice, through the 
Federal Bureau of Investigation under the direction of J. Edgar Hoover, 
conducts three types of training schools. The first and oldést is the train- 
ing period through which recruits of the bureau itself must go before they 
can become special agents. Second, a three-months’ training course for 
municipal, county, and state police officials was conducted as an experi- 
ment in the summer of 1935. This was so successful that it reopened in 
July, 1936, as the National Police Academy of the Federal Bureau of 
Investigation. Representatives of 34 police agencies attended this course 
in scientific crime detection. The purpose of this school is primarily to 
train teachers who will open similar training schools throughout the 
United States. Following the National Police Academy come the finger- 
print identification schools which are to be conducted for periods vary- 
ing from half a day to one week in each of the 37 field offices of the bureau, 
Many of these have, indeed, already been held. 

The Graduate School of the Department of Agriculture gave a special 
ten-weeks’ course on elements of personnel administration, which was 
open to all government employees in Washington, especially those hold- 
ing supervisory positions or interested in preparing themselves for such 
positions. Similar work is being carried on by the Soil Conservation 
Service, which began in the fall of 1936. to select students who have 
qualified through civil service examinations to take a training course that 
will be combined with practical work in the field activities of the service. 
Upon completion of the course, successful candidates will be eligible for 
promotion into the regular service. 

Space does not permit consideration of the varied training given in 
other branches of the federal service,? but mention should be made of 
the training program of the TVA. Under the leadership of Dr. Floyd W. 
Reeves, personnel director, the TVA undertook the most ambitious 
employee education-training program every launched in this country or 
probably in any other. Coupled with in-service training is a broad 
schedule of occupational and cultural education intended to develop the 
inherent skills and capacities of TVA emplyees to the point where they 
will be contributing to the project the maximum of their ability.* 

New Books and Magazines. A flood of publication on government per- 
sonnel began in January, 1935, with Better Government Personnel, the re- 


3 For a full statement of this training, see John E. Devine’s Post-Eniry Training 
in the Federal Service. (Public Administration Fund, August, 1935, 75 pp., mimeo- 
graphed.) 

í Dr. Reeves has described this program in “TVA Training,” Journal of Adult 
Education, Vol. 7, No. 1, pp. 48-53. 
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port of the Commission of Inquiry on Public Service Personnel. The list 
is impressive.’ There has been a stream of articles in magazines varying 


ë In addition to the publications of the Commission of Inquiry on Public Service 

Personnel, I would list as the most important: 

American Acadelny of Political and Social Science, Improved Personnel in Govern- 
ment Service. (Annals, Philadelphia, January, 1937, pp. 268.) 

Ayres Brinser, Our Government—For Spoils or Service? (Washington, Public Affairs 
Committee, 1936, pp. 31. Public Affairs Pamphlets, No. 3.) 

Cincinnati Bureau of Governmental Research, Public Personnel Administration tn 
the City of Cincinnati. (Cincinnati, 1936, pp. 223.) 

John Edward Devine, Post-Entry Training in the Federal Service. (Chicago, Univer- 
sity of Chicago, Public Administration Fund, 1935, pp. 73.) 

René Didisheim, La Formation des Agents de V Administration. Synthése des Dé- 
libérations et Conclusions des Conférences de Zurich, Berlin, et Varsovie. 
(Bruxelles, Institut International des Sciences Administratives, 1937, pp. 51.) 

Katherine A. Frederic, Trained Personnel for Public Service. (Washington, National 
League of Women Voters, 1935, pp. 51.) 

International City Managers’ Association, Training for Municipal Administration. 
(Chicago, 1936, pp. 20.) 

International City Managers’ Association (Institute for Training in Municipal Ad- 
ministration), Municipal Personnel Administration. (Chicago, 1935, pp. 414.) 
Joint Committee on the Merit System, The Merit System in Illinois. (By Joseph 

Pois and others, Chicago, 1935, pp. 62.) 

Morris B. Lambie, ed., Training for the Public Service. (Chicago, Public Administra- 
tion Service, 1935, pp. 49.) 

Lewis Meriam, Public Service and Spectal Training. (Chicago, University of Chicago 
Press, 1936, pp. 83.) 

William E. Mosher and J, Donald Kingsley, Public Personnel Administration. (New 
York, Harper and Brothers, 1936, pp. 588.) 

National Civil Service Reform League, The Civil Service in Modern Government—A 
Study of the Merit Syste. (New York, 1936, pp. 26 and appendix.) 

Public Administration Service, Personnel Administraiion in the State Government of 
Michigan; Prepared for the Civil Service Study Commission. (Chicago, June, 1936, 
pp. 104, mimeographed.) 

Public Service as a Career. (Wharton Review of Finance and Commerce, Vol. 9, 
no. 7, April, 1936.) 

William A. Robson, ed., The British Civil Servant—Studtes by Eleven Experts. (Lon- 
don, Allen and Unwin, 1937, pp. 250.) 

O. Glenn Stahl, Training Career Servants for the City of New York. (New York, 1936, 
pp. 262, mimeographed. Ph.D. thesis, N.Y.U.) 

Ordway Tead, The Art of Leaders®fp. (New York, McGraw-Hill Co., 1935, pp. 299.) 

United States Department of-Agriculture (Graduate School), Elements of Personnel 

- Administration. (Washington, United States Department of Agriculture, Gradu- 
ate School, 1935, pp. 102.) 

74th Congress,. 1st Session, House Committee on the Civil Service, For Im- 

provement of the Government Service; hearings on H.R. 3980 (Revised). (Washington, 
Government Printing Office, 1935, pp. 454.) 

74th Congress, 1st Session, Senate, Subcommittee on the Civil Service, Ezr- 
tending the Executive Classified Service; hearings on Y. 564. (Washington, Govern- 
ment Printing Office, 1935, pp. 41.) 

Leonard D. White, Government Career Service. (Chicago, University of Chicago 
Press, 1935, pp. 99.) 
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from the Saturday Evening Post to the Atlantic Monthly; from the New 
Republic to the Rotarian; from Collier’s to Scribner’s. The little sheets of 
the leagues of municipalities and of voters’ organizations have special 
issues or articles on government personnel. The amount of material 
that has come out in the ordinary course of magazine literature, in 
the Sunday supplements, and in the regular news columns of our leading 
dailies, fills many volumes if translated into terms of the ordinary book. 
In fact, very little has been written during the past year or so concerning 
problems of government which has not made some definite reference to 
personnel, 

Reports such as that of the National Resources Board or the Treasury 
Report on the Tax Systems of Great Britain, volumes dealing with social 
security and with housing—none of these discussions now emerge and are 
presented to the public without the authors or the sponsors realizing that 
they have not performed their task unless they have included some con- 
sideration of the problem of personnel involved. Compared with the 
situation existing a few years ago, this gives an index of what has been 
happening to our thinking with respect to government personnel. It is in- 
teresting to note that the Public Affairs Committee, which has under- 
taken to make the results of research available to the public in simple 
form, presented the subject of government personnel in one of its first 
publications, Our Government—For Spoils or Merit. 

Publicists. The publicists have not only reacted favorably to the new 
movement but are pushing it along. A small list would include Professor 
Moley, who wrote several editorials and encouraged the preparation of 
articles for Today on the subject, David Lawrence, Mark Sullivan, 
Lindsay Rogers, Roger Babson, W. M. Kiplinger, Raymond G. Carroll, 
Felix Frankfurter, Oliver McKee, Jr., George Creel, Francis Hackett, 
Dorothy Thompson, Walter Lippmann, Nicholas Murray Butler, James 
B. Conant, Harold W. Dodds, Glenn Frank, Frank Kent, and others 
writing specifically on the subject of government personnel in connection 
with their comments on the national government and its administration. 

Straws in the Wind. If there were any doubt as to which way the wind 
is blowing, George Gallup’s polls on civil service would be of interest. He 
conducted two. The result of the first, published March 29, 1936, showed 
that 88 per cent of the people favored civil service. In a more recent 
poll, 86 per cent of the people expressed approval on the question, 
“Should the entire Post Office Department, including the Postmaster- 
General, be put under civil service?” The significant fact is in the heavy 
majorities cast for civil service. In no other poll has a majority exceeded 
80 per cent. 

Local Government. Much positive action has taken place in local govern- 
ment in the last few years. Civil service provisions were adopted by such 
larger cities as Bridgeport, Jacksonville, Birmingham, Memphis, El 
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Paso, Flint, Dearborn, and South Gate, California; and by Jefferson 
‘county, Alabama; San Diego county, California; Henrico county, Vir- 
ginia; Camden county, -New Jersey; and the Chicago Sanitary District. 
Among the smaller cities which have adopted merit systems, those voting 
last November were Ypsilanti, Adrian, and Muskegon, Michigan; Rah- 
way, New Jersey; and Astoria, Oregon. Ten cities acted during 1936 to 
place firemen under civil service, and three voted to place policemen 
under the merit system. Ordinances were passed in Trenton, New Jersey, 
and Toledo, Ohio, improving employment practices for municipal labor. 
A law was passed in Michigan allowing any city to have civil service for 
its fire department, and a Florida statute applied civil service to all cities 
of more than 130,000 inhabitants. Two important California laws author- 
ized small cities to contract with their larger neighbors for personnel 
service and permitted all cities to adopt by ordinance any type of per- 
sonnel system desired. In New York City, Mayor LaGuardia has taken 
a conspicuous and courageous stand throughout his administration in 
favor of appointment on the basis of fitness and definite recognition of a 
career philosophy. Even in the courts, he has insisted that men ougkt not 
to be appointed municipal court justices without having had experience in 
judicial and police administration and without possessing a general under- 
standing of the problems of crime and criminology. His leadership has 
meant a great deal, and he has never failed, whenever he has discussed 
the subject, to insist that he is working for a career service throughout 
the New York City administration. 

The States. Since 1920, it has been correct to say that only 10 states 
have civil service laws.° But on February 3, 1937, Governor Carl E. 
. Bailey signed the Arkansas bill providing for a state civil service system 
and on February 10 a similar bill became law in Tennessee, making 12 
states with merit systems. Which will be next? According to the Civil 
Service Assembly, the legislatures of Michigan, Tennessee, and Con- 
‘necticut appear “virtually certain to adopt merit system laws during- 
their present sessions.” Merit system legislation of some kind may be 
expected also in 12 other states this year.” The senate of the California 
legislature has received a completely new civil service act making changes 
in the operation of the presenf System to conform with the constitutional 
amendment passed in 1934. Civic organizations are rallying to support 
the new bill. Fifteen governors came out in favor of the merit system in 
their annual addresses and legislative messages this year. The excellent 


¢ Massachusetts, New York, New Jersey, Maryland, Ohio, Ilinois, Wisconsin, 
Colorado, and California. Kansas has a law, but it has been inoperative since 1919, 
three years after its adoption. 
7 Alabama, Arizona, Florida, Georgia, Indiana, Kentucky, Minnesota, Ne- 
‘braska, North Dakota, Oklahoma, Pennsylvania, and Rhode Island. 
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report of the Civil Service Study Commission of Michigan, headed by 
James K. Pollock, must be mentioned in any review of state activities 
in the field of government personnel. 

The Federal Government. As this article goes to press, the federal govern- 
ment stands on the threshold of the most important advance in person- 
nel administration that has been made since the adoption of the Pendleton 
Act in 1883. On January 12, the President sent his epoch-making message 
to the Congress, endorsing in its entirety the program of his Committee 
on Administrative Management, and recommending the reorganization 
of the government and the extension of the merit system ‘‘upward, out- 
ward, and downward to include all positions in the executive branch of 
the government except those which are policy-determining in character.” 
The program as presented calls for the modernizing of the civil service 
system by placing its administration under a single head and by estab- 
lishing as the watchdog of the merit system a citizen board of seven mem- 
bers for seven-year overlapping terms. It is proposed also that salaries in 
the tcp career posts be increased from approximately $9,000 to about 
$15,000, so as to make these positions more attractive to men and 
women of superior ability. Under the plan, each department will have its 
own personnel administrator, as the best managed departments already 
do, and their work will be codrdinated by the civil service administrator, 
whose relation to the President would be like that of the budget director 
at the present time. He would devote his attention to recruitment, the 
stimulation of training, promotion, and interdepartmental transfer. 

There is no need of saying that the program, although criticized, par- 
ticularly by individuals who have in the past made no contributions to 
the advance of civil service, has received the enthusiastic endorsement of 
those who have participated during the past five years in the renaissance 
of the movement for better government personnel. 

If in the present sketch one factor stands out more clearly than another, 
it is this: To move democracy, you not only must develop the facts 
through research, but you must develop also the vocabulary of the 
leaders and the support of the masses. 

LUTHER GULICK. 

Institute of Public Administration. 


The Committee as an Instrument of Coördination in the New Deal. 
Of all criticisms of the New Deal, the one most frequently emphasized is 
the lack of codrdination. Headlessness in policy-framing and sprawling 
aimlessness in policy execution are twin charges which the Administration 
has been forced to admit. The recent report of the President’s Committee 
on Administrative Management is an indication that the Administration 
intends to leave to posterity a good record on this score; but both prac- 
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titioners and students of government are well aware that no reorganiza- 
tion can be so complete, so perfect in its functional allotment of duties 
to departments, that the problem of horizontal integration will not still 
` need to be faced and solved. This reminder is less an apologia than an 
indication of the frame of reference of the present note; those who have 
been administering the government for the past four years have never 
- been unaware of the need for concerted action among the executive de- 
partments, and many attempts have been made to achieve it. A device 
often employed for the purpose has been the interdepartmental committee. 
Approximately 300 interdepartmental committees were in use between 
1932 and 1936; and they were assigned. every sort of duty, from framing 
legislative proposals to allotting wave-lengths to government broadcast- 
ing stations. In every case the committee was an attempt to bring to- 
gether representatives of two or more departments for consultation and 
some sort of codperative action; and although the committees cannot be 
forced into rigid categories, several rough classifications may be applied | 
to them. The most obvious, of course, is the distinction between those ` 


committees used to achieve coöperation in business management and ~ 


those which dealt with “service” problems—the familiar distinction be- 
tween “institutional” and “functional” activity.! As between any two 
departments, it was scon found that in some cases there was needed only 
an exchange of information regarding each other’s policies and activities; 
in other cases, the need was for parallel framing and execution of policy; 
and in a few instances, active coéperation was required. As soon as such 
need was recognized, and if there were available no more digot method 
of dealing with it, a committee was appointed. 

The use of the committee as a device for achieving ardapel 

coöperation is not unique with the Roosevelt régime. Particularly in the 
area, of managerial activity is this true; the Council of Personnel Ad- 
ministration was appointed in 1931, and the Interdepartment Radio 
Advisory Committee, the National Advisory Committee for Aéronautics, 
and the National Advisory Health Council, among others, antedate even 
the Hoover administration. However, aside from those that are continu- 
ing entities, interdepartmental committees have left but little spoor; even 
in the present administration; the number can be known with only ap- 
proximate accuracy. 
- Interdepartmental committees have been set up in four ways: by act 
‘of Congress, by executive order, by letter or memorandum of the Presi- 
dent, and by exchange of letters between cabinet secretaries. The third 
` method has been most widely used, although the important committees 
have as a rule had the more formal authorization of executive order or 
statute. 


1 W. F. Willoughby, Principles of Public Administration (New York, 1927), p. 45. 
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Perhaps the most realistic way of delineating in short space the char- 
acteristics of the interdepartmental committee will be to give thumb- 
nail sketches of a few typical instances. The salient points of description 
must include the circumstances under which the committee was set up, 
the function it performs, its use of an executive secretaridt, the essential 
features of its reporting procedure, and a word of estimate as to its suc- 
cess in fulfilling its assigned task. 

Interdepartmental Committee on Civil International Aviation. This is the 
agency negotiating with various foreign governments for the establish- 
ment of proposed international air routes. Set up by executive order, the 
committee is composed of four assistant secretaries: R. Walton Moore, 
Department of State; Stephen B. Gibbon, Treasury; Harllee Branch, 
Second Assistant Postmaster-General; and John M. Johnson, Depart- 
ment of Commerce.* Behind the initial order is a story of several months 
of informal study and consultation by the State Department, both with 
other departments, with foreign governments, and with airline officials. 
An informal liaison was established by an exchange of letters between 
the Secretaries of State and Commerce on October 11, 1933, and inside 
the State Department a special committee was appointed to study the 
legal and diplomatic aspects of the proposed negotiations.? 

The committee’s task is simplified by the fact that only one airline in 
the United States is large enough to undertake a trans-oceanic air service; 
only Pan-American Airlines replied to the published notice of negotia- 
tions. The committee’s procedure includes consultation with the Com- 
merce Department to fix safety regulations for airports and travel inside 
the United States; with the Treasury Department to arrange customs 
inspection; with the Post Office to provide for transportation of mail; 
and with other departments not represented on the committee, as the 
War Department and the Immigration Service of the Labor Department. 
When these preliminary arrangements have been made, and when the 
legal divisions of the State and Commerce Departments have approved 
the form of the agreements, the Committee as a whole negotiates with 
representatives of the foreign government concerned. Negotiations 
terminate in an exchange of diplomatic notes embodying and agreeing 
to the provisions which the committee has worked out. The South Ameri- 
can service and the route of the China Clipper were established in this 
fashion, and the committee is now working with several European coun- 
tries. 

The chairman of the group is R. Walton Moore, and the executive 
secretary, Richard Southgate, chief of the Division of Protocols and Con- 
ferences of the State Department. Most of the spade work for negotia- 


2 July 2, 1935; State Department Press Release, July 20, 1935. 
1 State Department Order No. 613, April 25, 1935. 
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tions is done under Mr. Southgate’s direction; the committee has no 
funds of its own, and its secretariat is financed on a contributory basis 
by the participating departments. The committee meets at about fort- 
nightly intervals, depending on the pressure of work. It has never pre- 
pared a formal'report; the chairman commonly reports in person to the 
White House, just before the conclusion of negotiations. 

This group has functioned satisfactorily for over a year. The only 
alternative to the use of a committee would be to make the State Depart- 
ment responsible for the work and leave to the discretion of its officials 
the matter of consulting with other agencies. Such consultation was 
necessary at so many points that it seemed preferable to make it manda- 
tory by setting up a special instrument for the purpose. However, it must 
be recognized that the effectiveness of the group is largely due to the 
leadership of the State Department, and particularly to the work of the 
secretariat. 

Emergency Conservation Work Advisory Council. Set up by Executive 
Order to advise the director of the Emergency Conservation Work, this 
Council nominally includes the Secretaries of War, Interior, Agriculture, 
and Labor;* however, the secretaries have named as alternates those 
bureau chiefs actually engaged in administering the CCC. The active 
membership thus includes Mr. A. B. Cammerer, director of the National 
Park Service, Mr. F. A. Silcox, chief of the Forest Service, Col. George 
P. Tyner, General Staff, War Department, and Mr. Frank Persons, chief 
of the U. S. Employment Service. The Emergency Conservation Work 
has from the first been a codperative enterprise; the Labor Department 
receives applications for jobs in the CCC, the Army enrolls, outfits, and 
trains those young men approved by the Labor Department, and the De- 
partments of Interior and Agriculture furnish and supervise the projects 
on which the men are put to work. The function of the Council is to 
assist the director, Robert Fechner, in framing the policies under 
which the work is conducted; the Council has discussed the selection of 
work projects and assignment of allotted funds, preparation of the budget, 
finger printing of enrollees, eligibility of veterans, the problems of colored 
units, publicity work, and many other problems of varying importance. 

The Council meets on call of the director; meetings were originally held 
weekly, but as the work was brought under control monthly meetings 
were found sufficient. Everyone directly connected with administration 
of the CCC attends; sometimes as many as 20 or 25 have been present. 
There is no secretariat, clerical help being furnished by the director’s 
office. The director has issued one annual report, in the preparation of 
which the Council presumably assisted.’ 

t Executive Order No. 6101, April 5, 1933. 


5 Emergency Conservation Work, Firat Annual Report (U. 8. Government 
Printing Office, December, 1936). 
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The success of this Council in facilitating coöperation among the four 
departments participating in the Emergency Conservation Work has 
been rather marked. The word “facilitating” is used advisedly, for of 
course it is not the Council but the director and his staff that have actu- 
ally administered the program. The Council has been a sotirce of informa- 
tion to the director, a forum for discussion among the bureau chiefs, a 
clearing house for all decisions so that each department knew precisely 
what was going on. It has been responsible to the director, but its mem- 
bers were never coerced by him; the director has been guided by its 
decisions, yet apparently never hampered or delayed in action. The 
most satisfactory explanation for this phenomenon is the happy coinci- 
dence of organizational and personal factors; the job was well planned, 
and the officials selected were both competent and willing to participate 
fully. Responsibility for the work was put squarely on the shoulders of 
a single man, and the Council was brought in at the level where it could 
be of genuine aid—not in a supervisory but in an advisory capacity. 

National Advisory Committee for Aéronautics. In quite a different cate- 
gory is the interdepartmental committee which administers the govern- 
ment’s research in aviation. The Committee is practically an independent 
institution; it was established by act of Congress, over 21 years ago, “to 
supervise and direct the scientific study of the problems of flight, with a 
view to their practical solution.’’® The members are appointed by the 
President and serve without compensation; seven are private citizens 
and eight are government officials. The present membership includes Dr. 
Joseph 8. Ames, Johns Hopkins University, chairman; Dr. David W. 
Taylor, Harry F. Guggenheim, Col. Charles A. Lindbergh, William B. 
MacCracken, Jr., Edward P. Warner, and Dr. Orville Wright, citizen 
members; from the government, Dr. Charles G. Abbott, Smithsonian 
Institution, Dr. Lyman J. Briggs, Bureau of Standards, Major-Gen. Ben- 
jamin D. Foulois, Chief of Army Air Corps, Lt.-Col. Henry C. Pratt, 
War Department, Willis R. Gregg, U. S. Weather Bureau, Rear Admiral 
Ernest J. King and Commander R. D. Weyerbacher, Navy Depart- 
ment, and Eugene Vidal, chief of Bureau of Air Commerce. The Com- 
mittee meets six times a year. 

The research work for which the Committee is responsible is managed 
by its research director, Dr. George W. Lewis, and its executive secre- 
tary, John F. Victory. The staff includes 315 paid employees at Langley 
Field, Virginia, 45 at Washington headquarters, and two in Paris; the 
Committee has a special annual appropriation, which for 1936-37 is 
$1,367,000. 

The procedure of the Committee in working out a research program 


€ Act of Congress approved March 3, 1915; amended March 2, 1928; 50 USCA 
161. 
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begins with a technical subcommittee (of which there are eight), at the 
suggestion of some private laboratory or the Army and Navy air corps: 
The Committee selects from the projects approved by its subcommittees 
those which are most important, and the staff then frames the deiails 
of the researclf and selects a laboratory to handle it. Although most of 
the investigations are conducted at Langley Field, many are farmed out 
to universities and commercial laboratories. The results of the work are 
preserved in the Committee’s four series of publications. Most of this 
material is kept confidential; Director Lewis submits it first to the Amy 
and Navy to determine whether it has military value, in which case only 
25 copies are typewritten and sent to a list of key men throughout the 
country. Non-military material is kept in the Committee’s library and’ 
circulated to the government agencies, corporations, and individuals 
on the regular mailing list. The Committee also issues an annual report, 
addressed to the President for submission to Congress. 

This Committee has many scientific achievements to its credit, and 
is interesting here as an example of interdepartmental participation in 
the direction of research. If the National Resources Committee is put ona 
statutory basis, it will probably use much the same sort of organization. 
The fiscal independence of this Committee should not obscure its very 
intimate relationship with the Departments of War and Navy; it is pri- 
marily an instrument of science, but the influence of its findings on policy 
cannot be ignored and contains significant implications for the national 
economy. This again would be true of the National Resources Committee. 

Shipping Policy Committee. Research of a different sort was the func- 
tion assigned to this temporary group, set up by memorandum of the 
Secretary of Commerce at the suggestion of the President, June 18, 1934, 
“to study in coöperation with nationally known shipping authorities 
broad questions relating to government shipping policy, merchant ma- 
rine, and shipping code.” South Trimble, Jr., solicitor of the Department 
of Commerce, was appointed chairman, with seven additional officials 
of the rank of assistant secretary or bureau chief from the Departments 
of State, Navy, Commerce, Post Office, Labor, and Agriculture. President 
Roosevelt wished this study made as a basis for legislation in the 1935 
session of Congress; out of a conference with several cabinet secretaries 
there grew the idea of an interdepartmental committee, supported by 
contribution of services from the respective departments, to consult w-th 
shipping interests and prepare a comprehensive set of recommendations. 

The Committee portioned out its task to subcommittee groups, each 
of which held hearings, and then came together after the data had been 
collected to discuss the general problems of shipping policy. No staff was 
used; clerical help was provided by the executive secretary, Thomas E. 
Lyons, chief of the Transportation Division, Bureau of Foreign aad 
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Domestic Commerce. A report was submitted to Secretary Roper on 
December 24, 1934, for transmission through the National Emergency 
Council to the President. Without going into the subject-matter of the 
report, it may be noted that the President incorporated its recommenda- 
tions into his annual message to Congress on March 4, 1935.” Two bills 
on skipping policy were considered by the Senate and House Committees 
on Commerce; one was the proposal of Coördinator of Transportation 
Joseph B. Eastman,® the other the Presidential proposal based upon 
this report.® The Copeland bill merged these proposals, and the Merchant 
Marine Act as finally passed embodied most of the recommendations of 
the Committee on Shipping Policy with regard to a merchant marine 
subsidy program.?° 

Appraisal of a committee-of this sort necessarily involves an examina- 
tion cf the validity of its recommendations. However, inasmuch as this 
committee typifies the machinery used to frame much of the New Deal 
legisletion, its organization and procedure in shaping its report are also 
interesting. In this case, only governmental officials were used; fre- 
quent_y, however, experts have been appointed from outside the depart- 
ments, as in the Committee on Economic Security. The interdepartmental 
committee has proved a very useful device for codrdinating the pre- 
liminary study on which broad legislative programs are based; this is 
codrdination of a different order from, but no less important than, that 
represented by the committee which clears legislative programs prepared 
independently by the departments. The latter type must frequently try 
to reconcile conflicting programs—an almost impossible task. Consulta- 
tion among departments is apparently easiest in the earliest stages of 
legislative drafting, and it is at this level that the interdepartmental com- 
mittee has been most successful. 

Interdepartment Radio Advisory Committee. In the coördination of 
manag=rial functions, this committee is a clear-cut type. Set up by letter 
of the Secretary of Commerce to his cabinet colleagues in 1922, its most 
recent authorization was in 1933 by executive order." The origins of the 
commistee go back to the first National Radio Conference, when it was 
foreseen that some agency. would be needed to assign broadcasting wave- 
lengths to the stations operated by the executive departments. This is 
a funct_on of the President,“ and to keep it quite separate from the serv- 
ice function and policy-determining activity of the Federal Radio Com- 
mission, a separate instrument was created. The Committee is composed 
of technicians, one from each of the executive departments, the Inter- 


T House Doc. 118, 74th Cong., Ist Seas. 8H. R. 5879, ard S. 1632. 
* H. R. 7321, and S. 2582. 10 Approved June 29, 1936. 

11 Executive Order No. 6472, December 2, 1933. `- i 

13 48 Stat. 1083, 47 USCA, sec. 305. 
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state Commerce Commission, the Federal Trade Commission, and the 
Federal Communications Commission, appointed by the ranking officer 
thereof for indefinite terms. Turnover in membership has been very 
slight, several of the original members still serving at the present time; 
and the chairfnan and executive secretary, who are elected by the Com- 
mittee, have also held office for relatively long periods. The Committee 
has no funds, but is staffed on a contributory basis; it meets regularly at 
fortnightly intervals. 

In performing its function, the Committee uses one technical subcom- 
mittee, to screen out the original applications for wave-length assign- 
ments. These applications, which originate in the bureau commanding 
the radio station and are signed by the department head, are considered 
by the Committee in open forum; the chairman has a deciding vote, but 
apparently assignments are made through amicable discussion on a 
basis of mutual give and take. There are no fixed policies of priority, for 
instance as between the Coast Guard and the Forest Service; there is 
some indication that an important secret fleet frequency of the Navy 
would be given the right of way, but this would be by general agreement. 
When the assignments have been made, they are embodied in an execu- 
tive order, which is sent to the White House for the President’s signature 
and which constitutes the Committee’s only report. The Committee has 
no concern with the internal activity of the bureaus involved, and it 
shows no reflection of changes in administrations. 

Perhaps the most significant factor in an appraisal of this committee 
is that its members are technicians, not policy men. The long tenure, 
absence of fundamental controversy, emphasis on routine, and ability to 
see the other man’s viewpoint are all characteristics of the committee set 
up to codrdinate managerial activity. Codperation here is relatively easy; 
men who are engaged in identical work in different departments seldom - 
have difficulty in finding common ground for discussion. 

Summary. The five cases here presented include fairly typical examples 
of three major activities for which interdepartmental committees have 
been used: codrdination of functional policy, research and planning, and 
codrdination of institutional policy. Though such a compression of data 
as this scarcely affords a basis for generalization, a word of comment is 
necessary to indicate the place of interdepartmental committees in the 
codrdinating process. The use of committees will not cease with 1941; 
rather, the unmistakable trend toward broad social programs will bring 
a wider use of them (a) because it will increase the need for the framing 
of policy by more than one executive department, (b) because it will in- 
crease the number of administrative agencies. It is therefore imperstive 
to define the uses to which a committee may properly be put. 
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The general criterion by which the success of existing committees must 
be judged is their ability to agree upon a policy which will thereafter be 
adopted as the policy of each of the participating departments. It is also 
possible to frame subsidiary criteria for estimating how well the com- 
mittee has performed its assigned function. The committees here de- 
scribed have all been reasonably successful, but in this they represent 
.a woefully small minority. Taking a broad view of the 300-odd interde- 
partmental groups in existence between 1932 and 1936, four facts must 
be edmitted: (1) many committeés were created for functions which no 
committee could fulfill; (2) many were handicapped from the start by 
unwieldy size, thoughtless appointment of personnel, or lack of adequate 
or definitive authority; (3) duplication of effort among committees was 
almost as widespread as among executive agencies; and (4) the process of 
appointment and organization was utterly haphazard, resulting in great 
loss of energy and time. At most, a third of the committees appointed 
performed some valuable service. 

But the successful committees are understandable only in comparison 
with the failures; again viewing the situation as a whole, there are ap- 
parent certain characteristics of the effective and the ineffective type 
whish may assist in answering the fundamental query: Under what cir- 

„cumstances is an interdepartmental committee really useful? In the first 
place, the committee may be used only where discussion is essential and 
appropriate; where haste, or secrecy, or decisive action are the primary 
desiderata, some other mechanism may as well be found at the outset, 
for it will have to be found in the end. Second, the problem must be one 
requiring over-all consideration; it is sheer waste of time to formalize an 
interdepartmental group where the matter canebe handled by a single 
department through individual consultation. Finally, the organization of 
the committee must be carefully planned in the light of its function and 

- the two points just mentioned. The number of members should be kept 
smell enough to be manageable, yet large enough to be inclusive; mem- 
bers should be appointed with an eye both to competence and person- 
ality, rather than merely naming the first person who comes to the 
Secretary’s mind as being generally capable. If a secretariat is used at all, 
it should be more than a mere recording agent; its contribution should 
include (a) continuity, by drawing together the threads of the work 
from the subcommittees and from one meeting to the next, and (b) vital- 
ity, by digesting the discussions of the committee and subcommittees to 
furnish the right word at the right moment and fresh ideas when 
possible.¥ 


-3 The Central Statistical Board, which alone would furnish material for a mono- 
graph on coordination, is the outstanding example of effective staffing. 


` 
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A thorough study of coördination must view the problem of inter- 
departmental concert from two angles: the achievement of parallel action, 
which is the concern of the present note; and the effects of conflicting 
action, which is a far broader field. To trace the codrdinating process 
from the specific circumstances which bring into being an interdepart- 
mental committee (or other mechanism) all the way through to the im- 
plications which conflicting policies hold for the entire national economy, 
is perhaps the highest objective of such a study. It is an objective that 
ean be attained only by a series of systematic studies analyzing the 
mechanisms of administrative codrdination in action. 

Mary C. TRAcKETT, 

Columbia University. . 


NEWS AND NOTES 


PERSONAL AND MISCELLANEOUS 
Compiled by the Managing Editor 


A committee on program for the Philadelphia meeting of the American 
Political Science Association next December has been appointed as fol- 
lows: Professors Francis W. Coker, Yale University, chairman; William 
Anderson, University of Minnesota; Cullen B. Gosnell, Emory Uni- 
versity; Lindsay Rogers, Columbia University; and James T. Young, 
University of Pennsylvania. One or two other persons may be added. 
Professor John M. Gaus, University of Wisconsin, has been made one 
of the Association’s three representatives in the Social Science Research 
Council, and Professor Joseph P. Chamberlain, Columbia University, has 
bee. reappointed as one of its two delegates to the American Council of 
Learned Societies. The Committee on Policy for the year had not been 
made up fully at the date of writing, but will include Professors Arthur 
N. Holcombe, Harvard University, chairman; A. B. Butts, University 
of Mississippi; Kenneth Colegrove, Northwestern University; and 
Thomas Reed Powell, Harvard Law School. 


The 1937 edition of the Political Science Personnel Service was ready 
for distribution to administrative officers and heads of departments in 
higa schools, colleges, and universities and to government officials early 
in April. This Service includes the records of graduate students and 
young doctors of philosophy who are prepared to take teaching positions . 
or research and governmental posts. The Service is distributed free of 
charge on application to the Secretary-Treasurer, 305 Harris Hall, 
Northwestern University, Evanston, Illinois. ° , 


Professor John A. Fairlie returned from a European trip in December 
and resumed teaching at the University of Ilinois at the beginning of the 
second semester. 


Professor Raymond Moley, who in addition to teaching at Columbia 
University edits News Week, will be on sabbatical leave from the Uni- 
versity in 1937-38. 


Professor Austin F. Macdonald, of the University of California, went 
abroad in January and will remain until the opening of the fall term. 


After teaching at Stanford University during the autumn and winter 
quarters, Professor Clyde Eagleton, of New York University, went to the 
Far East for several months of travel and observation. 


Following a two-~years’ leave of absence from the University of Arkan- 
sac, Professor Kenneth O. Warner has resigned to continue as field con- 
sultant with the American Municipal Association. 
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Professor E. Allen Helms, of Ohio State University, participated in the 
public forum program sponsored by the Office of Education in Morgan- 
town, West Virginia, during the month of February. 


Dr. Hyman ,E. Cohen has returned from his year abroad as a fellow 
_ of the Social Science Research Council, studying emerging political tend- 
encies and thinking in Europe. He is now research associate and in- 
structor in the department of political science at the University of 
Chicago. l 

Dr. Clarence A. Dykstra, city manager of Cincinnati since 1930, and 
formerly professor of political science at the University of Kansas (1909- 
18), and the University of California at Los Angeles (1923-29) has been 
chosen president of the University of Wisconsin and will enter upon his 
new duties in May. 


Professor Emery E. Olson, dean of the school of government at the 
University of Southern California, and lately on leave in connection with 
the in-service training project for federal employees in Washington, 
D. C., sponsored by the American University, will return to his post at 
Los Angeles at the beginning of the next academic year. Meanwhile, 
during the coming summer, he will serve as director of the second annual 
Institute of Government at the University of Washington, Seattle. 


Mr. Robert Smith, formerly personnel technician of the Farm Credit 
Administration, has been appointed director of personnel in the U. 8. 
Department of Labor, which now becomes the second “old line” federal 
_ department (Agriculture being the first) to establish a personnel office. 


Professor Jesse S. Reeves has resigned the chairmanship of the depart- 
ment of political science at the University of Michigan, held by him 
since the department was first organized in 1910. His successor is Pro- 
fessor Ralston Hayden, who a year or more ago returned to the Uni- 
versity from the vice-governorship of the Philippines. 


Dr. Fannie Fern Andrews has returned to the United States after a 
four-months’ study of the “danger zone” of Europe, during which she 
visited Paris, Munich, Prague, Warsaw, Danzig, Berlin, Cracow, Vienna, 
Budapest, Trieste, Rome, Milan, and Geneva. Her plan of investigation 
included chiefly interviews with foreign offices. More recently, Dr. 
Andrews has been delivering sundry lectures on European diplomacy. 


Training of students for service in state and local government, particu- 
larly in Pennsylvania, has been made one of the functions of an Institute . 
of Local Government organized recently at Pennsylvania State College. 
Dr. H. F. Alderfer is serving as special adviser to students taking the 
course. 


NEWS AND NOTES 813 | 


With the assistance of W.P.A. funds, the Bureau of Governmental 
Research at the University of Washington, Seattle, is undertaking a 
survey of local government in the state of Washington. Local government 
functions, both administrative and financial, will be examined. From 
seven months to a year will be required to collect and intefpret the neces- 
sary information. Dr. Edmund F. Spellacy, associate professor of political 
science, is acting as research director. 


The United States agency for documents published by the League of 
Nat-ons, the International Institute of Intellectual Codperation, and the 
Permanent Court of International Justice has been transferred from the 
World Peace Foundation to the Columbia University Press, which now 
maintains a special division known as the International Documents 
Service. 


Tae U. S. Northwest Territory Celebration Commission is offering a 
cash prize of one thousand dollars for “the best standard work, in manu- 
script form, covering the history of the Ordinance of 1787 and its effects 
upon the development of government,” and submitted to the Commission 
at its office in Marietta, Ohio, on or before June 1, 1938. 


A-nerasia; A Review of America and the Far East is a valuable new 
monthly magazine published at 125 East 52nd St., New York City, under 
the managing editorship of Philip J. Jaffe and the sponsorshipof an editorial 
board which includes Frederick V. Field, T. A. Bisson, Cyrus H. Peake, 
Owen Lattimore, Kenneth Colegrove, and William T. Stone. The first 
issue appeared in March. è 


Pi Sigma Alpha, national honorary fraternity in political science, held 
its kiennial meeting in connection with the American Political Science 
Asscciation meeting at Chicago in December. Thirty delegates represent- 
ing aixteen of the twenty-seven chapters were present. The following 
officars were chosen: president, Harvey Walker, Ohio State University; 
vice-president, Charles W. Shull, Wayne University; secretary-treasurer, 
J. W. Manning, University of Kentucky. 


A new guide to the Federal Archives of the United States is being 
compiled by members of the staff of the National Archives on the basis of 
information assembled by the deputy examiners in their preliminary 
survays of the material in Washington and by the W.P.A. Survey of 
Federal Archives in its inventories of records outside the District of 
Columbia. The guide will be published in parts as completed, and each 
will describe the records, both in and out of Washington, of one of the 
majcr agencies of the government or of a group of minor agencies. 
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The tenth annual session,of the Emory University Institute of Citizen- 
ship was held at the University on February 8-12, under the direction 
of Professor Cullen B. Gognell. The lecture staff consisted of Dr. Ray- 
mond L. Buell, Foreign Policy Association; Dr. Thomas H. Reed, Na- 
tional Municipal League; Professor Edward S. Corwin, Princéton Uni- 
versity; Mr. Edwin R. Embree, Julius Rosenwald Fund; Mr. Francis B. 
Sayre, Department of State; and Mr. Murray Seasongood, ex-mayor of 
Cincinnati, Ohio. Round table leaders included Professors Frank W. 
Prescott, University of Chattanooga, and George Spicer, University of 
Virginia. 


With “The World Challenge to Democracy—How Can America Meet 
It?” as the general theme for its lectures, forums, and round tables, the 
Summer Institute for Social Progress will hold its fifth annual conference 
for men and women on July 19-24 on the campus of Wellesley College. 
Dr. Colston €E. Warne, professor of economics at Amherst College, will 
be head of the Institute faculty this year, and will be assisted by other 
experts, chosen not only for their knowledge of their respective fields 
but for their ability to stimulate pertinent discussion. The conference 
offers an opportunity for political scientists to come together with men 
and women active in the industrial, business, and professional worlds, 
all of whom bring their personal practical experience to bear on current 
economic and social problems. Details may be had from G. L. Osgood, 14 
West Elm Avenue, Wollaston, Mass. 


The first number of Population Index, a guide to current demographic 
materials for students, sesearch workers, and teachers, appeared in Jan- 
uary. The Index is published quarterly by the School of Public Affairs, 
Princeton University, and the Population Association of America. It 
continues the Association’s bibliography, Population Literature. The cur- 
rent number contains two new sections, Current Items and Statistics, 
in addition to a bibliography covering more than 400 recent books and 
-~ articles. Current Items is devoted to notes on matters of special interest 
to students of population, such as announcements or reports of meetings 
and comments on new developments. The Statistics section presents 
population and vital statisties for a large number of countries as well 
as special data for the United States. The Index goes to all members of 
the Population Association. Others wishing to receive it may write to 
the Office of Population Research, 20 Nassau Street, Princeton, New 
Jersey. 


Sir Frederick Pollock, preéminent among the legal scholars of the 
English-speaking world in his generation, died at his home in London on 
January 18 at the age of ninety-one. From his death-bed, he advised 
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Sir John Simon on the form which King Edward’s abdication should take. 
Editor of the Law Quarterly Review from its establishment until 1918 and 
of the Law Reports for forty years, author of many text-books and tres- 
tisee widely used in law schools, and lecturer on legal subjects in many 
lands including India and America, he was perhaps best known to polit- 
cal scientists by the History of English Law which he wrote in collabora- 
tion with Professor Maitland, his Essays in Jurisprudence and Ethics, 
and. not least, his Introduction to the History of the Science of Politics, tell- 
ing :n a hundred brilliant pages of the ways in which men have conceived 
the state since Aristotle, and unequalled in any language as an introduc- 
tion to the subject. 


Dr. James Quayle Dealey, professor of social and political science at 
Brown University from 1895 until he reached the retiring age in 1928, 
died at his home in Dallas, Texas, on January 22 at the age of seventy- 
five. Born in Manchester, England, Dr. Dealey engaged in~newspaper 
worsx in Galveston, Texas, before going to Brown as a student, and after 
receiving his bachelor’s degree in 1890 taught Janguages in Texas and 
Vermont before taking the post at Providence with which the political 
science profession associates him. After his retirement, he returned to 
Texas, where, at the time of his death, he was editor-in-chief of the Dallas 
Morning News and allied publications. From 1916 to 1928, he served as 
lectarer at the Naval War College at Newport, Rhode Island; in 1932-33, 
he was president of the Southwestern Social Science Association; and his 
publications included Our State Constitution, The Development of the State, 
Ethical and Religious Significance of the State, The Growth of State Constitu- 
tion, Foreign Policies of the United States, besi¢es works in the field of 
sociology, to which he was drawn through his association with Lester F. 
Wacd. i À 


A Graduate School of Public Administration at Harvard University: 
Committee Recommendations. In November, 1935, Harvard University 
announced a gift of two million dollars from Mr. Lucius N. Littauer for 
the establishment and maintenance of a Graduate School of Public 
Administration. In pursuance of this benefaction, President Conant ap- 
pointed a special commission to prepare recommendations concerning the 
organization of the new school, the scope of its work, and its proper artic- 
ulation with the existing schools and departments of the University. In 
view of the significance attaching to the resulting recommendations, con- 
siderable portions of the document are presented herewith:! ‘ 


1 The members of the commission were: Harold W. Dodds, Princeton University, 
chairman; Leonard D. White, U. 8. Civil Service Commission; William B. Munro, 
California Institute of Technology; and Wallace B. Donham, Harold H. Burbank, 
and Morris B. Lambie, Harvard University. The initial staff of the school, organized 
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I. The Commission believes that there are sufficient opportunities 
in the public service to warrant the training of men by Harvard Univer- 
sity for careers in it. Provisions should therefore be made for a new cur- 
riculum or for such adaptation of existing curricula as will provide this 
training in an effective way. 

II. Such new curriculum or adaptation of existing ones can best be 
provided under the sponsorship of a separately organized Graduate 
School of Public Administration. 

III. The objectives of this new school should be not only to provide an 
adequate program of training for public service but to promote research 
in public administration as well. Special emphasis should be laid upon this 
latter purpose, because there is need for scholarly and objective investiga- 
tion into the problems of public administration and because it is now rec- 
ognized that research is a vitalizing factor in all forms of training at the 
graduate level. It is research that helps to create the atmosphere cf in- 
tellectual earnestness which the new school must have if the training 
given by it is to be commensurate in standards with that of the other 
graduate schools and departments at Harvard. 

IV. The new school should be organized with a dean, a separate faculty, 
its own curriculum and degree, as well as its own separate budget. Most 
of the faculty members of the new school may well be, at the outset at 
least, members of the existing faculties of the University. These instruc- 
tors will thus be in a dual relation—to the new school on the one hand and 
to their own departments or professional schools on the other. At the 
beginning, the instructional staff of the Graduate School of Public.Ad- 
ministration need not include more than three or four instructors whose 
association is primarily with the new institution.... Together with 
these three or four persons, the faculty of the school should also include 
men selected from other faculties of the University, making a group of 
not.more than twelve or fifteen at the outset. This limitation is desirable 
in order that the faculty shall be small enough to permit frequent, frank, 
and informal discussions of the many problems of educational policy 
which will confront the school in its formative years.... 

V. It is extremely desirable that the new school be inaugurated with 
a small enrollment in order that it may (a) secure for itself a highly se- 
lected group of students, (b) facilitate the placement of its graduates, and 
(c) afford opportunity for gathering new instructional data, as well as 
for developing such methods of instruction and research as may be found 


since the report was submitted, consists entirely of persons who at the time of their 
appointment were already members of the Harvard faculty and includes, among 
others, Arthur N. Holcombe, Carl J. Friedrich, and Morris B. Lambie, with E. 
Pendleton Herring as secretary. 
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most appropriate to this new educational enterprise. Accordingly, the 
Commission expresses the earnest hope that at the outset the enrollment 
will not include more than ten to fifteen in category Ja (as described in 
the following sections), ten to twenty in category 1b (depending upon 
whether additional funds can be obtained for assisting students in this 
group), and in category 2 not more than are in categories 1a and.1b com- 
bined. 

Tre three classes of students who may be expected to take courses in 
the aew school are as follows: 

1c. A limited number of carefully selected recent college graduates 
who may or may not have had some professional or graduate training. 
In all instances, a genuine desire to enter the public service should be 
indieated by these students as a prerequisite for admission to the school. 
It may also be desirable to have some assurance of a secondary interest, 
for example, in teaching, business, research, public relations, or writing 
as alternatives to a place in the government service. These students 
should be encouraged to arrange programs of general educational value 
so taat on completion of their work they will not have unprofitably 
utilised their time in case they do not enter the public service. ` 

1b. A small group of men already in the public service who are college 
graduates and who would gladly seek leave of absence for the purpose of 
spending at least a year in the new school .... The Commission regards 
provision for this class of in-service students as of the highest importance 
not only to the improvement of the public service but to the creation of a 
professional spirit in the school during its early years. Such mature stu- 
dents, on leave of absence from their posts in the yational, state, or munic- 
ipal service, would provide the school with a nucleus which would facili- 
tate the setting of high standards from the very outset. The purpose of 
their coming to the- new school would not be to improve their pro- 
ficier.cy in the special fields of work which they have been following, but 
` rather to broaden the area of their competence and thus to qualify them 
for promotion to positions of wider administrative responsibility. The 
Comznission believes that the offering of liberal opportunities to such a 
group of promising young public officials constitutes perhaps the greatest 
servize which the new school can render. It regards this project as of such 
importance.that if the available income is not sufficient to provide fel- 
lowships in adequate number and amount, it recommends that additional 
funds for this purpose be sought at once. 

Both the foregoing categories (Ja and 1b) include students whose 
affiliation would be primarily, if not wholly, in the new school. But in 
addition there should be admitted a second group of students, namely: 

2. Men.who are pursuing or have finished their graduate or profes- 
siona. work and who desire to obtain additional training in the field of 
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public administration. Such students will in most cases continue to be 
enrolled in one of the existing graduate schools or departments of Har- 
vard University, but will take in the new school such courses as might 
be approved by the dean or chairman of the school or department in ` 
which their regtilar graduate or professional work is being carried on. The 
Graduate School of Public Administration would serve these students by 
suggesting courses which would be advantageous to them, either chosen 
from its own curriculum or from the instruction which is already pro- 
vided elsewhere in the University. Those who have not finished their regu- 
lar graduate or professional training would continue to be registered as 
before, and would come to the new school for individual courses only. 
. If the foregoing recommendations are followed, the new school will 
begin with a relatively small enrollment, not exceeding forty to seventy 
students in all. It ought to remain relatively small for a time, at least 
until the successful placement of its graduates is fully assured. Nothing . 
could be more unfortunate than that the school should turn out graduates 
‘for whom positions in the public service are not available. The expansion 
of the school should proceed slowly and cautiously, in order that the pit- 
falls which beset a new educational experiment may be avoided. 

VI. The exact scope and character of the curriculum should, of course, 
be determined by the dean and faculty of the new school. It is strongly 
urged, however, that the curriculum should not attempt to provide highly 
specialized preparation for individual branches of the public service. It 
should not attempt to train its students in such way that they will deem 
themselves qualified to enter the public service as expert technicians in 
any branch of it. It shoyld carefully avoid becoming a place of vocational 
training in the narrow sense. Rather it should seek to provide a thorough 
grounding in the fundamental principles and problems of public adminis- 
tration without reference to the branch of the public service which its 
graduates may enter, although career men on leave (group 1b) may prop- 
erly orient their work more definitely than recent graduates. This 
training, while it will necessarily familiarize the student with many ad- 
ministrative problems of a specialized character, should be primarily 
designed to give him a grasp of public administration in its broader 
phases as a branch of the science of government. The methods of instruc- 
tion should be adapted to the attainment of this purpose... . 

VII. If the school is to perform a distinctive function, it must provide 
itself with a body of instructional data which is not now available any- 
where. To this end, it is strongly recommended that before the work of 
instructing regular full-time students (such as those envisaged in. class 1a) 
is begun there should be a period of a year or more during which the new 
school would devote practically its entire energies to the task of becoming 
familiar with the problems confronting it and developing an effective 
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instructional technique. Its initial staff would be greatly helped in this 
direction by bringing into the school, during this preliminary period, a 
small group of men who already hold high positions in the federal, state, 
or municipal service. It is suggested that in each half year the federal 
and state authorities might well be asked to release a small number (say 
eight or ten) bureau chiefs or other ‘career officials” of correspondingly 
high grade. These officials would devote perhaps half their time to par- 
ticipation in round-table conferences with the initial faculty of the school 
on such matters as are to constitute the projected courses on Public 
Policy, Public Administration, ete. Their remaining time would be spent 
in pursuing such work as they might choose to take in the Graduate 
School of Arts and Sciences,.the Graduate School of Business Adminis- 
tration, the Law School, or in some other graduate or professional school 
at the University. 

Various advantages would be derived from this arrangement. The 
faculty of the school would be assisted in the preparation and testing of 
instructional data. With the assistance of these officials, drawn from the 
high ranks of the public service, a realistic program of research could be 
formulated. Contacts between the faculty of the school and the public 
service would be facilitated. . 

If the foregoing suggestion is followed, it is recommended that the small 
group of public officials be brought to the school as soon as possible, and 
in any case not later than September, 1937. Students in class 1a should. 
not be admitted until September, 1938; but students in class 1b and class 
2 might well be permitted to enter the school in small numbers during the 
school’s initial year... - ae 

VIII. ... It may be appropriate to point out the importance of building 
up amcng the students an esprit de corps or morale, so that they may look 
upon their impending careers as an opportunity for service to the public 
rather shan as a mere means of earning a livelihood. They should be im- 
pressed with the dignity of the public service as a profession, and should 
be enccuraged to maintain after graduation close and familiar contacts 
with tke graduate school and the members of its faculty. It is conse- 
quently important that the members of the faculty themselves recognize 
the dignity and significance of the public service in our contemporary 
social structure. , ; 

IX. The Commission regards it as essential that the new school should 
give its own master’s degree to those students who have satisfactorily 
completad the requirements of a two years’ course. For a number of years 
at least, or until the school has become well established, it ought not to 
recommand candidates for a doctor’s degree. The Commission suggests 
for consideration by the faculty of the new school the advisability of pro- 
viding certificates in public administration to those students who have 
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completed a substantial amount of work in the school but have not been 
candidates for its degree. 

X. Because of the experimental character of the new school, it is im- 
portant that the coming year be energetically devoted to the selection of 
the dean and faculty, the preparation of instructional data, preferably 
with the aid of the officials mentioned in Section VIII, the development 
of the nucleus of a library, the working out cf arrangements for the selec- 
tion and admission of students, the erection of a building to be known as 
the Littauer Center, and the establishment of codperative relations with 
other schools and departments of the University as well as with govern- 
mental agencies. It is far more important that the work of training students 
be started right than that it be started early... . 
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Intelligence in Politics. By Max Asco. (New York: W. W. Norton and 
Company. 1936. Pp. ix, 280.) 


This essay of interpretation, and of not always suppréssed but never 
strident appeal, should be studied by American political scientists. Pro- 
fessor Ascoli has already won a place here through his writing and his 
teaching; and now he brings us the first fruits not only of his observa- 
tiors of America, but of his equally valuable informed awareness of other 
systems, institutions, and cultures in which he has been reared. We have 
had valuable essays on America in the past by writers who also have been 
able to place some knowledge of our society in relation to that native to 
them. What distinguishes this book is the eagerness of its author to par- 
ticipate in the work of the American student of social institutions, an 
eagerness that in certain passages—notably those on pages 205, 279, 
anc 280—rises to a moving and genuinely inspired quality all too rare in 
our professional writing. 

For this is, indeed, professional writing. It is addressed to the “‘intellec- 
tuals,” and particularly those who are social scientists, and it aims to 
clazify their function. Even more particularly, it seeks to explain their 
peculiar function in America as the society in which democracy offers to 
thcse who will make the effort the richest opportunities for observation 
and participation. The opening chapter defines the function of the in- 
tellectual in general (as a “technician in expression’’), the problems pecu- 
liar to him in democracy and capitalism, and the resulting bewilderment 
which characterizes him. There follows a penetrating discussion of democ- 
racy in America, with an appraisal of the rôle of the parties, the common 
law, and the courts. The emphasis laid on politics as ultimately more im- 
poztant than economics should be noted. ‘‘Politics, no matter how poorly 
menaged and how corrupt, is without comparison more far-seeing than 
economics.” The analysis is continued in the third chapter, where the 
“dilution” of politics is described in the “marriage between democracy 
ani business” and the absorption of varied peoples and dissents. The 
problem of assimilating, understanding, and stating the resulting and 
present American society and its institutions—the prime task of the in- 
tellectual—is discussed in the fourth and concluding chapters. 

At first reading, the exuberance of aphoristic sentences—there are 
many aphorisms that invite quotation—sometimes distracts attention 
from the penetration with which the author has not only interpreted 
our institutions but brought his understanding of another society to their 
appraisal as a native could not. But the aphorisms are not callow; they 
invite reflection. The concrete illustrations are very few; the reader is 
given little mercy in the way of extended concrete descriptive data to 
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clinch the argument, except—and most effectively—in a few references 
such as that to the Civil War, or to the fact that “one does not fight the 
reactionary justices with the arguments of Brooks Adams, but with the 
opinions of Holmes.” ` ` 

“Intelligence has refused to comprehend democratic polities and to ac- 
complish ‘in itself the changes necessary for the grasping of it’’—this is 
the challenge of the book that gives it a place in the reading of the politi- 
cal scientist. “A democratic political régime can be more seriously en- 
dangered by malicious or fatalistic interpretations than by riots”—yet 
“intelligence here has been prevented from falling into arrogance, and 
polities has not yet passed beyond the grasp cf human control.” There is, 
in this conception of the task of the intellectual, and despite the state of 
the world, no whining and no defeatism. 

There is an apparent contradiction, it may be argued, in Professor 
Ascoli’s insistence on reason as against fatalism or othér escape as the 
instrument of the intellectual and his equal insistence that the tendency 
of politics in a democracy “‘is to run secretly and wild, to eliminate con- 
sciousness of purposes and rules of the game.” Yet the contradiction can 
be resolved, as a growing number of studies, such as Merriam’s Chicago, 
for example, illustrate. Professor Ascoli’s warning. that the intellectuals 
“must look in themselves, among themselves, within their own ranks, in 
their own domain” has reference to a rejection of the “auspices of recial 
trends or economic laws.” These may be a portion of the data of politics; 
but they need to be informed by the inventive and creative interpretation 
of the political scientist. How costly our naticnal depreciation of politics 
and the politician is, it is our function to meke clear. The attack upon 
what is asserted to be irrational.is itself a flight from a difficult task of 
reason. While portions of Professor Ascoli’s analysis of this problem are 
not easily grasped—notably in Chapter IV—we must remember not only 
that the problem is complex and difficult, bus that we have neglected it 
too long. 

Joan M. Gaus. 

University of Wisconsin. 


The Rise of Liberalism. By Haroup J. Laser. (New York and London: 
Harper and Brothers. 1936. Pp. 327.) . 


In this volume, Mr. Laski aims to trace the growth of liberal ideas and 
the forces by which they were shaped into a coherent doctrine, and to 
explain the paradox by which business men caanged from a liberal to a 
conservative point of view in their political oużlook. It is the story of the 
rise of a capitalist society, of the attitude of the growing middle class 
who controlled that society and who, in the earlier period, created liberal 
and even revolutionary ideas for the purpose of overthrowing the old 
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order, controlled by the landed nobility and the church. For a time, dur- 
ing the period of Mercantilism, they supported the authority of the 
monarchs of the new national states, with their interest in trade, colonies, 
and new enterprises. Later, as their political influence increased, they 
plazed constitutional restrictions upon state power, demanded a sphere 
of individual freedom and a moderate degree of democracy. With the 
furcher extension of political power to the masses and the rise of socialist 
doctrines, they became an entrenched minority group, possessing eco- 
nomic power and determined to keep it, using liberal phrases to support 
their desire to run their business in their own way without regulation or 
control. What was at first a critical and destructive attitude thus became 
in the course of four centuries a distinctly conservative point of view. 

rom this outline, it will be seen that the author identifies liberal prin- 
ciples with the desire for freedom on the part of men who had property 
to defend. As he states it, “The idea of liberty is historically connected 
wiih the ownership of property. The ends it serves are always the ends of 
men in this position” (p. 9). He admits that liberal doctrines took various 
forms, changed from century to century, and were composed of divergent 
elements. He recognizes their skeptical attitude to dogmatic religion, 
their hostility to tradition and to standardized social control, their in- 
terest in science and invention, and in the importance of the individual. 
He sees the change between the liberal’s support of state promotion of 
business in the sixteenth century and his demand for laissez-faire in the 
nineteenth century, and between his support of moderate democratic 
ideas in the period of the English and French Revolutions and his opposi- 
tion to wider democracy today. The author findg the explanation in the 
statement that while liberal ideas have expressed themselves in general 
and universal terms, they have always been used in practice for the benefit 
o? a limited property-owning class. 

At the present time, the author sees a clash between political democ- 
racy and economic oligarchy, and a realization by the propertied classes 
that if they continue their liberal experiments and reforms they will de- 
stroy their own power. Hence the decline of liberal theories, the growth of 
fascist doctrines to support capitalism, and of communist theories in the 
interest of economic equality. Liberalism grew out of the efforts of the 
middle class to find its place in the sun. Having accomplished this, it was 
unwilling to make room also for the laboring class, and the doctrines 
which were once used to free the middle class are now used to discipline 
the workers. 

This thesis is developed by the author in his usual brilliant and sugges- 
zive manner. He touches on theology, literature, science, history, political 
and economic theory—the names of about two hundred writers are men-. 
tioned. Sometimes this parade of erudition seems a little unnecessary. In 
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the notes at the end of the volume are modest references to eleven other 
works by H. J. Laski. In the opinion of the reviewer, too much emphasis 
is placed upon the economic interpretation of history throughout the vol- 
ume; and the assumption that liberal ideas were always used to defend 
the rights of property seems unwarranted. Certainly much of the develop- 
ment of liberal principles, especially in France, was the work of men who 
had little property to defend, and liberal ideas have been used for other 
and sometimes for opposite purposes—to attack as well as to defend the 
right of property. While admitting the value of Mr. Laski’s broad gen- 
eralizations and the suggestiveness of his point of view, there is left the 
impression that he started with a well-defined preconception and that he 
omitted many things that do not fit in with the main line of his argument. 
RAYMOND G. GETTELL. 
University of California. 


The Social Contract; A Critical Study of Its Development. By J. 8. Govan. 
(Oxford: The Clarendon Press. 1936. Pp. vi, 234.) 


This is a keen and painstaking investigation into the origin, biblical and 
classical, of the contractual ideas which found their first great synthesis 
in the Middle Ages, and through the Renaissance and the bourgeois revo- 
lutions shook the foundations of the divine right of kings until, in the ~ 
nineteenth century, they lost their hold on public opinion because of the 
growing spirit of historicism, empiricism, and relativism. Though the ap- 
proach of the author is in its essence historical, his achievement is far 
more than this. In the first place, he often gives very penetrating critical 
analyses of the doctrines from the point of view of their logical correct- 

' ness (a detailed discussion of Professor C. J. Friedrich’s interpretation of 
Althusius will interest the American reader particularly). In the second 
place, he is perfectly aware of the fact that the continuous recurrence of 
the contractual theories and their tremendous influence on modern de- 
mocracy, federalism, and international law cannot be a purely transitory 
historical attitude, but must have a deeper foundation in the essence of 
the human soul and institutions. Against a shallow positivism, he perti- 
nently asserts that “in politics as much as in any other branch of phi- 
losophy, there is an absolute and not merely a relative distinction between 
truth and falsehood, good and evil, and that that is a question which his- 
tory alone is powerless to answer.” 

The reviewer can only express his unqualified praise for the clarity, 
precision, and conscientiousness with which the author has done justice 
to the great array of controversial ideas which he treats in his long his- 
torical travel. His book will surely become an indispensable guide for all 

_ those who approach some aspect of the contractual theory. In all his 
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ana_ysis, Mr. Gough makes a sharp distinction between the social con- 
tract proper and the contract of submission which an important part of 
the theory has emphasized. As to his other claim, ‘‘not to lose sight of the 
importance of judging a political theory in the light of its circumstances,” 
our appreciation is less emphatic. It would seem to the reViewer that the 
author has embraced too many minor prophets of the contractual theory, 
with the result that the reader sometimes loses among the bewildering 
amount of details the essential and fundamental developments. One does 
not feel that emotional pulsation of the theories which alone makes them 
an instrument of the creative historical process and without which it only 
remains the object of esoteric debates and classroom exercises. 

As to his final conclusions—the results of his laborious inquiries— 
though suggestive and illuminating in many respects, the author’s point 
of view seems to be somewhat incomplete and vacillating. For instance, 
the historical validity of the contractual theory cannot be repudiated by 
the simple fact that we have no evidence of the contractual origin of the 
staze. The only real test here would be the judgment of the anthropolo- 
gists, which is, however, lamentably contradictory. But if we assume, for 
example, with the school of Sir G. Elliot Smith, corroborated by a great 
array of facts, that the original condition of mankind was not the some- 
what mythical horde but rather the anarchy of extremely individualistic 
families, the social contract idea would receive an almost historical sup- 
port—of course not that of a formal state contract, but in the sense that 
every enlargement of the social bond which was not based on conquest 
must have furnished new opportunities for mutual aid and coöperation. 

.Eivary common defense, every codperative hunting expedition, or fight 
ageinst animals or nature, can duly be regarded as a more or less conscious 
contract for mutual benefit, accepting reciprocal rights and duties. Did 
the contractual theory, in its essence, ever mean more than this? What 
other contract could millions of citizens, the greatest part of whom have 
never known one another, have entered than this? As a matter of fact, 
the contractual theory was always a protest of the spirit of free codpera- 
tion and equal human dignity against the spirit of conquest and heredi- 
tary superiority; at the same time, a continuous approach towards the 
ideal, magnificently stated by Rudolf Stammler: “Eine Gemeinschaft 
freiwollender Menschen.” 

Of course, this remark should not be interpreted as a reproach to the 
author. No one can give a final well-balanced judgment of the contractual 
theory without taking into consideration that proud edifice of which the 
coatractual theory forms only one bulwark, i.e., the theory of the Law of 
Nature. The author fully realizes this, and it is highly desirable that he 
should embark in the future upon the most important task: to show the 
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living and permanent force of a theory destroyed by power-worshipping 
jurists and the admirers of a “Rechtswissenschaft ohne Recht” of the 
totalitarian state. 

; Oscar Jászi. 
Oberlin Collége. 


Otto von Gierkes Staatslehre und unsere Zeit. By REINHARD Hoan. Ham: 
burg: Hanseatische Verlagsanstalt. 1936. Pp. 161.) 


The innocent scholar might assume that there is much in Gierke that 
might be useful to those attempting to translate into theory the vague 
but vigorously asserted convictions of the National Socialist movement. 
For Gierke was both an outstanding opponent of nineteenth century in- 
dividualists and formalists and also the great Germanist among tha ju- 
rists of his day; and Dr. Höhn does mention present German writers who, 
recognizing this, are attempting to build a theory for the totalitarian 
state on the foundation of Gierke’s doctrines. 

But this “back to Gierke” movement Höhn considers a waste of time, 
if not an attempt to undermine National Socialist thought. Gierke was 
too much of an individualist for Höhn. For Gierke, the development from 
primitive Genossenschaft to modern Kérperschaft—that is, the develop- 
ment of a conception of corporation as resting on a voluntary basis, com- 
prehending selected spheres of individual interest and activity, and 
possessing a real, if invisible, personality distinct from that of its mem- 
bers—was a significant achievement of centuries of German social prog- 
ress and persistent efforts to conserve and develop Germanic concepts 
in law and politics. But Höhn regards all this development as intolerable 
retrogression. He would go back, not to Gierke, but to the primitive Ger- 
man Genossenschaft with its concrete, visible Gemeinschaft-unity, which 
exists in and comprehends the complete personalities of its members (pp. 
21, 27, 41-42). He insists repeatedly that the unity of the state is in the 
visible Volksgemeinschaft; there is no need to abstract an invisible juristic 
personality for the state (p. 70). This approach enables him to eliminate 
as irrelevant to National Socialist thought problems which Gierke found 
basic, such as the rôle of the constitution in the Rechtsstaat (pp. 48-51), 
the relations of individuals to the state (pp. 53-58), the theoretical posi- 
tion of the organs of an association (pp. 66-70), the distinction between 
public and private law (p. 83), and so forth. Such questions, says Héhn, 
arise from Gierke’s individualist assumption that different phases of in- 
dividual personality are separable, and from his consequent substitution 
of the Körperschaft for the simple old-German Genossenschaft as the core 
of his system. The pluralism implicit in Gierke’s thought makes it utterly 
foreign to the totalitarian ideal (pp. 108-109, 149). Finally, Gierke has 
no room in his legal system for “race, blood, and soil” as the necessary 
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basis of the state (p. 152). Nor is there room in Gierke’s system for a 
Fihrer, except as an organ of the Körperschaft (pp. 76, 152). Gierke’s 
system thus becomes the last great barricade which opposes the trium- 
phant march of National Socialist theory (p. 8). 

Hihn’s exposition of Gierke is objective and well illustrated by direct 
quotation, but the necessity of maintaining his thesis leads him to a one- 
sided interpretation which neglects the importance in Gierke’s system of 
organic and authoritarian elements. The book emphasizes the gulf be- 
tween liberal conceptions of law and state and the assumptions of German 
totalitarianism; and to many it will be interesting as an unintended 
vind:cation of Gierke. 

Joun D. Lewis. 

Oberlin College. 


The Papacy and World Affairs, as Reflected in the Secularization of Poli- 
tics. By CARL Conran EoxmarDT. (Chicago: The University of Chi- 
cazo Press. 1987. Pp. xiv, 310.) 


The appearance of this book is timely in view of the uncertain status 
of tke Catholic Church as an international institution in relation to the 
totalitarian fascist states and the rallying of the forces of Catholicism 
by the Vatican in opposition to communism. 

The author narrates the successive steps in the secularization of poli- 
tics from the Avignonese period to the Lateran Accord of 1929, and in the 
concomitant decline of the Pope’s influence in temporal affairs. As the 
title indicates, the book deals primarily with the international position 
of tke papacy, and therefore the largest amount of space is allotted to the 
Peace of Westphalia, which, owing to the unprecedented inclusion of the 
clause against papal protests in the treaties, marks the beginning of a con- 
certed and effective opposition on the part of Catholics as well as Protes- 
tants to papal pretensions to hegemony in the affairs of Europe. 

This part of the book is well done and deserves commendation. It pre- 
sents material taken largely from original sources. It is more than a mere 
compilation of factual data and a presentation of the political arguments 
of oTicial apologists. An attempt has been made to interpret this phase of 
history in terms of underlying purposes and motives by pointing out the 
dynastic and personal interests and the considerations of expediency that 
imp2lled Catholics to side with Protestants in opposition to the presumed 
interests of the papacy. If any criticism of this section is to be made, it is 
that the references to the broader historical background are too scanty. 
This deficiency is even more pronounced in the introductory part of the 
boos, to say nothing of a few errors of historical fact that can be found in 
the first two chapters. 

Cne is tempted also to criticize the allocation of space to the several 
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events that mark the successive stages in the decline of papal influence. 
The material on the Peace of Westphalia covers about one hundred and 
fifty pages, whereas the Lateran Accord, which terminated the intran- 
sigent attitude of the popes and the period of futile protests, is given less 
than three pages. 

In the section dealing with the secularization of political theory, one 
is surprised to find Hobbes referred to as a “disciple” of Machiavelli. 
Bodin is disposed of in a footnote, because ‘‘his doctrines are confused, 
incoherent, and inconsistent, and since he avoided any awkward consid- 
erations of papal influence in politics . . . ” (p. 207). 

In evaluating the gains and losses of the papacy owing to its withdrawal 
from power politics, the author differentiates between interference in 
“politics” and “social leadership.” This distinction seems artificial in this 
day when international politics threatens to assume the character of a 
“war of ideologies,” and when German Catholics, in spite of alleged viola- 
tions of the concordat of 1933 by the political authorities, agree to support 
neo-pagan Nazis in their crusade against communism. 

A profusion of references denotes a great deal of hard work. Omission 
of some of them, however, would have shown the author’s sense of dis- 
crimination in a better light. Despite the shortcomings mentioned, the 
book is a genuine contribution to the literature of the subject. It is unique 
in so far as it surveys this important phase of the history of the papacy 
over a period of fifteen centuries. 

l HENRY JANZEN. 

Hamilton College. 


L’Individu et VEtat duns V Evolution constitutionnelle de la Suisse. BY 
Wnuasam E. Rapparp. (Zurich: Editions Polygraphiques S.A. 1936. 
Pp. ix, 556.) 


The author of this book is not only the rector of the University of 
Geneva and co-director of |’Institut Universitaire de Hautes Etudes In- 
ternationales; he is highly respected in Swiss political circles and known in 
the international field as a member of the Permanent Mandates Commis- 
sion of the League of Nations. He makes a characteristically winning 
gesture when he declares in the preface of the present tome that “this, 
like every study of the social sciences, is only a slice of the historical real- 
ity seen through the prism of the author’s esprit.” We are told “without 
false modesty” that the work has resulted from two very different in- 
vitations to the author, one that hewrite a manual on Swiss politics for the 
use of American university students, the other that he lead a series of 
conferences at Lucerne in the summer of 1935 on the subject of the in- 
dividual and the state. He prepared himself for both undertakings by 
studying the relations between the individual and the state in the con- 
stitutional evolution of Switzerland. 
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The subsidiary rather than the leading title is the better indication of 
the book’s actual content. The work is essentially a constitutional history 
of Switzerland, very readable and amply documented. Primary sources 
have been used almost to the exclusion of earlier histories and monographs, 
and in the text are numerous long and short extracts from legal docu- 
ments, committee reports, and political speeches. ‘ 

There is presented throughout—although not, in the reviewer’s opin- 
ion, with close dependence upon the array of factual material, and with 
only brief analytical interpretation—a view of the individual en face the 
state. The individual is no particular, no typical, person, but an abstrac- 
tion in which are embodied those traits, rights, and tendencies that are 
common to all members of the community. Under the ancien régime, he 
is found to be essentially without rights, an instrument of the ruling 
classes. After collapse of the libertarian and idealistic constitution of 
1798—the story of whose principal creator, the patrician Pierre Ochs, 
seems authentically as well as interestingly told—the individual attained, 
under the Napoleonic régime, to certain liberties, lost them again in the 
Restoration, and regained them through the events of 1830 and 1848. 
Freed after 1830 from the ancient constraints of the state, first in the 
cantons, then in the Confederation, the individual as master came soon 
to demand “more and more imperiously’’ the services of the state. 

But the servant grown indispensable may end as a tyrant. “Perceptible 
in the cantons on the morrow after 1830... after 1848 also in the Con- 
federetion,’’ was the growth of state power. In the elaboration of the pres- 
ent constitution, that of 1784, is to be seen a marked ascendency of 
étattarre, the last of a three-fold historical sequence: individualism, de- 
mocrecy, étatisme. The last threatens already to destroy the other two, 
even in Switzerland. From having long been ‘‘an islet of free trade in the 
heart of a protectionist continent,” is not Switzerland now “‘one of the 
warmest hearths of contemporary mercantilism?” More generally, the 
dangers from the state are the same here as in the other democratic 
states. The future hoped for is “not blind reaction, not communist revolu- 
tion, rot a fascist coup d’état . . . but a return to more of individual liberty 
and less of economic étatisme,” the limitations of which may be seen in the 
every vhere mounting public debts. Admittedly there ought to be a “prog- 
ress toward new forms of solidarity and social collaboration” (p. 537), 
in which the state will not be assigned more than it can do well. But the 
nature of whatever “new forms of solidarity” are envisaged} is not indi- 
cated -n the argument. 

To anyone sufficiently set in the individualist dices of the older 
liberalism, and asking, therefore, no considerable inquiry into what the 
liberty of the individual may really mean, these fifteen chapters of history 
will not lack convincing quality. To all who have an interest in the polit-. 
ical irstitutions of Switzerland, there is afforded ‘an illuminating con- 
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tribution, including, with the political, not a little of the economic, as 


well as of strictly legal, aspects. Wibrain Mite 


University of Kansas. 


Cabinet Government. By W. Tvor Jennies. (Cambridge, Eng.: Cam- 
bridge University Press. 1986. Pp. xii, 484.) 


The King and the Imperial Crown; The Powers and Duties of His Majesty. 
By A. Barermpaus Kerra. (London and New York: Longmans, Green 
‘and Company. 1936. Pp. xiv, 491.) 


These two volumes are important additions to knowledge of the work- 
ing of British political institutions. While dealing primarily with different 
organs of government, both necessarily deal with the relations of the king 
to the cabinet; while, as both cover a larger field than is indicated by 
their titles, there are other topics which are discussed in the two works. 
Most of Mr. Keith’s volume deals with the powers and duties of the king 
in the affairs of the United Kingdom; and only in the last chapter does 
he take up imperial relations, Mr. Jennings, in addition to his detailed 
account of the cabinet, has two chapters on constitutional monarchy and 
the personal prerogatives of the king, and also several chapters on the 
administration. 
~ Both writers deal almost stirii with the period since 1832; and 
both make extensive use of the Letters of Queen Victorta and biographical 
works on the leading statesmen, sovereigns, and others in contact with 
public affairs. Mr. Jennings refers to more works of this kind than does 
Mr. Keith, and also cites more frequently official documents such as Par- 
liamentary debates and the reports of Parliamentary committees and 
some royal commissions. 

Mr. Keith is often emphatic in expressing his opinions, especially his 
dislikes; and Gladstone is almost the only prominent statesman who 
escapes some censure. Mr. Jennings, in general, is more moderate in 
tone, but at times is more positive than Mr. Keith, and shows some bias 


towards the Labor party. 
“The influence of the crown,” says Mr. Jennings, “depends upon him 
who wears it... . The impress of Queen Victoria’s personality is evident 


on every page of the political history of England during her long reign . . 

King Edward’s [VII] influence was much smaller. He rarely criticized or 
` made suggestions, though a few cases are known. The influence of King 
George [V] must be largely a matter of surmise.” Mr. Keith holds that: 
“The influence which the crown may . . . exercise in public affaire is un- 
questionably great; how far it extends depends largely on the personality 
and interests of the sovereign.” He questions the view that the royal 
prerogative declined under Edward VII and George V, as compared with 
the time of Victoria. 
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There are also differences of opinion on. more specific questions. Mr. 
Keitk holds that the choice of the king in asking Mr. Baldwin and not 
Lord Curzon to form a cabinet in 1922 “established the doctrine as a con- 
vention that the prime minister should under any but abnormal circum- 
stanc2s be in the House of Commons.” Mr. Jennings statés that this ac- 
tion “does not of itself imply that the king must never in future appoint a 
peer es prime minister.” 

Du-zing the present century, there has been discussion of the power of 
the kng to dismiss a ministry, or to force or refuse.a dissolution. Mr. 
Jennings holds that the power to dismiss or to force a dissolution has 
lapsec., and that the power to refuse a dissolution is maintained in theory, 
but can hardly be exercised in practice. Yet he states that the king 
“would be justified in refusing to assent to a policy which subverted the 
democratic basis of the constitution, by unnecessary or indefinite pro- 
longations of the life of Parliament, by a gerrymandering of the con- 
stituencies in the interests of one party, or by fundamental modification 
of the electoral system to the same end. l 

Mr. Keith takes the position that: “The power to force a dissolution 
undoubtedly exists, but it means the dismissal of a ministry which will 
take office and bear the responsibility for the dismissal.” But the mere 
possibility that this may create the impression that the king is capable of 
partisenship “‘rules out any action of this kind, leaving the final use of 
this pcwer for the gravest occasions.” As an instance, he states that “any 
Conservative attempt to restore the power of the Lords without putting 
the issue to the country would have to be resisted by the king.” Mr. 
Jennings would probably accept this addition to his list of occasions; but 
there would be more question as to the duty of the king to accept pro- 
posals for a completely socialistic system from a Labor government. 

Recent events add significance to Mr. Keith’s suggestion that the 
threat of abdication might be used to compel ministers to appeal to the 
country. Such threats were made by Queen Victoria, and seem to have 
been thought of by Edward VII. He considers, however, that this would 
be a dengerous measure, not likely to be utilized. In the case of Edward 
VIII, the result was the acceptance of his abdication, and the writing of 
a new chapter in the relations of the king to the cabinet and Parliament. 

Mr. Keith discusses more fully than Mr. Jennings the influence of the 
king in various fields, such as foreign affairs, defense issues, the estab- 
lished churches, and the grant of honors. Both of the authors call attention 
to the increasing importance of the private secretary to the king, and the 
part played by other “irresponsible advisers.” ; 

Mr. Jennings, as his title indicates, is concerned primarily with the 
working of the cabinet system, the position of the prime minister, collec- 
tive responsibility, the use of cabinet committees, and the cabinet 
secretariat. Not the least important part of his work deals with the 
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administrative machinery of the government. A brief general survey is 

supplemented by an appendix outlining the duties of the numerous de- ` 

partments and offices, and by chapters on “Ministers at Work,” ‘‘Inter- 

departmental Relations,” and “Treasury Control.” 

; y ` Jonn A. FAIRLIE. 
University of Illinois. 


Samhällskrisen och Socialvetenskaperna. BY GUNNAR MYRDAL AND Hur- 
BERT Trnastan. (Stockholm: Kooperativa Förbundets Bokförlag. 
1935. Pp. 68.) 


Unghéger: Politiska Essayer. By Gunnar Hucxscuer. (Stockholm: Bon- 
niers. 1934. Pp. 187.) 


Pontus Fahlbeck och Samhället. By Enrx ArREÈN. (Stockholm: Ungsven- 
skarnas Skriftserie VI. 1935. Pp. 88.) 


Among the scores of books relating to politics and administration which 
have been published privately in Sweden in the past two years, the works 
listed above are typical. The first is a reprint of the installation addresses 
delivered by Professors Myrdal and Tingsten. The second is the “battle 
cry” of the Young Conservatives; its author is a docent at Uppsala Uni- 
versity, the son of the world-renowned Professor Eli Heckscher, The third 
is written by one of the more “regular” young Conservative leaders, and 
it presents the views of the moderates of the right wing. ` 

Where is the vast body of Swedish liberal literature corresponding to 
our own output during this period? There is not any. This is true because, 
for one thing, nearly all Swedes are moderate, and there is therefore no 
need for polemical writing. Furthermore, no legislative novelties are ever 
introduced without a previous survey of the subject by experts, who are 
drawn from all parties and represent all shades of opinion. , 

The rôle of official reports in legislation merits a word of comment. 
When the problem of socialization came before the government of Sweden 
some years ago, several committees of experts were appointed, or indi- 
viduals were commissioned, to prepare reports on all phases of the prob- 
lem. Rickard Sandler, recently the minister of finance, was first asked to 
` inquire into the whole problem, with special attention to theory and prac- 
tice in other lands. Later, a committee, under the chairmanship of Torsten 
Nothin, governor-general of Stockholm, was instructed to survey the en- 
tire field of domestic resources and industrial peace. Simultaneously, other 
committees got under way with investigations of housing, population, and 
dozens of related subjects. Sandler’s report, a penetrating and scholarly 
document, is now available, as is the Nothin report, which covers every 
phase of Swedish life. 

‘By these and similar reports, the area of discussion is limited to inter- 
pretation of the facts—or to re-marshalling the facts and the theories so 
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that they are made to serve special interests and peculiar prejudices. In a 
state which is well organized socially, intellectually, and economically, 
that is a very small area. Consequently, privately published works con- 
fine themselves to popularizing points of view which emerge in the official 
repor:s, with occasionally, to prove the rule,.some twisting’of the truth to 
serve selfish ends. . 

Professors Myrdal and Tingsten are known as Social Democrats. The 
former, particularly, has had great influence over the administration, and 
might be regarded as a radical. Heckscher and Arrhén are Conservatives. 
To the uninitiated, it is amazing to note how often the views of all these 
men evincide. If one may do them the injustice of boiling down their con- 
tribut:ons, one could say that Myrdal and Tingsten differ from their 
friends on the right, not in the measure of their devotion to democratic 
forms of government, but in their choice of problems to be attacked im- 
mediately. They, i.e., Myrdal and Tingsten, believe in turning all the in- 
tellectual forces in the realm to the promotion of stability and order on a 
higher level. They want the condition of the poor improved, they want 
the treditionally Swedish democratic instruments of government safe- 
guarded and strengthened—because they have faith in the common man 
—and they expect to win universal adherence to their program because 
they believe that it is the only intelligent way to proceed. ` 

My impression of the Conservative position in Sweden is that it hides 
its objectives behind a barrage of tactics. Heckscher is convinced that the 
youth must take command of the Conservative party and make it a con- 
structive organ for the furtherance of the common good. Much of his 
writing is in that vein, and most refreshing it is in some respects, as when 
he attasks the Jewish problem. This is really not much of a problem in 
Sweden, and so the outside world will be more interested in Heckscher’s - 
social and financial program. As suggested above, this program is strongly 
liberal. It is based on the assumption that the Social Democrats move too 
quickly and incautiously toward the goal of complete industrial and politi- 
cal democracy, and that it is the function of the Conservative party to 
supply a salutary and sound retardation to its achievement. Arrhén, by 
means cf a commentary on the thought of Fahlbeck, one of Sweden’s 
pioneer political scientists, articulates the prejudices of the patriotic 
young Swede. Fahlbeck subscribed to the view that class distinction was a 
fact. He resolutely and honestly argued for the domination of the 
bourgeoisie, which he identified with the intellectuals. Since the Swedish 
parliament was composed of four estates as late as 1860, Arrhén has no 
difficulty in proving the validity of this doctrine—for Sweden. The Young 
Conservative objective is a class-differentiated but codperating state. It 
is not fascist, for as Arrhén asserts, that which is untrue in national so- 
cialism, «.e., “race-hate, intolerance, regimentation, etc.,’’ has been con- 
vincingly discredited by the German and Italian examples. 
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The essential “view of life” in Fahlbeck’s writings is too comprehensiva 
and intricate to be set down here. But Arrhén’s little volume-déserves 


study because of the clear and forthright manner in which he lays bare | 
the roots of Swedish young conservatism, so puzzling to those whe think: 


of conservatisfn in terms of other cultures, other mores. Swedish corserva- 
tism accepts proportional representation, equality before the law, a 
measure of government intervention, and even ultimate public planning 
and ownership, fundamentally because it feels that these principles are 
suitable for the Swedish nation with its special conditions of resource, tra- 
dition, and background. 

Professor Myrdal cuts across this problem from another angle. In a 
lecture entitled “World Trends in National Economy,” he analyzes the 
problem of method, with illuminating paragraphs on such methodological 
concepts as objectivity, Weltanschauung, and criterions of value. The mest 
significant sections of the treatise are those which put planning, the gcld 
standard, and such working social objectives in their proper place. Both 
Myrdal and Tingsten demand the retention-of the democratic form of 
' government, academic freedom, and freedom of discussion. 

But what actually distinguishes the Right from the Left in Sweden? 
Not these conditions; for both sides vie with each other in maintaining 
them. The cleavage is rather to be found in presuppositions regarding the 
“world” or “life.” As Myrdal insists, conservatives, and even liberals, are 
bound by their hypotheses regarding the relations between classes, the 
limits to the authority of the state, and the indestructibility and immuta- 
bility of certain institutions, whereas the objective political scientists 
merely describe what exists, then recommend experimentation as a guide 
to further action. This is, in Sweden, the socialist view. Can it be that 
those scholars who are most active in furthering the socialist cause are at 
heart committed to the “världsåskådning” (world-view) and the values 
which inspire the socialist political leaders? I suspect that it can. 


New York University. Ror V. P BEL. 


Crime and Justice. By SaELDon GuiuncK. (Boston: Little, Brown and 
Company. 1936, Pp. 349.) 

Preventing Crime: A Symposium., EDITED BY SHELDON AND ELEANOR 
GLUECK. (New York: McGraw-Hill and Company. 1936. Pp. 509.) 
Local Democracy and Crime Control. By A. C. Mmuispauen. (Washington, 

D. C.: Brookings Institution. 1936. Pp. 263.) 

A System of Criminal Judicial Statistics for California. By Ronaip H. 
Buarris. (Berkeley: University of California Press. 1936. Pp. 238.) 
“The more serious shortcomings in crime control are probably not to 

be found in organization, in law, or in procedure. The central prob-ems 
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no dcubt have to do with personnel and with public attitudes. ” The 
reade- will find support for this observation of Millspaugh in almost every 
. chapter of the books under review. He will find serious contradictions 
“between conditions as the public believes them to be and the actual con- 
ditions in criminal administration, between the Pullman car bromide and 
the diagnosis of the expert, between the patent medicine remedy sug- 
gested by the Sunday supplement and the prescription of the selerieinea ly 
trained social physician. | 

This is particularly true of Crime and Justice, which is an ansaa 
‘effective attempt to popularize present knowledge concerning crime con- 
trol, Covering the whole problem of criminal control, from the public 
tolerance of petty racketeering to the punishment of the hardened of- 
fender, it not only reflects careful scholarship, but is clearly and inter- 
estingly written as well. 

Most efforts to arouse the public to the need of reform follow the 
ancient homoletic principle that a conviction of sin is necessary to con- - 
version. The formula of the muckraking decade, and of the state reorgani- 

zatior revival, is quite as useful in promoting a renaissance of criminal 
justics. Hence, we have the dirty courtrooms, the law’s delays, judicial 
ignorence, incompetence of magistrates, the via dolorosa of youth on city 
streeta all portrayed with sufficient detail, vividness, and statistical evi- 
dence to convince all.but the most hardened. Nor is it a criticism of Dr. 
Glueck to point out that only passing attention is given the distinct im- 
provements which have been made in various aspects of criminal justice 
- during the past score of years. To emphasize them would only have de- 
tracted from the effectiveness of the final two ghapters, in which he 
pointe to the sawdust trail of repentance. It is significant, however, that 
there seems to be a surprising dearth of scientific evidence to support the 
author’s obviously sensible proposals for reform. Of course, Dr. Glueck 
cannot be blamed for this any more than any other social scientist. We 
tend to become so engrossed in the sins of society that we have neglected 
to study the steadfastness of our converts. 

“After centuries of activity, Justice is blind to the very fundamentals 
of her work. In many places, she does not know how many crimes are 
reported to the police, she does not know how efficient are her various 
knigh-s in terms of the numbers and proportions of cases they dispose of 
and the manner of the disposition . . . So Justice gropes blindly, an easy 
prey to her betrayers, to uninformed and equally blind reformers, to her 
own mistakes.” This indictment of Glueck should present a challenge to 
social scientists. 

The most hopeful efforts to improve the insight of Justice have relied 
on fuler and more accurate criminal and judicial statistics, but these are 
usually obtained by having a local official report the number of cases 
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‘falling under prescribed classifications. Unfortunately; most court clerks 
have neither the statistical training, legal competence, nor social vision 
to insure complete and accurate reports. Some of the statistical data col- 
lected in this way are almost fantastic in their inaccuracy. For example, 
Beattie in his Criminal Judicial Statistics in California found that both 
the attorney-general and the judicial council collect data on such matters 
as the number of defendants prosecuted, the number charged with 
felonies, the number convicted, and the number. sentenced. In the bien- 
nium which he studied, the number of cases reported by these two 

` agencies do not agree in a single particular. In total, the attorney-generel 
reported nearly 3,500 defendants who escaped the judicial council’s notice. 

In 1980, the Bureau of Public Administration of the University of 
California inaugurated a research project to test the feasibility of another 
method of compiling judicial statistics: “the reporting of certain details 
on each case handled by the court to a central agency, where the informa- 
tion can be tabulated and analyzed.” Beattie’s volume, which is a report 
‘on this project covering a single fiscal year (1931-32), should convince the 
most skeptical that the bureau’s method is both sound and economically 
feasible. It gives ample evidence of most careful workmanship and cor- 
tains a full description of the techniques used in reporting and analyzing 
the data. , 

Although the work is most important as a methodological contribution 
to the problem of opening the eyes of Justice, the summary of “the more 
important factors in the prosecution and trial of felony cases” is of con- 
siderable value. Even though the bureau lacked official support for the 
work and the statisticg cover only a single year, there is rather striking 
evidence of a positive relationship between the chances of conviction and 
the speed with which a case is disposed of. The longer the trial, the less 
chance of punishment. It is also clear that the evils of political prosecution 
are considerably more apparent in two of the counties studied than in the 
third. 

One of Glueck’s proposed reforms is the establishment of a state de- 
partment of justice in which the various technical services in the adminis- 
tration of the law should be consolidated. His discussion does not make it 

. clear why such an integration of law enforcement should occur at the 
state, rather than at thecounty, level. The argument on this point has been 

. supplied in an admirable way by Millspaugh in his Local Democracy and 
Crime Control. As its name implies, this is much more than a discussion 
of the specific work performed by the sheriff, court judge, or prosecuting 
attorney. It is rather a penetrating discussion of the value and funstiors 
of local government, with some reference to the crime problem. 

‘Millspaugh finds that an efficient county should have between 20,000 
and 25,000 population, living in an area of not more than 6,400 square 
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miles, Tested by this -yard-stick, only one-half of the counties in the 
United States are large enough in population to give efficient service. 
Consscuently, their only justification must lie in some other local self- 
government value, such as friendliness of the government, the preser- 
vation of democracy, an opportunity for initiative, carefulsspending, and 
the development of a watchful citizenry. Dr. Millspaugh weighs these 
values one by one.and finds each of them wanting. “When friendliness 
permestes government, it wastes time and money.” ‘The preservation of 
demoztacy probably depends less on governmental structure than on the 
solution of fundamental economical problems and.on the maintenance of 
the prestige and power of representative legislatures.” “Local self- 
goverament provides, theoretically, an opportunity for initiative, but how 
rarely have counties seized the opportunity! Initiative appears to have 
come ir most cases from the nation, the state, and the city.” “The small 
self-governing unit tends to defeat its own ends. By encouraging debt, it 
breaks down the chance of financial responsibility on which stable popular 
government depends; and by wasting taxable resources, it saps the pres- 
tige of democracy.” And finally, “atomization of government clouds the 
sources of public information.” 

The first alternative to the present arrangement of local government 
is soms plan for regional readjustment, such as county consolidation, the 
use of functional districts, or the elimination of city-county overlapping. 
Excep Zor the last method, the author finds that “regional readjustment 
does not seem to take us far towards solving the problems of local democ- 
racy.” He is similarly pessimistic concerning the internal reorganization 
of the county, believing that manager-government i is feasible only in less 
than cnz-half of the counties. There is little chance of efficient county 
organizstion as long as the county is too small to render really economical 
service. The third alternative lies in the transfer of many county functions 
to state agencies. This would not necessarily eliminate the county. There 
are numerous functions which may be best exercised under local control, 
such as she registering of property instruments, and there will always be 
some communities which desire services not wanted in others, such as 
sidewalks, museums, theaters. Furthermore, there are various functions, 
e.g., library service, which are in the early stages of development and for 
which fevorable local opinion can be developed easier than support can 
be securad on a-state-wide basis. But there are many services, and this 
applies with particular force. to crime control, which only the state can 
handle eficiently. f 

Dr. Millspaugh is much too sagacious to insist that anyone is able to 
lay out a completely perfect system of state criminal organization. His 
last charter is indeed a plea for research in this field and an outline of the 
forms which this research might well take. Students of government might 
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profitably take to heart his suggestion that they study the immediate 
problem of. applying their findings, as well as the ultimate goals to be 
reached. - 

The most promising attack on crime control would seem to be in pre- 
venting crime rather than in superior policing, more effective prosecution, 
or more accurate statistical reporting—important as they are. Acting on 
the theory that many criminals are made and not born, a number of pri- 
vate organizations and public agencies have engaged in programs de- 
signed to redirect into constructive channels the energies of young people | 
who otherwise might fall afoul of the law. Twenty-four of these projects 
are reported in the symposium, Preventing Crime. They cover such varied 
approaches as educational work, the coérdination of community social 
activities, police crime-prevention bureaus, citizenship colonies, and rec- 
reational agencies. Naturally, the efficiency of these activities depends to 
a very large extent upon the development of a trained and sympathetic 
personnel to carry them into effect; but with adequate public support 
such & personnel may be recruited. The fundamental difficulty is rather 
the attitude of the public. As long as we continue to regard crime in terms 
of personal responsibility, it will be difficult to embark on a broad social 
program of crime prevention. But if we can once convince society that it 
is really fostering crime by its muddling, we may, to use Millspaugh’s 
phrase, “stop skidding to our destination and drive toward it under 


” 
control. Ropnegy L. Morr. 
Colgate University. 


Federal Justice. By Hommr Commines anp Cant McFariann. (New 
York: The Macmill4n Company. 1937. Pp. ix, 576.) 


The first Attorneys-General were part-time officers charged solely with 
the tasks of handling federal litigation before the Supreme Court and ad- 
vising the President and heads of departments on legal matters. Until 
1814, they were not even required to reside at the capital, and it was not 
until four years later that an office and clerk were furnished at govern- 
ment expense. Consequently it was not surprising that William Wirt, on 
assuming office in 1817, wrote President Monroe that be was urable to 
find “any trace of a pen indicating in the slightest manner any one act of 
my predecessors.” Resolving to do better by his successors, he entered 
copies of all of his opinions and correspondence in his “opinion book” and 
“letter book,” establishing a custom which set the general pattern of 
record-keeping followed until the reorganization of 1904. But when the 
Department of Justice was created in 1870 it did not take-over the earlier 
records, which ultimately found their way, together with bundles of mis- 
cellaneous manuscripts and papers, into the storage rooms of the Library 
of Congress. 
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The incumbent Attorney-General, acting through a staff of trained 
research men, undertook to analyze and classify all of this material, to- 
gether with the more recent data in the files of the Department of Justice. 
Finding, he tells us, that “a picture of American history from a new point. 
of view was unfolding” before his eyes, he was prompted tô write the first 
rounded ‘account of the history of his office and of the Department into 
which it has evolved. The resulting volume, written in a clear and simple 
style, is one of substantial value. Such matters as Taney’s rôle in the 
strugzle with the Second Bank of the United States; the sordid “legal” 
side of reconstruction; efforts to curtail private exploitation of natural 
resources; the activities of the Department of Justice during and im- 
medistely after the World War, and its réle in labor cases, are adequately 
and cispassionately summarized. The gradual but apparently inevitable 
evolution of a national police force, and of centralized supervision over 
federal district attorneys, are traced. Copious references in the footnotes, 
and an adequate index, add to the book’s usefulness. However, it contains 
little that is new. Even the publisher’s promise of new light on “the 
hitherto undisclosed methods of selecting judges” simmers down to a 
repetition of facts already well known to political scientists interested in 
legal matters. 

Altaough the volume was released just a month prior to President 
Roosevelt’s message to Congress on reorganization of the federal judi- 
. ciary, there appears to be no connection between the two occurrences. 
Otherwise, plans to force the retirement of aged judges would have been 
given greater emphasis, particularly that of Attorney-General (now 
Justice) McReynolds (p. 531). 


Universtty of California at Los Angeles. 


Brandeis: The Personal History of an American Ideal. By ALFRED LIEF. 
(Harrisburg, Pa.: Stackpole Sons. 1936. Pp. 508.) 


In this book, Mr. Lief is not concerned primarily with the twenty years 
in which Louis D. Brandeis has been a member of the Supreme Court. 
This period is not entirely neglected, but the student of Brandeis’ place in 
the work of the Supreme Court will find much more comprehensive ac- 
counts in previous books and essays. Mr. Lief’s selection of cases is reason- 
ably complete, but he does little more than summarize or quote from 
Brandeis’ opinions. And, doubtless to underline the non-legal character 
of this study, he carefully avoids giving the names of the cases with which 
he deals. Even the rather long quotations from the dissenting opinion in 
the New State Ice case are accompanied by no references to title, volume, 
or pags, and this although the author evidently believes that this opinion 
is particularly representative of his subject’s point of view. 

On the other hand, the book tells us a great deal about Brandeis’ life, 
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and especially about the very large part of his life that has been devoted 
to attempts to bring a greater measure of justice into a world where there 
is all too little of it. His struggles for savings-bank insurance in Mas- 
-sachusetts, for conservation, against the “trusts,” against the New Haven 
Management; his support of Wilson in 1912; his adherence to the Zionist 
movement—all of these and several lesser campaigns are discussed in 
considerable detail. His legal career in Boston, together with the charges 
brought against him in 1916 by men whom he had antagonized during his 
long career as an attorney and a crusader, are described carefully. 

Since the book is professedly a study of “an American ideal,” it does 
not seem too much to expect to find a clear statement of that ideal. In 
the concluding chapter, there are some general observations on the charac- 
ter of Brandeis’ philosophy, but no coherent attempt at analysis, We are 
told that “Brandeis was willing to be called a Jeffersonian.” So is Mr. 
John W. Davis. The vagueness of this characterization is not dispelled 
by the statement on the following page to the effect that ‘Brandeis’ 
political and economic vision was closer to anarchism.” How does Mr. 
Lief reconcile this with Brandeis’ advocacy of many forms of government’ 
regulation? He says that Brandeis “liked to think of the Scandinavian 
countries, where the socialist governments were not socialist in action— 
they did not have to be; independent groups worked out the answers.” 
But the codperatives in Scandinavia are accompanied by a great deal of 
government ownership and regulation. I do not mean to suggest that 
Brandeis’ thought is self-contradictory, but I do wish that Mr. Lief had 
set forth more clearly his own interpretation of Brandeis’ philosophy. 
And I also regret that there is no critical estimate of Brandeis’ ideas and ` 
work. We may agree that Brandeis is a man of extraordinary ability, even 
a great man. But it does not follow that he has a firm grasp on the whole 
of economic truth. It is as yet too soon to be certain about the importance 
of the system of savings-bank insurance, or the factual brief, but what 
evidence is there that they have had, or are likely to have, any consider- 
able influence? Does the doctrine of littleness betoken great social insight, 

` or is it a nostalgic dream, unrealizable under modern conditions? It is 
disappointing to find no questions of this kind raised. 
` Benszamın FE. Wriaut, JR. 
Harvard University. 


Le Droit Chinois. By Jman Escarga. (Pékin: Henri Vetch. 1986. Pp. 
xii, 559.) - 
The author is probably the best qualified Westerner to write on the 

general subject of Chinese law, both ancient and modern. He has long 

been a professor of law in France, and for the past fifteen years he has 
been associated, directly or indirectly, with the codification commissions 
of China. He has always held out for an adaptation of Western law to the 
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neede and prevailing customs of Chinese society and deplores the hasty 
legislation of recent decades which has consisted largely in translating and 
syntkesizing Western codes. This the modern codifiers have in fact been 
led tc do in an effort to meet the conditions laid down by Western nations 
enjoying extraterritorial privileges which must be fulfilléd before these 
natioas will restore to China its sovereign control over their nationals 
resident there. But he sees now the beginning of a new period of study of 
the o-d law and of current conditions in Chinese society, upon which law- 
makers and judges must in the future come more and more to rely. 

Th= author’s interest in the history of the law of the ancien régime 
dates back to his early years in China. In this work he has given the best 
summary treatment of philosophical conceptions underlying that law, as 
well es its historical development, that exists in any Western language. 
This, together with his select bibliography (over seven hundred items, a 
large percentage of which were published after 1903 when the period of 
modern codification began) serves as an excellent introduction to the 
study of Chinese law. The book likewise gives the fullest historical ac- 
count of the period of codification under the influence of Western law and 
the attendant problems connected with the attempted appeetione of 
these over-Westernized codes in the modern courts. 

It :s a unique book, the reading of which will carry the sendek to the 
very àeart and core of the old society as well as give him a fuller grasp of 
the pcoblems confronting the leaders today in their efforts to modernize 
this ancient society and introduce into an Oriental culture Western prin- 
ciplee of jurisprudence. The author discusses the developments of the 
codes under the ancien régime; the influence upon Chinese law of the Con- 
fucianists who advocated the rule of society by men under the influence 
of a ratural moral order; of the legists who believed in the government of 
men by laws rather than principles; and he makes some comments on the 
influence of Buddhism on the law, notably its effect in humanizing the law 
and punishment, and maintaining the principle of equality before the law. 

Foz centuries, fully a third of the human race has lived and attained a 
high degree of cultural development under the rule of Chinese law—a rule 
which expanded beyond the boundaries of China to Japan and to Annam. 
In ths study of that law, there lies a rich mine of unexploited social ex- 
perience. The fields of historical and comparative jurisprudence will be 
circumscribed and incomplete as long as Chinese law remains beyond 
their purview. Professor Escarra, in this book, has made a general survey 
of the field and has sunk down a shaft or two in order to‘assay the rich 
ore which lies beneath. Lawyers and students of historical jurisprudence 
and comparative law will discover this record of his findings to be en- 
richirgly suggestive and thought-provoking. 

Cyrus H. PHake. 

Cocumbia University. 
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Hamilton Fish; The Inner History of the Grant Administration. By ALLAN 
Nevins. (New York: Dodd, Mead and Company. 1936. Pp. xvii, 932.) 


Not only is this weighty volume an excellent biography of Hamilton 
Fish but, as the sub-title indicates, it presents a most illuminating account 
of the administration of President Grant. The term “inner history” is 
well chosen. Fish was a member of the Grant cabinet throughout the ad- 
ministration and kept a detailed record of the daily happenings in 
Washington. This record, as Professor Nevins explains in his note on 
manuscript sources, includes a diary of perhaps 1,000,000 words, for the 
- years 1869 to 1877; forty-eight letterbooks for 1839 to 1893; a great mass 
of letters received; nine pocket memorandum books for 1883 to 1891; 
copies of manuscript instructions to our envoys abroad; copies of Fish’s 
correspondence with foreign legations in Washington; and much other 
invaluable material. These papers have been used very extensively by 
Professor Nevins. They are emphasized here, for it is seldom that so rich 
a mine of new information is opened to a biographer. Professor Nevins 
has made the most of his opportunity. Fish was not a brilliant Secretary 
of State, but he took a firm stand for honor and honesty in a period when 
those ideals seemed almost to have disappeared from public life. 

At first glance, the book would seem to be strangely constructed. Only 
about one hundred pages are devoted to the first sixty years of Fish’s life 
and thirty pages to the last twenty years, leaving the bulk of nearly eight 
hundred pages to the short period of eight years; but it was in these eight 
years that Fish performed his great service to the nation. 

It is difficult in a brief space to do justice to this biography. A descend- 
ant of several of New. York’s. most prominent families, Hamilton Fish 
was trained for the law. A term in Congress passed uneventfully for him. 
This was followed soon after by two years as governor of New York. Only 
the untimely death of President Taylor prevented Fish’s nomination to 
the position of Secretary of the Treasury in the Taylor Administration. 
In 1851, he returned to Washington as senator, but again attracted little 
public attention. However, as a member of the Senate Committee on 
Foreign Relations for two years, Fish learned much that was to prove of 
value to him later. A visit to.Cuba and an extensive journey in Europe 
also added to his information on international affairs. He aided with pen 
and money in Grant’s, campaign for the presidency, but gave little 
thought to further personal participation in political life. It was a distinct 
. surprise to him, therefore, when Grant offered him the post of Secretary 
of State, which he reluctantly accepted. 

Fish’s official career has been divided into three parts by Professor 
Nevins (p. 638): “One year in which he [Fish] wrested full control of the 
State Department from Grant; four years in which he used that control 
to preserve peace with Great Britain and Spain, and to accomplish other 
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impcrtant tasks; and three years in which he reached out for a larger 
measure of authority in an Administration that was increasingly dis- 
graced and demoralized.” Threatening to resign on several occasions, and 
actually presenting his resignation to President Grant more than once, 
Fish finally decided to remain to the end to salvage what he could from 
the unscrupulous men who so closely surrounded the President. The 
story proves that Fish had a wide measure of success. 

In foreign affairs, Fish was faced with many troublesome problems, 
ranging from the Dominican affair and the bloody strife in Cuba to the 
settlement of the Alabama claims and other disputes with Great Britain. 
The misdeeds and peculations of ministers, American and foreign, dis- 
turbed him greatly. On all of these events his letters and diary throw 
much new light. Through it all he sought peace. It was his firm belief 
that 2verything possible should be done to avoid the terrible evil of war. 

Professor Nevins is generous in his praise of Fish, but he does not fail 
to criticise him where he thinks criticism is due.So, too, while condemning 
Grant for his weak and vacillating ways, Professor Nevins gives him his 
just due for his refusal to use troops unnecessarily to assure Republican 
success in the Southern states in the Hayes-Tilden election. 

The book contains an introductory note by John Bassett Moore, who 
had hoped to write the life of Fish. There is a critical note on manuscript 
sources (already referred to), but no detailed bibliography. The book is 
indispensable to all students of American history and government. 
Everett 8. Brown. 
Uraversity of Michigan. . 


Zoning; The Laws, Administration, and Court Decisions During the First 
Twenty Years. By Enwarp M. Bassett. (New York: The Russell 
Sage Foundation. 1936. Pp. 275.) 


The history of zoning in the United States goes back some twenty 
years. Prior to that time, in 1913, a study was made in New York of regula- 
tions to limit the height and size of buildings. This was followed by a 
report on the possibilities of regulating, under the police power, the 
height, area, and use of buildings. The author of this book served on both 
of the commissions making these studies. With the adoption of the first 
comprehensive zoning ordinance, that of New York City in 1916, Edward 
M. Bassett was appointed counsel to the Zoning Committee of New York. 
He hes served in that capacity since. In addition, he has served as counsel 
for numerous other cities throughout the country. The book embodies all 
of Mr. Bassett’s experience during this twenty-year period. 

Ths volume properly starts with a discussion of the relation of zoning 
to state constitutions. This is followed by a chapter on state enabling acts 
for zcning. Then there is a detailed discussion of the adoption and amend- 
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ment of zoning ordinances, with a description of the various types of 
zoning districts. 

Non-conforming uses have always been a troublesome problem in the 
drafting of zonjng ordinances. There appears to be adequate authority for 
the elimination of so-called non-conforming uses, but conservative zoners 
have recommended that non-conforming uses be allowed to remain except 
in cases of total destruction by fire or otherwise. The so-called liberal 
group of zoners has been suggesting that steps be taken to eliminate all 
non-conforming uses over a period of years. Both views are discussed by 
Mr. Bassett. 

The board of appeals has been called the “‘safety valve” of the zoning 
ordinance. It is discussed at length in Chapter VI. Chapter XI, dealing 
with “Particular Buildings and Uses,” will be of benefit to the layman. 
The average person approaching a zoning problem thinks of it in terms of 
a boarding house, a hotel, a hospital, a garage, a gasoline station, a restau- 
rant, a cemetery, etc., etc. This attitude has prevailed even in some 
courts which have given lip service to zoning in saying that they believe 
it to be legal, only to follow such a statement with a decision that in this 
particular instance of the junk-yard, store, or hospital, the zoning is un- 
reasonable. As a matter of fact, some courts have used this form of argu- 
ment to substitute their judgment for that of the legislative body. 

The Bassett attitude has been one of conservatism and slow progress 
in the steady building up of the zoning law. There are others who feel that 
the courts are ready to uphold more advanced zoning which is plainly in 
the public interest. Mr. Bassett says: “In the outlying boroughs of New 
York City, landownersin residential developments have urged residential 
zoning of nearby localities bordering on railroads because such zoning 
would tend to protect their own homes. This was quite regardless of-the 
fact that the land near the railroad should be preserved for future indus- 
tries.” Obviously, property which, according to a rational land-use pro- 
gram, will be needed for industrial purposes should not be zoned for 
residential purposes. On the other hand, it should not be assumed, and is 
not assumed by liberal zoning practitioners, that all property abutting 
upon a railroad is necessarily industrial. Many railroads run through 
residential areas where there is no logical reason for industrial zoning, 
and where the abutting land might properly be zoned for residential 
purposes. 

This is unquestionably the best book on zoning which has appeared 
since Frank Williams published The Law of City Planning and Zoning in 
1922. There is a bibliography and an index of cases. 

- Warrer H. BLUCHER. 
American Society of Planning Oficials. 
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War Dur Heritage. By Josnen P. Lass anp James A. Wecusiur. (New 

York: International Publishers. 1936. Pp. 159.) 

“We ow They’ —Two Worlds in Conflict. By HAMILTON FISH ARMSTRONG. 

(New York: The Macmillan Company. 1936. Pp. viii, 196.) 

The dilemma of pacifism has never been more acute and insoluble 
than :n the present era of impending war. In the bellicose dictatorships, 
pacifism is suppressed. In the democracies, pacifists become allies of war- 
makers abroad in proportion as they hamper military preparedness and 
weaken the ability of democratic states to resist and restrain military 
aggression. This dilemma, has repeatedly confused and rendered sterile the 
peace movement—in the United States no less than in Britain and France. 

The cry for peace among American undergraduates is ably and sym- 
pathecically described in the stimulating volume by Lash (executive 
secretary of the American Student Union) and Wechsler (editor of The 
Studert Advocaie, author of Revolt on the Campus and former editor of 
The Columbia Spectator). Bruce Bliven, in his introduction, rejects the 
gospel of non-resistance, but hails the peace movement on the campuses 
as the hope of the future. The authors review the struggle against the 
R.0.T.C., the Oxford Oath movement, anti-war strikes, the “Veterans 
of Future Wars,” and other phases of the fight against militarism by 
student liberals and radicals. Their work should be required reading for 
all college presidents, trustees, deans, and professors! The initial chapter, 
“M-Day,” is a brilliant piece of imaginative satire describing the impact 
of the next war on American academic life. The closing chapter, ‘‘Please 
Omit Flowers,” is more realistic than most peace literature. It contends 
cogent_y that militarism in America must be resisted because it may lead 
to fascism, But it does not quite face the paradox presented by a world 
in which the democracies are helpless before the dictatorships unless they 
arm and militarize themselves to a comparable degree. 

This paradox flows from the fact that a house divided against itself 
cannot stand. The irreconcilability of the liberal and totalitarian ideolo- 
gies is che theme of the scintillating pamphlet from the pen of the gifted 
editor 3f Foreign Affairs. Mr. Armstrong holds that there can be no 
peace, no understanding even, between disciples of liberty and the 
apostles of tyranny, whether in Rome, Berlin, or Moscow. He documents 
his argument with facts, quotations, and masterly analysis. He takes his 
text from the dictators. Thus Mussolini: “The struggle between two 
worlds zan admit of no compromise... Either we ‘or they! Either their 
ideas or ours! Hither our state or theirs!” And thus Lenin: “An obituary 
will be cung either over the death of world capitalism or the death of the 
Soviet Republic.” Here freedom lives. There it is dead. The “Gulf 
Between” cannot be bridged. 
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In ringing prose,. Mr. Armstrong summons the defenders of democracy 
to meet the challenge of totalitarianism, both nationally and inter- 
nationally, and to remember that eternal vigilance is the price of liberty. 
The present reviewer sees no escape from these conclusions. Pacifism has 
become an irrelevance. Only a democracy in arms can defend itself from 
those who have unsheathed the sword against it. If this involves the 
danger that democracy may be destroyed by its own militarists, or that 
. civilization may be wrecked in the clash of the embattled crusaders, these 
risks too must be faced. For there is now no alternative. 

FREDERICK L. SCHUMAN. 

Wiliams College. 


And Fear Came. By Jonn T. WAITAKIR. (New York: The Macmillan 

Company. 1936. Pp. 273.) l 
Neutrality and Collective Security. BY SIR ALFRED ZIMMERN, WILLIAM 

E. Dopp, CmaRLes WARREN, AND Epwin D. Dicxryson. (Chicago: 

University of Chicago Press. 1936. Pp. xviii, 277.) 

Blackstone’s dictum that.humans are motivated by their wants and 
fears is given illustration on the international plane from several angles 
in these two books. Mr. Whitaker, after acquiring a sympathetic interest 
in the League of Nations at the University of the South, went to Europe 
for the New York Herald-Tribune, and was stationed as correspondent at 
Geneva, Berlin, Vienna, Rome, and in Ethiopia. In Africa, his young 
Italian driver asked him why wars occurred, and the book is a lively 
review of the history he has seen from the backstage, in answer to Fran- 
cesco’s question. The attractively personal narrative of his well-balanced 
and keen observations presents a spot picture of international political 
events from 1931 to 1936 much worth reading. It is a good book full of 
journalistic, but yet intelligent, overtones. 

The lectures of .1936 on the Harris Foundation are published in Neu- 
trality and Collective Security, two thirds of which is devoted to callective 
security. The three lectures by Sir Alfred Zimmern on “The Problem of 
Collective Security,” by an easy and rather leisurely philosophical route, 
set forth that unity of popular will did not exist to.support the conditions 
of law and order which the League of Nations was intended to provide; 
that out of past economic anarchy has come a dominant.group of states 
which make social progress their goal; and that these “welfare states” are 
gradually weaving together a social integration which will insure the col- 
laboration requisite for “the safety. of all by all.” Mr. Warren’s cogent 
paper on “Congress and Neutrality” continues his constructive dissection 
of this alibi or excuse for not facing the necessity of coöperation to prevent 
the happening of war. Here he analyzes the merits and defects of the 
neutrality legislation of 1935 and 1936. Dean Dickinson, in his well- 
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informed review of “The United States and Collective Security,” con- 
cludes that consultation and coöperation founded upon general covenants 
of non-aggression may be envisaged as a universal approach to the desired 
security, with sanctions left to those who are willing to, use them. As 
editor, Quincy Wright appends to the papers the salient “documents, s0 
that the volume can be both read and studied. 


Denys P. MYERS. 
World Peace Foundation. 


Propaganda and Dictatorship. Enrren By Harwoop L. Curtps. (Prince- 
ton: Princeton University Press. 1936. Pp. vi, 153.) 


As a direct outgrowth of round-table discussions during the ‘anual 
meeting of the American Political Science Association at Chicago in 
December, 1934, the papers making up the present volume will be of 
particalar interest to its members. Moreover, as Professor Childs points 
out in his introduction, they deal with two topics which have attracted 
a greet and constantly increasing amount of attention. Undoubtedly 
“the world is both propaganda-conscious and dictator-conscious.”’ Hence 
Propaganda and Dictatorship should appeal to wide circles of the general 
public as well as to the specialist. ; 

Of tae papers making up this volume, the first four discuss the facts of 
propaganda as presented in several contemporary dictatorships, while the 
remairing two are devoted to the theory underlying political propaganda 
in general. In the first series, Professor Fritz Morstein Marx deals with 
Germany, Professor Arnold J. Zurcher with Italy, Professor Bertram W. 
Maxwell with Soviet Russia; and since propaganda in thé Danubian 
dictatcrships is but a pale copy of Russian, Italian, and German models, 
Professor Oscar Jászi devotes himself more particularly to the ideologic 
foundations of the Austrian, Hungarian, Yugoslav, and Rumanian dicta- 
torships. As a whole, these papers deal briefly and clearly with the . 
agencies, methods, aims, and results of political propaganda in the coun- 
tries named. Particular attention is given to press, radio, and cinema; 
but schools, youth organizations, labor organizations, and the charac- 
teristic one-party systems are also duly considered. The writers display 
admirable restraint: successes as well as failures of dictatorial propaganda 
are recorded. In general, however, the reader is impressed with its dele- 
terious effects as indicated by Professor Zurcher, particularly with 
referenze to Italy, in the following words: “the prostitution of education, 
the wazping and suppression of truth, the instillation of false and dan- 
gerous doctrines, and the evocsiion and aggravation of emotions which 
lead to social violence.” 

The fifth paper, by Professor Harold D. Lasswell, is entitled “The 
Scope cf Research on Propaganda and Dictatorship.” It develops rather 
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ambitious plans for investigation, suggesting, among other things, meth- 
ods for determining the volume of propaganda, e.g., by the collection of 
exact data on “the per capita distribution of propagandists, the propor- 
tion of the national income devoted to propaganda, and the hours per 
capita of exposure to propaganda.” In addition, Professor Lasswell pre- 
sents some extremely interesting considerations regarding the effect af 
propaganda on world political development to date. 

. Professor George E. G. Catlin closes the volume with a paper on ‘‘Prop- 
aganda as a Function of Democratic Government” which is noteworthy 
for its mastery of the philosophic background. Nevertheless, it deals 
trenchantly with a question of the most practical character, namely, how 
democracies should meet propaganda designed for their overthrow. 
Briefly stated, his answer is that while democratic government “is com- 
pletely precluded by its own principles from all use of propaganda, it is 
... free and under an obligation to encourage voluntary agencies, and 
particularly party agencies, to put forward the views upon which its 
own authority rests.” In addition to the formulation of this general 
principle, Professor Catlin deals with various of its practical applications. 
For us of the United States, the question is as yet academic; indeed, as 
_ a result of the thoroughgoing repudiation of demagogues in the election 

of November, 1936, it may seem scarcely worth further discussion at this 

time. Other democracies, however, have had to face not only subversive 
propaganda but civil war as well. Our turn may come, and since fore- 
warned is forearmed, one may at least hope for future round tables of the 

American Political Science Association to thresh out the question in all 
. its details, including the drafting of possible legislation against armed 

and uniformed political organizations. . 
Rosset C. BROOKS. 
Swarthmore College. 


The Discussion of Human Affairs; An Inquiry into the Nature of the 
Statements, Assertions, Allegations, Claims, Heats, Tempers, Distempers, 
Dogmas, and Contentions which Appear when Human Affairs are Dis- 
cussed and into the Possibility of Putting Some Rhyme and Reason into 
Processes of Discussion. By CumarLes A. Baard. (New York: Tae 

` Macmillan Company. 1936. Pp. 124.) l 


If the purpose of a subtitle is to help cataloguers, the foregoing leaves 
little to be desired. But the distinguished author of this little book un- 
covers nothing that is new or startling when he informs us in the opening 
sentence that the discussion of human affairs is going on all over the 
world. Nor will he provoke much dissent from his proposition that the 
causes, nature, and consequences of this world-wide discussion are worth 
looking into. One does not look into the subject very far, however, befcre 
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finding that much of this discussion of human affairs is founded on 
“habitual assumptions,” that is, on ideas which people take for granted 
whether they are warranted in so doing or not. 

It must be so, the author argues. Notwithstanding the assurance of . 
the candidly scientific that they are concerned only to discover the naked 
facts, and to use them with complete objectivity, it is Professor Beard’s 
convistion that an effort “to discuss human affairs on the assumption 
that no assumptions are to be made” must inevitably prove futile. The 
claim of Pareto, “We have no preconceptions,” is questioned by the 
authcr as a statement of fact. It is an assumption, and one that is not 
borne out by a treatise on general sociology in which both text and foot- 
notes are “crowded with the kind of disdainful, bitter, and derisive re- 
marks never found in any work on natural science by a writer of ac- 
knowledged competence” (p. 36). “How he or anyone else could reach the 
age of maturity ... without arriving at any habitual assumptions must 
remain one of the seven wonders of the world” (p. 34). So much for Pareto! 

One of the author’s major postulates is that since “all human affairs 
are erclosed in history,” and since recorded history has always been a 
hopeless mixture of fact and opinion, it becomes essential to the rational 
discussion of human affairs that we shall have knowledge of the various 
pointe of view from which expressions of opinion procéed. If those who 
discuss human relations appreciated the need not only of gathering facts 
but of understanding the process of interpretation, we would have less 
intolerance and some of the edge would be taken off bigotry. There would 
also be a moratorium on speeches in Congress. 

The book is written in the author’s usual epigrammatic and sprightly 
style, but it is not likely to have much lure for the general reader. It is 
rather for the historiographers to scan and be pleased or provoked as the 
case may be. Theories concerning the proper interpretation of history 
(all the way down from Ranke to Barnes) are punctured like so many toy 
balloons. “No theory,” writes Dr. Beard, “can embrace the totality of 
history.” One reviewer calls the book a disinfectant to be dusted on 
writers or syndicated newspaper articles and on platform orators. But 
to hope for its efficacy in that direction is asking much. Probably it will 
be most generally and most approvingly read by those who need it least. 

Wriuiam B. Munro. 

Caligornia Institute of Technology. 

Are American Teachers Free? By Howarp K. Baars. (New York: Charles 

Scribner's Sons. 1936. Pp. xxiv, 856.) 

Curricolum-M aking in the Social Studies. By Lron C. MARSHALL AND 


Racue, MARSHALL Gorrz. (New York: Charles Séribner’s Sons. 1936. 
Pp. xvii, 252.) 
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The first of these volumes is Part XII, and the second Part XIII, of 
the Report of the Commission on the Social Studies which was set up by 
the American Historical Association a number of years ago. 

It is not necessary to read every one of the 778 pages preceding the 
appendix in Dr. Beale’s book to learn whether American teachers are 
free. The eighth page is enough. There the reader is informed that ‘‘be- 
cause no agreement can be reached on desirable limits for freedom, the 
ideal of complete freedom will be used as a standard or test of particular 
situations as they srise.” The author evidently sets “individual” over 
against “social,” like the old state of nature theorists, and assumes that 
social sanctions inevitably mean coercion, limitations on individual 
freedom. Persons who are aware of the tough strands in the social web. 
will not be surprised that, in many communities, teachers are not free 
to advocate, or even to discuss sympathetically, pacifism or communism; 
or to question the validity of historical myths; or to suggest that man 
may have evolved from some other form of animal life; or to choose text- - 
books; or to decide on teaching methods; or to use tobacco and alcoholic 
beverages; or to associate with pupils of the opposite sex; or to disregard 
countless taboos. That the author has found so many instances of 
teachers’ imprudent conduct may be news to those who are not ac- 
quainted with a few score of the profession nor with the ideal of meticu- 
lous historical research. Whatever may have been their preparation for 
teaching, most of the persons investigated seem to have thought that 
they were employed to teach in a vacuum, that there was complete in- 
sulation between the school and “the world outside,” a favorite phrase 
among pedagogues. e i 

The author might have made a greater contribution had he centered 
his efforts upon methods whereby teachers may, without endangering 
their positions, or provoking bitter conflicts, become aware of the ten- 
sions in their respective communities. Certainly teachers who are sus- 
ceptible to persecution complexes should not be “free” to read this com- 
pilation of “restraints on complete freedom.” 

The second volume is the antithesis to the first in its treatment of 
social phenomena. The title inadequately indicates the broad scope of 
the work which the authors have undertaken. In effect, they propose to 
make the entire curriculum a study of social processes. They contend 
. that “all studies are essentially social. . . . Realization that human ex- 
periences and knowledges are in essence cultural; that the fundamental 
purpose of the school is the selection and transmission of culture; and 
that cultural living may be summarized under a few great basic processes, 
should dominate all instruction.” Their “frankly opportunistic” classifi- 
cation reveals six basic processes, “basic to all groups, past or present, 
large or small.” These processes comprise “culture,” which is “synony- 
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mous with all that is peculiarly human in the way man lives.” Since 
culture ‘‘has its roots deep in the biologic capacities of man,” and since 
“cult-iral human living is also conditioned by the external physical world,” 
the authors would utilize materials in these as well as in the more nar- 
rowly conceived social sciences for their “social process approach” to 
curriculum-making. 

Emphasis is upon “a point of view and a methodology which, with a 
mininum of disruption and revolutionary change” in present-day material 
and school organization, will facilitate intelligent “selection and trans- 
mission of culture.” In discussing one phase, they admit that “most 
teachsrs are not now trained to take such a comprehensive view, nor is 
the organization of available materials very helpful.” However, “the task 
is larzely one of organization; most of the materials are at hand.... 
The gocial process approach provides a social theory; this in turn fur- 
nishes criteria against which to measure alternative schemes of organi- 
zation.” 

Ths merits claimed for the ‘‘social process approach” and the illustra- 
tive material, encyclopedic in scope, “marshalled” in support of the thesis 
should be examined by everyone interested in education. Social scientists, 
in particular, contemplating the results of their instruction, will be dis- 
posed to investigate the eens of the process approach. 

. Howard Waits. 

Miami University. 


Psycko-Analysis and Social Psychology. By WiuLiam McDovaat. me 
don: Methuen and Company. 1936. Pp. viii, 207.) 


In zhese days when the need for a solid psychological foundation in the 
social sciences is increasingly felt by all those who are profoundly dis- 
satisfied with a purely eclectic approach to the problems of human nature 
and conduct, and when the Freudian interpretation has made such an 
impetuous and often immature inroad into thé explanation of political 
developments, this volume of the distinguished founder of social psychol- 
ogy will be welcome to all who dislike dogmatic slogans and hasty gen- 
eralizations. 

The work of Professor McDougall contains his lectures delivered at 
the University of London on the teaching of Professor Freud and his 
school, with the addition of four essays on the saine subject previously . 
publiched in various magazines, The author does not speak as the leader 
of an antagonistic school hostile to Freudism. On the contrary, he has a 
very deep appreciation of the Viennese scholar who, according to him, 
“has ... done more for the advancement of our understanding of human 
natura than any other man since Aristotle.” Yet his criticism is very 
outspoken, and sometimes sharp and ironical. He shows clearly, and for 
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_ the most part conclusively, the main faults of the Freudian system: the 
lack of precision in its definition; its tendency to false generalization and 
extreme simplification; its disregard for antagonistic facts; the frequently 
careless manipulation of the tenets of its catechism such as Super-ego, 
Ego, Id, Libido, Oepidus Complex (which was fitly called the “ark of 
the Freudian covenant’), and that “most bizarre monster of all his gallery 
of monsters . . . the Death Instinct;’” its haughty disregard of. important 
movements and currents which cannot be explained by the sacred 
formulae. 

But, whereas these dangerous tendencies are more than compensated 
in the work of the master by the intuitive force of a real genius, they 
often assume in the works of his innumerable disciples intolerable dog- 
matism, a brutal disregard for common sense, and an intolerant attach- 
ment to creeds which the master himself revised or qualified. Professor 
McDougall demonstrates convincingly how these qualities uridermirle 
the scientific spirit by the undue over-emphasis of sex and hurt social 
coöperation by the uncritical rejection of all types of repression. 

The reviewer does not know of any other book which in so short a 
space has amassed all the essential facts and theories of the Freudian 
school. At the same time, it strongly emphasizes those aspects of the 
system which will add mightily to the elaboration of a system of social 
psychology to which the author has made such a remarkable contribution 
through his own researches, so full of acute observation and deep philo- 
sophic insight. ; l 
E ; Oscar Jászi.” 
-Oberlin College. e 
k BRIEFER NOTICES 


AMBRICAN NATIONAL GOVERNMENT AND CONSTITUTIONAL LAW 


Professor Felix Frankfurter’s The Commerce Clause (University of 
North Carolina Press, pp. 114) analyzes the function of the Supreme 
Court under Marshall, Taney, and Waite in directing the stream of 
constitutional history through the commerce clause. Because the applica- 
tion of this clause illustrates the peculiar problems of a federal system, 
around it is built much of our constitutional development. Marshall’s 
réle is outstanding because he created a conception of a “dormant” com- 
merce clause to liberate trade from restrictive state legislation, even 
where Congress had not acted. In addition, Marshall was a statesman, 
and he realized that the court’s function in statecraft depended on an 
essential pragmatism. Later, others less competent made his “purposed 
ambiguity” the basis for sterile dogmatism. Second only to Mershall 
was Taney. His statesmanship manifested a consciousness of the in- 
. ability of the Court to discharge adequately the discretionary, political 
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functions undertaken by Marshall. Through stricter construction, Taney 
sought to limit the scope of judicial discretion, and deference to the legis- 
lature became the device for counteracting Marshall’s nationalism. 
Waits, the lawyer, made of Taney’s policy a legal rule, limiting the Court 
even further. “Where the Constitution was not an explicit bar, the Court 
shou_d leave the resolution of economic and political conflicts to the 
Congress.” But Waite’s lack of art in giving expression to his opinions 
made them a source for the mechanical formulas by which later courts 
have: confined legislative powers. In these essays is no wistful retrospec- 
tion, no effort to create a picture of the “true” Constitution, drawn from 
histary. Because, however, the ideas of Marshall, Taney, and Waite color 
judicial thinking today, some light thrown on their aims and purposes 
will indicate the extent to which “the pressures of the past” should find 
expression in constitutional law today.—E. 8. WENGERT. 


Widely held popular opinions are refuted by Julius W. Pratt’s Expan- 
stonssts of 1898 (Johns Hopkins Press, pp. 393), a scholarly and well 
documented study of the expansionist movement at the turn of the 
century. Instead of being a surge of enthusiasm rising from the Cuban 
crisis, “imperialism” was a reflection of a world-wide development which 
had 2arlier manifested itself in the partition of Africa and in the writings 
of American and British publicists. The Harrison Administration had 
felt she impulse of the new “Manifest Destiny,” with Blaine playing the 
leading réle. There followed the halting, inconsistent programs concerning 
Hawaii of which the author presents the first adequate account. To this, 
half of the volume is devoted, showing the expansionist policies deeply 
rooted before the Cuban crisis. The latter half of te book upsets opinions. 
widely held as to the supporters of the forward movement. The Mahan 
schcol, including Roosevelt and Lodge, were its ardent advocates from 
the beginning; but business men, exporters, Wall Street interests, the 
financial press, and investors in Cuba were opposed. The newspapers 
were divided in opinion. The author finds no basis for the popular belief 
that the Hearst-Pulitzer rivalry brought on the war. Still, the strong 
minority which knew what it wanted succeeded in pushing the country 
inte the conflict. When it came, almost all of the groups in opposition 
adjusted their arguments and prepared to make the most of altered pros- 
pects. Newspapers and the technical and financial press generally wel- 
cored the new opportunities. Business favored forward programs. 
Organized religion, which had been peculiarly unvocal as the crisis ap- 
proached, became enthusiastically expansionist. Churchmen will find the 
autaor’s analysis of religious opinion of peculiar interest. The closing 
chapters analyze the hesitant progress of the Administration, pushed 
forward by the rising tide of publie opinion in favor of making the most 
out of the war.—CHESTER LLOYD JONES. 
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In Prisons and Beyond (Macmillan Co., pp. 334), Sanford Bates, United 
States director of prisons, tells in very interesting fashion of the work of 
the nineteen institutions of correction which the national government has 
established since 1900. Convicts are sent to the prison that is best adapted 
to their rehabilitation; their individual problems are considered by a 
classification committee composed of the warden, deputy warden, director 
of social service, medical officer, psychiatrist, psychologist, educational 
supervisor, chaplain, superintendent of industries, chief of mechanical 
service, and parole officer. The value of careful parole supervision, as 
opposed to the popular view fostered by the newspapers, is stressed. Mr. 
Bates looks beyond the prison to discuss some alternatives to incarcera- 
tion that might prove effective and reminds communities which tolerate 
_ the causes of crime that they must answer its challenge. The author 
speaks with authority, for he has been at work in this field for twenty 
years, beginning as Massachusetts commissioner of correction. College 
students in search of a career may find their interests aroused by this 
book, since prison work is offering a new profession.—Jamus HARGAN. 


Writing for the layman rather than for the expert, in Democracy and 
the Supreme Court (University of Oklahoma Press, pp. 143), Robert K. 
Carr raises the question as to whether judicial review, exemplified by 
analyses of six outstanding New Deal decisions, is retarding the progres- 
sive evolution of American democratic government. He illustrates forcibly 
how judges may and do construe constitutional provisions just about as 
they please, and he emphasizes that a majority of the Court may arbi- 
trarily nullify a statute which, to a minority of its members, and to the 
President and Congres8, may seem perfectly constitutional. The “average 
citizen” is challenged with the proposition that our democracy would not 
crumble in ruins if the Court should lose its power to declare an act of 
Congress void. If the citizen responds to this challenge with even so much 
as an aroused suspicion that perhaps the members of the Court are 
neither oracles nor magicians, but only “nine very human beings,” then 
this book is a valuable addition to the current literature of political. 
science.—ALDEN L. PowsELL. 


In his Fundamental Issues in the United States (Oxford University 
Press, pp. 74), E. A. Radice presents a concise British analysis of the 
New Deal. The underlying principle is seen as security rather than tree- 
dom of enterprise—a natural reorientation because ‘‘the period of Ameri- 
can expansion seems to be over.” The American system is expected 
again to prove adaptable if the “rising and expanding elements” maintain 
control. Rather unimpressed by admitted constitutional obstacles, the 
author optimistically regards congressional powers of taxation and finance 
as adequate to the occasion. A chapter on administrative problems deals 
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ably with the spoils system and-other aspects of party politics. Con- 
cerned over the budgetary problem, Mr. Radice advocates heavier federal 
income taxation of the moderately prosperous. Although this brief study 
occasionally suffers from the inexactitude necessitated by broad generali- 
zatior, its conclusions are sound; and the detached viewpoint increases 
its value for American readers.—CARLTON C. RODE. 


The Civil Service in Modern Government (National Civil Service Reform 
League, pp. 58) has as its purpose “to describe the merit system in its 
theory and practice with enough brevity to make it available to a large 
number of readers.” The purpose is accomplished admirably. The devel- 
opmert and present status of merit in federal, state, and city civil services 
are stated briefly in the first part, consisting of twenty-six pages. The 
remairing thirty-two pages consist of an appendix, with eighteen very 
significant items. Among these are: “A Comprehensive Personnel Pro- 
gram”; ‘Outline of English Civil Service System”; “The Growth of the 
Federal Civil Service” (graph); “Classified and Unclassified Positions in 
the Federal Civil Service;” and “A Selected Bibliography.” The pamphlet 
is primarily informational rather than critical or argumentative.—P. 8. 
SIKES. 


The fifth edition of Professor Robert E. Cushman’s Leading Constitu- . 
tional Decisions (F. S. Crofts and Co., pp. xiv, 487) differs from the 
fourth in including rather full printings of two further cases in which the 
Supreme Court has paid its respects to New Deal legislation. These are: 
(1) United States v. Butler, invalidating the A.A.A. and involving, as the 
author points out, the first analysis of the federa} spending power ever 
made ty the Court on the merits of the problem; and (2) Carter v. 
Carter Toal Company, invalidating the Guffey Coal Act and significantly 
criticizing the doctrine of inherent national power. Minority as well as 
majority views are represented in the extracts printed. 


STATE AND LOCAL GOVERNMENT 


Concerning the study of present-day liquor control entitled After Re- 
peal (Harper and Brothers, pp. 296), by Leonard V. Harrison and Eliza- 
beth Laine, Professor Luther Gulick points out in the introduction that 
its lesscns of post-repeal experiences are rich for the administrator in 
whatever field he may be at work. Portrayed in the study are some forty 
states that are starting to function as independent laboratories in the 
administration of liquor legislation. Centralization is favored over de- 
centralized administrative control; attempts are made to enforce pro- 
visions of liquor laws, the public becoming lethargic in supporting new 
liquor laws as in the case of old prohibition laws; business methods in the 
management of state stores leave much to be desired; the revenue motive 
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from the very beginning makes an indelible imprint on the administration 
of control; and the problem of control is largely attacked in part and not 
as a whole. As a realistic approach, the authors describe how the social 
control of liquor is gradually shifting to control to derive revenue. A few 
states are noted in which the social aspects of control are emphasized.. The 
fourteen commonwealths which have established state stores have the 
most complex administrative problem and, on the whole, are doing liztle 
better in administration than the license states. The quality of member- 
ship of control bodies as well as of subordinate personnel is, on the whdle, 
mediocre. Since broad administrative discretion is essential to the success 
of a program of liquor control, the need for good personnel should be em- 
phasized. The inaptitude of state legislatures in providing the right type 
of personnel through proper pay, tenure, freedom from politics, and ad- 
ministrative organization is amply illustrated? The standards by which 
the authors judge the effectiveness of liquor control in the various states 
and by the federal government are principally those suggested by the 
1933 inquiry Toward Liquor Control by Fosdick and Scott, of which Mr. 
Harrison and Miss Laine were two of the chief staff assistants. The 
appendices occupy an important place in the study—especially the dizest ` 
of state liquor control systems. This latter might have been more detsiled 
for the maximum usefulness of the book, in view of the brevity of treat- 
ment of some of these features in the body of the volume. However, the 
study will serve as a much needed introduction to the subject of admin- 
istration of legislation pertaining to social control—Mu.ron V. SMara 


‘In an admirably organized and well documented study entitled Unem- 
ployment Relief in Periods of Depression (Russell Sage Foundation. pp. 
384), Leah H. Feder surveys with considerable thoroughness the attempts 
made in certain cities of the United States to deal with unemployment 
relief during the years 1857—58, 1873-79, 1883-97, 1907—08, 1914-15, and 
1920-22. Some readers will regret that the years beginning with 1929 
have been omitted. Others may be disappointed that so much empnasis 
has been placed on cities of the East and Middle West. Miss Feder does 
not believe that sufficient perspective has been attained to justify in- 
cluding the recent depression. In an at least partially effective deferse of 
concentration, mention is made of the significant industrialization of 
municipalities of the East and Middle West. Each period is discussed: 
under such pertinent headings as Estimates of Unemployment, Emer- 
gency Measures, Work of Public and Private Agencies, Work Relief, and 
Public Works. The author concludes that “those responsible for unem- 
ployment relief in times of distress have so often concerned themselves 
solely with the immediate crisis and made no attempt to profit by earlier 
discoveries‘“—thus, breadlines, soup kitchens, and clothing centers, de- 
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spite severe criticism, have characterized period after period. Nevertheless, 
a “seacching analysis will reveal a development of trends.” Codperation 
of effort to avoid duplication started feebly in 1873 but by 1914 had ` 
attained considerable status. Deep-seated distrust of the competency of 
public agencies persisted until well into the present century, but has 
very recently given way to a complete acceptance of the principle of 
public responsibility. In the administration of direct relief there has been 
an inerzasing interest in particular needs and a gradual abandonment of 
mass methods.—Haroup ŽINK. 


Text>o0oks on American state government usually abound in the me- 
chanics of government and administration at the expense of the dynamics. 
The difficulties of attempting to give a composite picture of the structural 
arrangements of the governments of forty-eight states, from the wealth 
of facts about them and the dearth of data as to how their governmental 
and political systems actually work, perhaps precludes any other treat- 
ment. Arthur W. Bromage’s State Government and Administration in the 
United States (Harper and Brothers, pp. ix, 678) provides the usual bill 
of fare for introductory college courses brought up to date. Proper weight 
is given Lo all the important topics; the elementary facts are well selected; 
and newer developments are emphasized, including those in interstate 
coöperation and federal relationships. Constitutions, elections, parties, 
the executive, the legislature, and the courts are presented in the accepted 
fashion. Dne chapter each is devoted to state administrative organization, 
state personnel administration, state finance, state functional services, 
and state regulation of business and labor. Four chapters out of the total. 
of twenty-four are given over to local government. Practical politics, 
which plays so large a part in our state and local governments, is treated 
in the usual conventional way, that is in terms of structural and proce- 
dural variations in elections, primary and convention organization, and 
executive committee set-ups. The fact that the two-party system is 
practically non-existent in many states, and that consequently factional- 
ism and pressure politics produce at times what amounts to chaos in the 
legislatur and the administration, receives very little attention. A fuller 
treatment of this and some other equally human and interesting topics 
would eniven some other textbooks on state and local government as 
well as the one under consideration.—O. Doveras WEEKS. 


Coéperative effort among American municipal governments was fur- 
thered by the problems growing out of the depression. The Proceedings 
of the Amarican Municipal Association, 1981-1986 (American Municipal 
Association, pp. xv, 828) presents a picture of the efforts made by cities 
in this period to meet their problems by codperative effort. That there 
are municipal leagues in thirty-six states indicates that municipal officials 
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have realized that joint action is desirable in meeting municipal problems. 
These organizations are associations of municipalities rather than of 
their officers, and they perform a variety of services, among them the 
holding of annual conventions to discuss municipal problems, the pub- 
- lication of journals devoted to municipal administration, the formulation 
and promotion of legislative programs, and the operation of information 
- services. The American Municipal Association is a federation of state 
leagues and represents an effort at coöperation on a national basis. The 
Proceedings contain some formal papers, but the greater part is given 
over to committee reports and informal discussion by the participants 
at the annual meetings. Some of the material included is of little value— 
addresses of welcome and speeches of introduction. The verbatim report 
of the informal discussion of committee reports and of municipal prob- 
lems contains much valuable material, and will be of interest to all persons 
concerned with the administration and improvement of American local 
government. The advantages of codperative effort on the part of cities, 
on both a state and a national basis, are apparent from a study of this 
record for the period 1931-35.—CHarius M. Knurmr. 


Mr. Dudley F. Pegrum’s investigation of the policies of the California 
railroad commission in the handling of public utility security issues, pre- 
sented in his Regulation of Public Utility Security Issues in California 
(University of California Press, pp. 71), is a worthy companion-piecs to 
his earlier study, Rate Theories and Policies of the California Commission, 
published in 1932. It represents the same scholarly treatment and sys- 
tematic documentation that appeared in the earlier study. It is a con- 
-tribution to a rather limited body of literature dealing more or less in- 
tensively with the methods and practices of a state utility commission. 
Similar detailed investigations for other states are essential if valid gen- 
eralizations are to be made concerning the regulation of utility properties 
in the United States. In his treatment of the control over procedures and 
practices of public utility security issues in California, Mr. Pegrum has 
thoroughly canvased all phases of the problem, from the powers of the 
commission and the technical conditions imposed by it to consolidation 
proceedings and the jurisdiction over securities of companies engaged in 
interstate commerce. One cannot but be impressed by the logical con- 
sistency with which the California commission has interpreted its powers 
and in the course of time blocked up the gaps which have made possible 
many abuses in the issuance of securities. According to Mr. Pegrum’s 
statement, the commission has succeeded in seeing to it that outstanding 
' securities shall represent actual prudent investment. In doing this, the 
commission has withstood efforts to introduce inflationary factors through 
the application of the reproduction-cost-new theory of evaluation. In his 
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concluding section, Mr. Pegrum makes a number of constructive sugges- 
tions, many of which might well be taken to heart by a number of public 
service commissions. Among these, the following seem particularly note- 
worthy: (1) control over actual purchase price paid for one utility by 
another; (2) more positive control over consolidation and teorganization . 
programs as well as “hybrid” and foreign corporations; (3) elimination. of 
no par stock; (4) a breakdown of fair return with reference to the require- 
ments for different classes of securities. This little volume can be studied 
advanzageously by those interested in public utility regulation, since it 
gives £ good account of the policies on the matter of security issues of 
one of the best and most progressive commissions in the United States.— 
Wam E. Mosumr. 


Dr. John P. Senning’s monograph, The One-House Legislature (Mc- 
’ Graw-Hill Book Co., pp. xviii, 118), appears at a most opportune time. 
Widespread popular interest in many other states makes his clear outline 
of the campaign for unicameralism in Nebraska a useful handbook for 
similar efforts. A foreword by Senator George W. Norris affirms his faith 
in the success of the new plan in his own state and expresses his conviction 
that a shange in legislative structure is required by our modern civiliza- 
tion. T2achers and students of governmental institutions will find in this 
volume a concise summary of American and foreign experience with uni- 
cameralism and an account of the movement for legislative reform in the 
several states. The arguments for and against bicameral and unicameral 
bodies are marshalled and critically considered. In the final chapter, Dr. 
Senning outlines a number of suggestions for rules to safeguard the new 
Nebraska plan against the dangers predicted by its opponents. A com- 
prehensive bibliography and appendices setting forth the Nebraska 
amendment and the redistricting plan adopted by the 1935 legislature 
conclude the volume. Such a book by the adviser to the legislative com- 
mittees which prepared the legislation to implement the constitutional 
amendment is more than an academic monograph. It is an historical 
document which marks a milestone on the path of progress in adapting 
our governmental institutions to modern :requirements.—Harvey 
WALKE. f 


Township Organization in Missouri (University of Missouri Studies, 
Vol. XL no. 4, pp. 70), by Wiliam L. Bradshaw and Milton Garrison, 
supplexents an earlier study, The Missouri County Court by Professor 
Bradshew, published in the same series in 1931. Since organized town- 
ships exist in only 24 of the 114 Missouri counties, the authors have had 
an unusual opportunity to present direct, first-hand comparisons, as well 
as an analysis of the history and structure of township organization. 
These objectives have been accomplished in a highly satisfactory manner, 
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thereby making a significant addition to the literature of local govern- 
` ment. First authorized by optional statute in 1872, seven counties have 


adopted township organization since 1906, the latest in 1920. All of the 
counties having township organization are rural. Comparison of financial 
data of the two groups of rural counties shows that “township organiza- 
tion is relatively much more expensive than county organization,” is 
“less efficient in the assessment of property for taxation,” and is “about 
equally efficient in the collection of taxes.” The township also is found to 
be less efficient in handling local road administration. Finding, further, 
that the township is unnecessary either for democracy or for convenience, 
the authors conclude that township organization should be abandoned. 
The study should be a valuable aid toward bringing about that result. — 
W. ROLLAND MADDOX. l i 


Urban Local Government in Texas (University of Texas Publications, 
pp. xi, 357), by Roscoe C. Martin, is a thorough functional analysis of 
local government in five Texas counties: Harris (Houston), Dallas, Bexar 
(San Antonio), Tarrant (Fort Worth), and El Paso. These counties have 
within their boundaries a total of 285 governmental units, and are desig- 
nated by the United States census of 1930 as metropolitan areas. The 
author states in his preface, however, that at present the local problems 
are urban rather than metropolitan. The bock is not limited entirely to 
urban government, as attention is given also to special districts and 
counties. The study treats the following topics: the problem, finance 
(including records, reports, and research), public safety (including health 
and waste disposal), education and social services, public works, ‘and 
trends. Thus it includes both “line” and “staff” functions. With each 
chapter, and also each part, there is an admirable conclusion containing 
criticisms and recommendations. The descriptive material is supple- 
mented by forty-three tables. In the last chapter, Professor Martin pro- 
poses reorganization of each of the areas by making use of the county 
home rule amendment to the constitution to adopt an integrated system 
of administration. Certain functions of a metropolitan character should 
be transferred to the reorganized county. The study is well done, and the 
suggestions contained warrant serious consideration by the residents as 
well as the officials of the areas.—W. V. HOLLOWAY. 


In their study, Governmental Reform in Texas (Arnold Foundation, 
Southern Methodist University, pp. 49), 8. D. Myres, Jr., and J. Alton 
Burdine present a review of reforms which they consider necessary in 
the government of Texas. Other works of a more specific character and 
more comprehensive in scope are frequently cited, and an excellent sum- 
mary of proposed reforms appears in the last few pages. The executive, 
judicial, and legislative departments are considered first, and surveys of 
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local government and of the Texas constitution follow. The study ap-. 
pears to have been written primarily for the layman, to interest him in ` 
his state and local government, and to point out weaknesses in the system. 
But so much interesting and valuable material is presented that the work 
should prove of considerable value also to political scientiéts and public 
officials, and of other states as well as of Texas.—R. L. CARLETON. 


Since any acceptable basis for state aid to public education calls for 
a reliatle measure of local taxpaying ability, and since assessed value of 
property is recognized as a very faulty measure, school and tax authori- 
ties would welcome the discovery of an ability index based on readily 
obtainable economic data. They will therefore be interested in a study 
by Francis G. Cornell entitled A Measure of Taxpaying Ability of Local 
School Administrative Units (Bureau of Publications, Teachers College, 
Columtia University, pp. 114). Taking the counties of New York as 
units of comparison, the author succeeded in devising an ability index 
which correlated more closely with true value of property than did 
assessec. value. The formula was obtained by properly weighting eight 
econom:c¢ factors—population, retail sales, automobile registrations, num- 
‘ber of income tax returns, etc. The author is careful to point out that the 
index is still imperfect and that the test was too limited to be conclusive. 
Nevertkeless, the search for such a formula is commendable and should 
be pursted farther—Pau. W. Waazr. — 


Blake McKelvey’s American Prisons; A Study of American Social 
History Prior to 1916 (University of Chicago Press, pp. xix, 233) is.a 
brief sketch of the development of prisons in the United States. The only 
other bcok in existence covering similar ground, but stopping short at 
1845, is O. F. Lewis’ The Development of American Prisons and Prison 
Customs from 1776-1846. MeKelvey’s book supplements Lewis’ by carry- 
ing on tke history for another seventy years. The volume is written in an 
easy sty-e and clearly states the main points in the development. The 
author has done a particularly good job in delineating the development 
of penal and correctional measures in the Southern states. He has also 
made a contribution in pointing out the psychological ebb and flow in 
penologieal theories during the last hundred years. The chief defects of the 
book are due largely to the fact that it is a mere outline. This leads the 
author to make somewhat general statements for which he provides no 

- historical evidence. While the bibliographical notes at the end of each 
chapter cite most of the important literature, it is unfortunate that for 
some of his broad statements Mr. McKelvey gives no direct references, 
A few errors of fact might have been avoided by more careful ne — 
JOHN L. Grim. 
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June Purcell Guild’s Black Laws of Virginia (Whittet and Shepperson, 
` pp. 249) traces the legal status of Negroes in Virginia from the earliest 
_ legal records through the present acts of the general assembly. The laws _ 
are arranged chronologically and topically under ten chapter headings. 
The arrangement and the author’s brushing up of legal verbiage add to 
the volume’s readability. Its interest lies largely in the attitudes toward 
racial and social problems which the law often reflects. The volume shows 
the progress made in lifting the Negroes’ legal disabilities. To be sure, 
legal inequalities still exist, but the author attributes these, not to the 
substance of the law, but to its administration. She believes that much 
of the Negroes’ sorry economic condition is the “result of white aggression 
and white discrimination.” The author, however, makes few comments; 
she rarely draws general conclusions, seeing no need to do so, because 
“the laws speak eloquently for themselves.” The volume’s importance 
would have been enhanced by brief annotations of the judicial decisions 
that bear on the laws summarized.—James E. PATE. 


New York Advancing (New York Municipal Reference Library, pp. 
368), edited by Rebecca 8. Rankin, is an interim report of the work of the 
Fusion Administration of New York City under the direction of Mayor 
F. H. LaGuardia. It is presented in eleven chapters dealing with adminis- 
tration, finance, public works, taxation, education and recreation, legal 
protection, protection of life and property, miscellaneous staff agencies, 
emergency relief, and charter revision. Achievements are discussed with 
reference to objective standards, where available, and in their absence 
by comparison with the records of the preceding government, while 
some attention is given also to failures, in some cases due to lack of 
cobperation.—_ JoHN A. FAIRLIE. 


Anyone who has attempted to collect official papers of the forty-eight 
states will appreciate the compilation of materials contained in Oficial 
Publications Relating to American State Constitutional Conventions (H. W. 
Wilson Co., pp. 91). This is a planographed bibliography compiled by the 
document section of the University of Chicago Libraries listing “‘officially 
published material” by states. The publication is also “essentially a 
union list of holdings for all the libraries in Chicago, for the Library of 
Congress, and for the New York Public Library.” Other libraries are 
listed only if they hold some unique local material—C. I. Wrvstow. 


FORHIGN AND COMPARATIVE GOVERNMENT 
The National Government, says Mr. Ramsay Muir in the preface to 
his The Record of the National Government (Allen and Unwin, Ltd., pp. 
204) is “the worst, the weakest, the most timorous, and the most incom- 
petent government that Britain has known since the days of Lord North.” 
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One is reminded of that more-than-usually celebrated cartoon of Low, 
published about a year ago, called “Missing the Bus,” in which a forlorn 
person labelled “National Government” is seen standing at a deserted 
street corner reading a sign which says “Next Bus: After the War.” 
ThougŁ the reviewer himself feels considerable sympathy With the views 
of Mr. Low and Mr. Muir, he must point out that the volume at hand, like 
many of Low’s cartoons, is to be taken rather as a piece of partisan propa- 
ganda than as an example of that sort of impartial history (e.g., the Short 
History of the British Commonwealth) which Mr. Muir wrote some years 
ago. Tcday, Mr. Muir writes as the apologist of the Liberal party, in 
which ke has long held high position, and this volume is a successor to 
Peers aad Bureaucrats (1910), which attacked the irresponsibility of the 
House of Lords and of the government departments, and How England 
is Governed (1930), which with merciless eloquence castigated the civil 
service and the electoral system. The reader who bears in mind this word 
of caution will find The Record of the National Government not only read- 
able but informative to a high degree. Mr. Muir begins with the story of 
the financial difficulties in which the country had begun to be involved 
long before 1931, shows how the first National Government rested on a 
sound basis of general coöperation in a crisis, and then traces the growing 
dominance of the Conservative leaders through the election of 1931 and 
the imposition of tariffs contrary to the will of the Liberal supporters of 
the government. Then he analyzes the work of the second National Gov- 
ernment by major topics. He examines its handling of national finance 
and its ‘principal achievement,” the “introduction of a system of Pro- 
tection,” with a separate chapter on the Ottawa Agreements. Other chap- 
ters summarize its attempts to relieve the problem of unemployment and 
the situation of agriculture. In a final chapter, the author surveys the 
Nationa. Government’s foreign policy. Contemporary history is the hard- 
est of all to write, and few are interested in writing it. Some prejudice 
can be excused the performer of a rare accomplishment. Mr. Muir has 
put togezher the story of the policies and accomplishments of the English 
cabinets that have ruled since 1931; he has made the story intelligible 
and interesting. Although supporters of the National Government can 
challenge his interpretations, they can hardly challenge the accuracy of 
his facts—-E. P. CHASE. 


The Life of Emmeline Pankhurst (Houghton Mifflin Co., pp. 180), by 
her daughter E. Sylvia Pankhurst, is a chronological biography of the 
militant “eminist. It presents also a fair picture of English political party 
attitudes in the great parliamentary reform era, 1880-1918. Emmeline 
Goulden Pankhurst, 1858-1928, was by heredity, background, and tem- 
perament a militant. She sprang from a long line of fighters; her paternal 
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grandfather narrowly missed death in the franchise demonstration in 
Manchester in 1819, and her grandmother was a member of Cobden’s - 
famous Anti-Corn Law League. Emmeline’s young mind was early dis- 
posed to rebellion, when the restrictions, then prevalent against her sex, `` 
impeded her ‘activities. She lived in a period of great struggle for con- — 
stitutional liberty in which her parents took part, and she grew up in 
Manchester, which was the center of the women’s emancipation move- 
ment. Her entry into polities occurred as early as 1879, and from that 
time her life became a series of battles for the emancipation of women. 
Her position as registrar of births and deaths brought her into contact 
with many unfortunate women, whose stories of wretchedness excited 
her wrath and pity, sharpened her sense of social justice, and served to 
feed her zeal. Between 1908 and 1914, she was in and out of prison be- 
cause of her militant activities in the suffrage cause. She was a true 
zealot, willing to suffer the extremes of bodily discomfort for her cause, 
which she considered greater than herself, her family, or any other person; 
no matter how exalted his position in party or state. This story of her 
life presents nothing startlingly new, but it does give a personal view of 
a great woman by one who knew her intimately as daughter and. aide.— 
ELIZABETH WEBER. 


James Bunyan’s Intervention, Civil War, and Communism in Russia, 
April--December, 1918 (Johns Hopkins Press, pp. ix, 594) is the third 
volume of documents bearing on the Russian revolution, following chrono- 
logically Frank Golder’s Documents of the Russian Revolution, 1914-1917, 
and Bunyan and Fisher’s The Bolshevik Revolution, 1917-1918. The first 
two were brought ouf by the Hoover War Library (Stanford University), 
This latest work follows closely the method and format established by 
its immediate predecessor—an elaborate table of contents, an extensive 
bibliography, a chronological table, and an index. The general scheme of 
division is: three chapters to the rival interventions of the Central and 
Allied Powers, three to the Civil War, and the remaining four to newly 
created revolutionary institutions, with a final chapter of varia called 
‘Sidelights of the Russian Scene.” Each section of documents is prefaced 
with a condensed summary which gives continuity to the narrative of 
events by documents. Especially interesting are excerpts showing Lenin’s 
attitude toward the Cheka, the early, futile attempts to control that 
powerful organization, and selections from the extremely rare report by 
Latsis on the work of the Cheka. The following famous statement by 
Latsis (p. 261) is taken from the Pravda, December 25, 1918: “Do not ask 
for incriminating evidence to prove that the prisoner opposed the Soviet 
either by arms or by word. Your first duty is to ask him what class he 
belongs to, what were his origins, education, and occupation. These 
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' questiors should decide the fate of the prisoner. This is the meaning and 
essence of Red Terror.” (Items such as this make strange reading in 
1937, when Bolshevik policy, as expressed in the new constitution, pre- 
sumes to disregard class origin utterly for a new method of selecting the 
leadership for the country on the basis of talent, merit, and efficiency.) 
Also of compelling interest, because of current significance, are documents 
indicatirg the Bolshevik attitude in 1918 toward the Red Army, world 
revolution, the constitution of RSFSR, moneyless economy, etc. To the 
student əf the Russian revolution, this volume by Mr. Bunyan is very 
welcome, revealing many details hitherto obscure. One might well wish 
for addizional information as to the exact geographical location of so 
many valuable Russian documents, to which the average student cannot 
obtain azcess—even in Moscow. It has been supposed that the Hoover 
War Library is the only depository in America of many of these materials; 
it would be valuable to students to know of other treasures, perhaps 
closer to hand. Apparently Mr. Bunyan made considerable use of the 
materials in the Hoover War Library, which, in an earlier volume, an- 
nounced the intention to include in its series documents of the period 
covered by Mr. Bunyan’s present work. Since there is no announcement 
that the Stanford project has been abandoned, it may be assumed that 
this pericd will be the subject of another volume in the Hoover series.— 
Bruca Horrzr. 


Harold R. Weinstein’s Jean Jaurés (Columbia University Press, pp. 
200) does not purport to be a full-length portrait of its subject. It con- 
centrates. perhaps wisely, on certain aspects of Jaurès’ political career— 
in particular, his attitudes bearing on the socialist doctrine in relation” 
to the internal class struggle and to foreign policy and war. The study, 
which is well documented and interestingly written, though in the tra- 
ditional vein, tells the story of Jaurés’ shift from bourgeois Jacobinism to 
bourgeois socialism, and of his struggle in behalf of “revisionist” and 
“patriotic” Marxism against extreme class-conflict doctrines on the left 
and chauvinism on the right. The author makes a good case for his- 
statement that “the assassination of Jaurès was an ironic tragedy,” and 
the point is stressed throughout that considerations of patriotism and 
social welare were dominant in the leader’s life. Strongly imbued with the 
Revolutionary tradition of patriotism, and with an almost mystical con- 
cept of the “nation,” Jaurés had been driven into socialism in the early 
nineties not merely because of his fears of “the financial oligarchy,” but 
also becavse of his belief in “La République Sociale,” and his conviction 
that “socialism was the progeny of the Revolution.” But it would have 
been a French socialism, a genuine democratic collectivism, rather than 
an international socialism based on the class conflict. He would have 
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stoutly defended the Republic against external attack, and, during the 
crucial week preceding the outbreak of the world holocaust, and only 
two days before his assassination, he was able to say at an international 
socialist conference that the French government not only desired peace, 
but was pursuing it. The concise chapters on revolutionary syndicalism 
and the conflict within the Unified Socialist party are of special value.— 
G. BERNARD NOBLE. 


The China Year Book, 1986 (North China Daily News, Shanghai’ 
American agents, the University of Chicago Press, pp. xxiv, 511), is the 
eighteenth issue of an indispensable compendium of statistical and his- 
torical data. Begun in 1912, it has appeared at varying intervals—annu- 
ally since 1930—throughout the whole period of the Republic, and always 
under the editorship of H. G. W: Woodhead. The current volume brings 
the record to September 7, 1936. By condensing the historical materials, 
omitting official documents hitherto published, and including fewer new 
documents, the editor has found space for four additional chapters—on 
Kuomintang sessions, public health, the National Economic Council, 
and the cinema—and has been enabled to employ larger type. The wide 
scope of former issues is maintained, exhibited in such titles as ‘“Who’s 
Who,” education, river conservancy, government, international relations, 
labor, and religions, in addition to statistics of foreign trade, banking, 
public finance, eto. Authoritative contributors from outside the editorial 
staff continue to lend distinction to the book.—Haro.p 8. QUIGLEY. 


. Volume 23 of the Jahrbuch des öffentlichen Rechts der Gegenwart for 
the year 1936 contains two articles on “Recent Constitutional Develop- 
ments in France” by Professor René Capitant, of the University of 
Strasbourg, and Dr. Karl Braunias, of the University of Vienna; an 
article on “Administrative Law in Russia Since 1917” by N. Karadshe- 
Iskrow; one on “Constitutional Law in Czechoslovakia, 1929-1939,” 
by Dr. Fritz Sander, of the German University in Prague; an article on 
the “Present Position of Federalism in the United States” by Professor 
Carl J. Friedrich and Dr. Wolfgang Kraus, of Harvard University; and 
one on “The Constitution of the Kingdom of Siam” by Prakob Huta- 
singha. 


It is a pleasant duty once a year to chronicle the appearance of a new 
edition of Political Handbook of the World, edited by Walter H. Mallory 
and published by Harper and Brothers for the Council on Foreign Rela- 
tions. The current edition (pp. 207) presents, in the usual convenient 
form, full and carefully authenticated information concerning parlia- 
ments, parties, and press throughout the world as of January 1, 1937. 
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INTERNATIONAL LAW AND RELATIONS 


-David Mitrany’s The Effect of the War in Southeastern Pro (Yale 
University Press, pp. xiii, 282) is an excellent survey and summary 
based primarily on the volumes dealing with this section of Europe which 
have appeared in the Carnegie Endowment’s Economic and Social History 
of the World War. The emphasis is on economic factors, with less attention 
to what might perhaps narrowly be termed the sociological and cultural 
aspecte. The old Austria-Hungary affords the majority of the material, 
and the many efforts made toward the establishment of economic unity 
among the Hapsburg dominions are outlined historically. No sooner had 
the cussoms union between Austria and Hungary been concluded in 1850 
than it was dissipated by the Ausgleich of 1867. The constant struggle 
for economic privilege between the dual governments and among the 
- multitude of nationalities turned economic unity in practice into a 
“ghostly fiction,” even before the war began. The war plans, here as else- 
where, were very complete for a military aspect, but inadequate as to 
economic organization. The many instruments of war government—the 
famous Centrals—worked autocratically, but in spite of many clashes 
betweer. civil and army authorities made a creditable record. The pro- 
gressive difficulties of the war years are pictured, although one would 
welcomeamore specific treatment of the ever tightening blockade. Tribute 
is paid so the remarkable efficiency of the old bureaucracy which made 
it possitle for Austria-Hungary to fall apart one day and start working as 
new suczession states the next. The peace treaties receive no fashionable 
blanket condemnation, although they are surveyed critically. The “feat 
of welding the conglomerate of Danubian people into a political and 
economic unity without oppressing their national individualities’’—the 
problem “which had baffled and in the end defeated the Hapsburgs—still 
remains with Europe.” In an appendix the author considers the Turkish- 
Greek exchange of populations and concludes that a similar plan would be 
no solution for Southeastern Europe.—E. C. HELMREICH. 


Dr. Gerhard Schacher’s Central Europe and the Western World (Henry 
Holt and Co., pp. iv, 224) is a translation of a book published at Prague 
in 1936 under the title of Mitteleuropa und die Westliche Welt. Within 
its modest bounds is compressed a thoughtful and lucid exposition of the 
economie, and to some extent the political, situation in the area with 
which it deals—an area which the author rightly describes as having 
become, apart from the Far East, “the most dangerous center of crisis in 
the worlc.” Seven chapters are devoted specifically to economic matters. 
In discussing such topics, too, as the Little Entente, the Rome pacts, 
the Anschluss, and Hungarian revisionism, the author gives evidence of 
substant-al agreement with Walter Rathenau’s famousaphorism, “econom- 
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ics is fate.” Sundry developments of the past few years have encouraged 
observers to believe that the Balkan states in particular are slowly work- 
ing out a better international order for themselves, with some chance of 
ultimate success if only the Great Powers will have the good sense (which 
they probably will not) to keep hands off. Dr. Schacher, however, is not 
very optimistic; sooner or later, he contends, “the decision will have to 
be taken to make a clean sweep of the inflammable material.” How such ` 
an end can be attained without igniting the tinder in the process, he fails 
to disclose; although it is only fair to say that the task to which he ed- 
dresses himself in the present book does not extend much beyond the 
diagnosis of existing ills.—F.A.O.. 


Together with the original volume, published in 1926, the Supplement 
to the Law and Procedure of International Tribunals (Stanford University 
Press, pp. 211), by Jackson H. Ralston, covers the law as developed by 
international tribunals from 1910 to date. The two volumes are organized’ 
similarly and use the same paragraph numbering, so that a topic may be 
followed easily through both. Together, they make a most useful hand- ` 
book on the jurisdiction, procedure, and law applied by arbitration com- 
missions and other international tribunals. During the period 1926-36 
_ covered by the Supplement, the Permanent Court of International Jus- 
` tice, the various Mexican Claims Commissions, and the arbitral judges of 

claims between Spain and Great Britain and between the United States. 
and the former Central Powers have added much to the source material. 
The work of the Permanent Court has been included through the Chinn 
case, No. 63 in the Combined Series, and has been cited extensively. New 
subjects appear, suck as the status of treaties not registered with the 
League of Nations, the rights of third states under treaties, rules govern- 
ing oral evidence, and problems of foreign exchange in meeting claims. 
Much new material is given on such subjects as the Calvo clause, rules 
governing succession to claims and administrative decisions, uti possidetis 
juris, prescription, and the variable standards determining denial of 

‘justice. In the last field, the author points out the unfortunate practice 
of holding states liable to claimants for damages when insufficient punish- 
ment has been meted out to offenders against such claimants, thus giving 
them a vested right in the proper administration of justice. Like the origi- 
nal work, this Supplement is invaluable for referenga: —HAROoLD J. 

TOBIN. 


For students of the peace movement, a recent book of the well-known ` 
pacifist Barthélemy de Ligt, La Paix créatrice; Histotre des principes et 
des tactiques de l'action directe contre la guerre (Paris, Marcel Rivière, 
pp. 536), will be a welcome contribution. The moral force doctrine, the 
direct action, individual and collective, against war, has never been 
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treated so comprehensively as in this book. From every epoch and from 
all parts of the world, the author has collected movements and theories 
which have in common the belief that only the moral or religious revolt 
of enlightened individuals or groups can conquer the time-old menace of 
war. The picture drawn by the author is, however, purely descriptive, 
containing without doubt many important and significant data, but lack- 
ing an inner system or an historical-sociological explanation of the doc- 
trines or facts treated. It is rather a catalogue than a scientific approach 
to the problem. Fortunately, in a preliminary chapter, Mr. de Ligt gives 
his personal attitude toward the problem, which contains interesting 
suggestions, before all that the pacifistic action directe should be construed 
not as passive resistance but as a purposive awakening and organization 
of moral energies, “‘the fight of the free personality against militarist 
slavery.” His polemics against socialist and bolshevik pacifism are inter- 
esting.—Osoar JAszi. 


Word Trade and Its Future (University of Pennsylvania Press, pp. 
101) embodies five lectures delivered at Swarthmore College in 1936 by 
Sir Arthur Salter. The first three lectures sketch the significant facts of 
world irade prior to the World War, following the War, and during the 
Great Depression. These facts, while oft-repeated, are presented here in 
bold ovtline and with unusual clarity. The fourth lecture is devoted to a 
discussion of the economic factors in the present situation which are 
likely to influence and determine the course of future world trade. These 
factors are: the downward trend of population in the Western nations; 
the unstabilized currency situation; the recent course of foreign invest- 
ments; the existence of tariffs, quotas, and exchange restrictions. On the 
basis of his analysis of the above factors, Salter recommends the adoption 
of a number of policies which he believes would result in the growth and 
stability of international trade. These include (1) codperative action to 
stabilize exchange rates through the use of stabilization funds; (2) coöp- 
eration. between central banks to maintain “‘a reasonable stability in the 
general level of gold prices”; (3) establishment of tariffs on the basis of 
a unified national program; and (4) expansion of world trade through a 
series cf bilateral and multilateral trade treaties. There need be little 
doubt that the author’s proposals would expand and give greater stability 
to world trade. His program, however, calls for national leadership and 
international coöperation which in the present dark hour do not exist. 
—Naruan L. SILVERSTEIN. 


In Justice and Equity in the International Sphere (Constable and Co., 
pp. 59), Professors Norman Bentwich of the Hebrew University of Jerusa- 
lem, Gustav Radbruch of Heidelberg, H. A. Smith of the University of 
Londor, Antonio 8. de Bustamente of Habana University, and Donald 
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A. Maclean of the Catholic University of America contribute brief essays 
on the philosophical, historical, legal, and moral aspects of the subject. 
The first essay, by Professor Radbruch, is a philosophical-legal discussion 
and evaluation of the idea of equity, especially in relation to the proposal 
of the New Commonwealth Institute of Research for an equity tribunal. 
He concludes: “An equity tribunal can only come into being when, on the 
one hand, judges can be found who will without hesitation subordinate 
the interests éven of their own nation to the common good of the world, 
and when, on the other, an international mind has developed in every 
community which will support, echo, and authorize such decisions” (p. 
13). Professors Smith and Bentwich contribute essays on “interstate dis- 
putes in.the American Supreme Court” and “The Jurisdiction of the 
Judicial Committee of the Privy Council.” Judge de Bustamente, whose 
essay is entitled “The First Court of International Justice and the Cause 
of its Dissolution,” deals with the history of the Central American Court 
of Justice. The concluding essay by the Reverend Maclean is concerned 
with “International Justice and Equity from the Christian Point of 
v7 View.”—Frank M. RUSSELL. 


~, In The League of Nations and World Order (Constable and Co. Ltd.’ 
.` pp. 191), Georg Schwarzenberger studies the principles of universality 
<: .in the theory and practice of the League of Nations. Brief preliminary 
chapters sketch the “imperial universality” of Rome, the ‘theoretical 
universality” of the medieval church, and the newer conception of ‘‘co- 
operative universality” based upon a system of independent national 
. States. In the light of his study, the author raises the question ‘“wheth- 
ef the world has integrated sufficiently today to permit the assump- 
tion that a comprehensive and world-wide system of states already 
. exists” (p. 175). He is convinced, however, that this integration must be 
realized before peace can be attained, for space-annihilating inventions 
have made it impossible to achieve a peaceful world by way of regional 
and continental peace systems. If a collective will is absent, upon what 
driving forces may a universal peace system be based? Principally fear, 
and perhaps to some extent shame. These, however, are not enough. Any 
collective system which the nations will be willing to endow with sufficient 
power to meet a common danger must be above favoring the interest of 
any particular state or states. Therefore it not only should be equipped 
with machinery for prevention of war and the maintenance of the status 
quo, but should be provided also with adequate means for bringing about 
peaceful change.—Franx M. RUSSELL. 


The second revised edition of Harold M. Vinacke’s well known A His- 
tory of the Far Hast in Modern Times (F. S. Crofts and Co., pp. xiv, 556) 
differs from its predecessor, published in 1933, mainly in the rewriting 
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of what was formerly the concluding chapter and the addition of a new 
fifty-paze chapter, “The New Far East,” dealing with developments in 
1933-36. By the “new” Far East, the author means chiefly the Sino- 
Japanese world as transformed by the Japanese military operations on 
the mainland since 1931; and his chapter is devoted to a ver} good analy- 
sis of the nature and significance of those operations, together with dis- 
cussion of such vital matters as non-Japanese foreign rights in Man- 
choukuo, the Mongolian question, and the future of the Philippines. 
What has happened on the various Far Eastern sectors, and with what 
possible consequences, one will find indicated briefly and clearly; if it is 
prophecy that one is after, other and less cautious writers will have to 

be conslted.—F.A.0. i 


The Soviet Union and the Cause of Peace (New York: International 
Publishers, pp. vi, 191) is a convenient and attractive volume of anti- 
Fascist and pro-Soviet propaganda. Stating openly in their preface that 
Japan and Germany are the most threatening “‘war-mongers” and that 
the hops of peace lies in the U.S.S.R., the editors have brought together - 
selected. writings and addresses on international relations by Lenin, | 
Stalin, Molotov, Voroshilov, Tukhachevsky, and Litvinov. These cover 
a span of about eighteen years from the time of the November revolution. 
There is no attempt at completeness in the collection of the papers of ` 
each men, nor is there any summary or analysis of Soviet policy in prac- 
tice. A concluding section of about twenty pages incorporates some 
recent Soviet agreements of non-aggression (Rumania, 1933) and mutual 
assistance (France, 1935; Czechoslovakia, 1935; Mongolia, 1936.)— 
Warrer H. C. Laves. m 


The seventh volume of the Diplomatic Correspondence of the United 
States: Inter-American Affairs, 1831-1860 (Washington: Carnegie En- 
dowment for International Peace, pp. 485), deals exclusively with Great 
Britain and Anglo-American interests in Latin America. ‘The Texas 
question, the inadequacies of the Clayton-Bulwer treaty, the vigorous 
protests against British efforts to secure a foothold on the Mosquito coast, 
the Am=rican desire for Cuba, and the complicated problems of filibus- 
tering in the Central American states constituted the main matters of 
diplomstic concern. Some of the ablest Americans of the day, ranging 
from Martin Van Buren to James Buchanan, George Bancroft, Abbott 
Lawrenze, and Edward Everett, occupied the American Legation in 
London and constituted, for the most part, worthy antagonists for Lord 
Palmereon. Like its predecessors, this volume’s adequate index, thorough 
annotation, and intelligent selection of material bear testimony to Editor 
William R. Manning’s competent scholarship.-W. B. HASSBLTINE. 
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POLITICAL THEORY AND MISCHLLANEOUS ` 


Can we plan society economically within the framework of our tradi- 
tional civil liberties? Such is the question raised by George Soule in 
The Future of Liberty (Macmillan Co., pp. 187). Our current conflict be- - 
tween loyalty to traditions and the necessity of social change is described, 
but the author comes to the conclusion that a rejuvenated liberty can be 
attained under a planned economy of abundance. A negative, non-inter- 
ference theory of liberty, such as presented by John Stuart Mill, has little 
reality when it is applied to the modern American citizen. Restrictions 
on the liberty of predatory groups, according to this volume, cannot be 
deemed a destruction of the liberty of those who are working for a com- 
mon social purpose. In effect, the liberty of property-owners, which Mr. 
Soule includes in the traditional enumeration of civil liberties, may be 
subject to sharp restriction, or even destruction, without entailing a like 
treatment of the substantial freedom of the masses. Thus the future of 
liberty is bright under socialism, while it is amply dark as the situation 
stands at present. One of the primary values of this work, however, is 
that the author has ably summarized the story of the rise of the Liberty 
League and other similar groups. He has thrown a merciless light of 
criticism on the limited mentality and understanding of certain leaders 
who have tried to influence Congress against the public regulation of 
industry. Basically, the book stands for the proposition that any solution 
other than a genuinely planned economy will fall short of the mark. 
Indeed, it would be easier, according to the author, to inaugurate social- 
ism than to reéstablish a free, competitive economy (p. 125). The imaged 
ånd detailed picture of this new society is inviting, but Mr. Soule’s 
critics may wonder whether liberty will be like that of our traditional sys- 
tem if “what we ought to fear most of all is the violence and dictatorship 
that are likely to be applied by the rulers of the existing society in their 
extremity, if they come to be seriously threatened” (p. 180).—FRancis 
G. Winson. 


The claim has been advanced that the so-called racial legislation (Rasse- 
gesetzgebung) in Germany finds support and even justification elsewhere, 
particularly in the United States. This dictum determines the objective 
and method of a recent publication Das Rassenrecht in den Vereinigten 
Staaten, by Heinrich Krieger (in the series Neue Deutsche Forschungen, 
Junker und Dinnhaupt Verlag, Berlin, pp. 361), which is asserted to be 
the first comprehensive presentation of legislation affecting racial rela- 
tionships in this country. The work as a whole is appropriately organized, 
and its bibliography may prove valuable for American readers. The chap- 
ters dealing with racial discrimination in the several fields of legislation 
(including the constitutional amendments and pertinent decisions on the 
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emancipation of the Negro, and concerning the American Indian, immi- 
gration and citizenship, interracial marriage, civil rights, education, due 
process of law, and suffrage) are.well written. The development and 
actual legal status of racial minorities are described clearly, and the 
accompanying statistics and tables are significant and båsed on good 
authority. No doubt, however, the fundamental preconception of the 
author mars the value of the enterprise. Contradictions arise from preju- 
dice, ac for instance when an economic and political ability “dangerous” 
in competition with the white man is ascribed to the Negro (p. 340), 
whereas in earlier parts of the book the latter’s “inferior racial character” 
is cited and this without any further definition. Likewise, an “elementary 
racial fseling” is alleged to be the underlying impetus of the most essen- 
tial legislation in the United States, while it is evidently not powerful 
enough to break the strength of the assumedly futile “ideology of equal- 
ity.” A rather arbitrary interpretation is noticeable also with regard to 
the latest developments in legislation concerning the American Indian 
(act of June 18, 1934). Notwithstanding the author’s doubts as to whether 
a final settlement can be achieved on this basis, it should not be denied 
that in the voluntary character of codperation therein envisaged lies a 
recognision of established principles. Moreover, the fact that the in- 
dividual Indian is permitted to give up his connection with his tribe and 
become subject to ordinary law distinguishes this measure sharply from 
compulsory restrictive legislation such as has been enacted in Germany. 
The author minimizes unduly the significance of power-relationships 
which result from economic and social conditions. For to both racial ir- 
rationaism and racial egalitarianism applies the statement that they 
are only partly stationary doctrinal concepts, and partly also a matter of 
social srrangements. That there is an evolutionary trend toward con- 
formity with the changes in social views and structure, even the author 
admits. The facts warrant the conclusion that in America racial dogma- 
tism, with its concomitant inequalities and injustices, is constantly sub- 
jected so & corrective process which is reflected in legislation and the 
administration of the law. The polemic against the idea of equality 
(p. 316 ff.) and in favor of a reactionary interpretation of the due process 
clause seems to miss the point. (“Due process of law” is rendered by the 
much less distinct Billigkeit, which may be responsible for some in- 
adequaszies.) For the author fails to recognize that equality is above all a 
moral concept, and that as such it may be expected to continue as the 
directirg standard—in spite of occasional deviations—for future legal 
developments as well, Thus it would remain true that the doctrine of 
natural rights (equality), like Christianity, “will probably have to be 
absorbed, rather than destroyed, by a new ideology” (Crane Brinton). 
At any rate, the thesis that would make the problems of American law- 
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making throughout appear in the light of racial antagonism, and even 
forecast their issue in a growing race struggle, with a rigid code of racial ` 
law as the final outcome, is unsupported by actualities.—H. P. JORDAN. 


Present pelitical problems, enthusiasms, and discontents keep the 
memory of Baron vom Stein alive among Germans and non-Germans 
alike. This latest study bears eloquent witness to such persistent pre- 
occupation. In Napoleon’s Nemesis: The Life of Baron Stein (Charles 
Scribner’s Sons, pp. 306), Constantin de Grunwald, a Russian writer 
who describes himself as a friend and guest of France, gives a new por- 
trayal of the great reformer ‘‘as he was, typical and representative of the 
Teutonic race, with its qualities and defects, standard-bearer of the im- 
perial and national Germanic idea—a man of the sequence Luther- 
Bismarck-Hitler’” (p. 12). The book, which was originally published in 
France (and has been ably translated from the French by C. F. Atkinson), 
was intended to fill a gap in the French literature on the period. But it will 
doubtless prove of some value also to those dependent on the literature 
available in English. The political scientist primarily interested in the 
administrative and social reforms connected with Stein’s name will still 
have to rely primarily on Professor Ford’s scholarly volume and on 
Seeley’s older monumental and loosely-knit tomes. Grunwald has had 
the advantage of utilizing two most important contributions of German 
research which were not available to Professor Ford: M. G. Ritter’s 
“definitive” biography and E. Botzenhart’s edition of Stein’s correspond- 
ence and memoranda. This study may be described as a sound biography, 

- popular in the best sense. While only one chapter is devoted to the great 

reforms, the accent # placed on the unfolding of the administrator’s and 
statesman’s personality throughout a critical period of German and Euro- 
pean history. In the end, he emerges as one of the forerunners of that 
German statecraft and political emotion which have gone into the making 
of the Third Reich. Despite the general validity of the thesis, some cau- 
tion might be urged in view of Stein’s firmly Christian mold. There is a 
very adequate bibliography in the volume which helps to supplement 
that of Count Montgelas in his article in the Encyclopaedia of the Social 
Sciences. No doubt the book will prove stimulating and suggestive to 
those, for instance, who care to be reminded that, according to a good 
deal of historical evidence, successful administrative reform is hardly a 
matter of purely technical concern. Wotreanea H. Kraus. 


The American Problem of Government (F. 8. Crofts and Co., pp. ix, 
701) is a revised edition of a book by Chester C. Maxey published origi- 
nally in 1925. The number of pages has been increased from 497 to 701, 
but the number of chapters reduced from forty-six to twenty-seven. The 
revision seems, however, to have proceeded unevenly. The discussion of 
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state legislatures was written before Nebraska’s adoption of the uni- 
cameral system, and an early chapter refers to the Philippines as.an.un- 
incorporated territory, while other chapters trace the New Deal through 
the summer of 1936 and describe the new Philippine Commonwealth. 
` Whataver we may think of the book, we must admire the author’s courage 
in attampting to encompass all the social sciences in one volume. He be- 
strides the fields of history, sociology, and politics like an academic 
colossus. Though concerned primarily with the United States, there is 
scarcely a governmental system, ancient or modern, that escapes his 
attention. Through time and space he stalks, in seven-league boots, from 
the dawn of history to the New Deal, and from the Orient to the Occident. 
Inevitably, a few errors have crept in. We are told that impeachment of 
judges “requires a two-thirds vote in both houses,” and that the number 
of unizs of government in the United States is “at a minimum 60,000,” 
whereas Anderson’s study lists 175,418, and the Bureau of the Census 
report3 194,632. Professor Maxey has a remarkable vocabulary and a 
journalistic literary style. He is usually objective, but is occasionally 
dogmatic on moot questions; thus, our system of checks and balances 
“has von the reputation, both at home and abroad, of being one of the 
most successful systems of government on earth,” and judicial review is 
“the most stabilizing force in the American governmental process.” The 
book will be found useful in survey courses which attempt to present the 
whole panorama of political institutions and problems in one or two 
semesters.— Roar V. SHUMATH. 


In his Sam Adams, Pioneer tn Propaganda (Liétle, Brown, and. Oò., 
pp. 437), John C. Miller has thrown valuable light, not only on the part 
played by Samuel Adams, but also on the problems, events, and accom- 
plishmants on the road to free and effective government in that great 
formative period of American history in which Samuel Adams played a 
leading part. He has made careful use of source materials from which he 
has pieced together significant, details of the history of the period. The 
book is well written, thought-provoking, and exceedingly interesting. 
In it, we see Samuel Adams as a radical propagandist carrying on relent- 
less war, first in Massachusetts, and later in other colonies and in the 
Continantal Congress, against the British government. We see him neither 
asking sor giving quarter, constantly and courageously striving to kindle 
and keep alive the flame of rebellion against the mother country, winning 
converts by appeals to prejudices rather than by appeals to reason, and 
using conspiracy, intrigue, and even violence, when in his opinion neces- 
sary or desirable in order to attain the ends sought. The author makes 
it clear that while Adams was a radical in the struggle against England, 
he was, even then, quite-reactionary in other matters, such as religion, 
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and that all elements of liberalism left him, at least temporarily, before. 
the adoption of the American constitution and the outbreak of the 
French Revolution. On the whole, the author has done a good piece of 
work, involving research over a considerable period. He might, however, 
have presented his material much more concisely.—Danrmt B. CARROLL. 


The first half of Whitehead’s Leadership in a Free Society (Harvard 
University Press, pp. 259) is a significant continuation of the analysis of 
impediments to industrial morale to which Elton Mayo called attention 
in his Human Problems in an Industrial Civilization. Like that study, it 
makes use of social-psychological insights in examining industrial ad- 
ministration. The most significant new data for this book are furnished 
by researches carried on by the Western Electric Company. This kind of 
analysis suggests a whole new area of study for researchers in public ad- 
ministration. The fact that Whitehead and Mayo have taken their data 
from private industry does not rob their hypotheses of significance for 
personnel problems in public administration. The last half of the book 
includes a number of chapters devoted to important aspects of political 
theory, but makes no significant contribution. The basic philosophy, 
despite a sensitive humanitarianism shown throughout the book, is a 
kind of Burkian historical conservatism, modified by a Rotarian hope 
that “the business man” will come to see his true responsibility to become 
the leader of a “free society.” —CHARLES McKinuny. 


In his Manual of American Government (Burgess Publishing Co., pp. 
122, mimeoprint), Paul C. Bartholomew has undertaken the difficult task 
of’applying the handbook idea to the subject of American government. 
The result is a well organized volume, convenient to use, which serves 
both as an outline and as a rather full digest of the subject. Its outstand- 
ing feature is the summarizing of content to such a degree as to leave 
both the instructor and the student free for wide use of lecture and col-- 
lateral material. By stripping the subject of all verbiage and illustration, 
the author has been able to present a surprising proportion of the essen- 
tials of American government within the confines of 122 pages. The 
treatment of subject-matter and the apportionment of material are ac- 
cording to the orthodox plan.—GILBERT G. LENTZ. 


German-Americans during the years of neutrality had the difficult task 
of defending the Central Powers against the antagonistic American press. 
Later, in the midst of a suspicious and oftentimes hostile population, 
they had to wage war against their homeland. Professor Carl Wittke’s: 
German-Americans and the World War (Ohio State Archeological and 
Historical Society, pp. 223) is an able study of their conduct and opinions, 
and dispels many misconceptions about them. Being based almost ex- 
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clusively on the PENE ETE press, particularly in Ohio, it is limited 
in secpe. Although less intemperately expressed, many of the views of 
these German-Americans were held by other people. Peace sentiment, 
the strength of which Professor Wittke under-estimates, was widespread 
amonz Americans as well as German-Americans. One thing Professor 
Wittke definitely proves is that the German-language press was as un- 
dependable as the American-language press in interpreting the war.— 
H. C. PETERSON. 


` Brookings: A Biography (Macmillan Co., pp. xi, 334), by Hermann 
Hagedorn, is intensely interesting because it sketches without cluttering 
details the story of an amazing career, and genuinely significant because 
it portrays with sympathy and skill but without exaggeration “the 
spiritual growth of a self-made man” (p. vii). As a philanthropist, Brook- 
ings gave himself as well as his money. He had the divine spark because 
of his passion for creating socially useful things, each time with broader 
vision. Only his last creation, the Brookings Institution, bears his name. 
Mr. Eagedorn’s insight into the spiritual growth of a man is a notable 
biographical achievement.—Jamus HART. 


In 1921, there began to appear A History of France from the Death of 
Louis XI by John C. S. Bridge. The first four volumes gave in greater ` 
detail than any other work which has yet been published in English the 
political, diplomatic, and military history of France from 1483 to 1515. 
They were marked by wide research in the printed sources and a dis- 
tinguished style. In the fifth volume (Clarendon Press, pp. xvi, 366), the 
author stops the progress of his narrative in order to describe in all’ of 
its pheses the situation in France at the time of the accession of Francis I. 
—C,. P. Hiesy. 


In 1986 (Henry Holt and Co., pp. viii, 620), by Alvin C. Eurich and 
Elmo C., Wilson, is in the nature of an annual edition of the “March of 
Time.’ Ten chapters are devoted to a résumé of what the authors con- 
sider the significant events and trends in the United States during the 
year, end ten more to a similar treatment of the international scene. The 
book Aas little value for the political scientist, except possibly as a 
“memory jogger.” 


Government, Business, and the Individual (pp. 112), prepared by Eliza- 
beth £. May and published by the American Association of University 
Women, is a syllabus, with references, for popular sinay of ‘ ‘current con- 
troversy in economic, political, and social questions.” 
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Codperation. Codperatives: consumer or producer? E. D. Haliburton. Dalhousie 
Rev. Jan., 1937. 
. Codperation. Rezford Guy Tugwell. Current Hist. Feb., 1987. 
. Consumer codperatives. Fortune. Mar., 1937. 

Corporate State. Notes sur le corporatisme. N. P. Perdrieuz. Rev. Sci. Pol. 
Oct.. 1936. 

Democracy. Dictators or democracy? D. Graham Pole. Modern Rev. Dec., 1936. 

. The nemesis of democracy. Ralph A. Cram. Am. Rev. Dec., 1936. 

. Democracy today. F. J. C. Hearnshaw. Nat. Rev. Dec., 1936. 

——. De Tocqueville’s appraisal of democracy—then and now. Harold W. 
Stoks. So. Atlan. Quar. Jan., 1987. 
. Democracy in primitive society. J. Brewton Berry. Social Science. Jan., 

















1987. 





. Divine democracy. W.G. Peck. Criterion. Jan., 1937. 
. The crisis of democracy. B. K. Sandwell. Dalhousie Rev. Jan., 1937. 
Dictatorship. Modern dictatorships; will they survive? Charles Pergler. World 
Affacrs. Dec., 1936. 
Fascism. Faschismus und Staat. Giuseppi Lo Verdi. Archiv. f. Rechts und Sozial- 
philosophie. Jan., 1937. 
. The fascist international. G. E. R. Gedye. Fortnightly. Feb., 1937. ; 
Freedom. Freedom in the modern world. Edward A. Ross. Am. Jour. of Sociol. 
Jan.. 1987. 
History. The political interpretation of history. Arthur N. Holcombe. Am. Pol. 
Sei. Rev. Feb., 1937. 
Hobbes. Philosophie der Strafe bei Thomas Hobbes. Gerhard Ledig. Rev. Int. 
Théorie du Droit. Vol. 10, No. 4. 1936. 
Individualism. A plea for individualism. Stefan Hock. English Rev. Dec., 1937. 
Labor. L’état et les conflite collectifs du travail. Rev. Pol. et Parl. Nov., 1936. 
Lenin. Lenin: thirteen years after. 4. Markoff. Lenin and Spain. Earl Browder. 
The Communist, Feb., 1937. 
Liberalism. The dispute between catholicism and liberalie#fTh the early decades 
of cepitalism. Goetz Briefs. Soc. Research. Feb., 1937. 
. Liberalism and faith. Roger Lloyd. ‘Contemp: Rev. Feb., 1937. 
Livingston. Concerning the historic importance of Edward Livingston. Mttchell 
Frarklin. Tulane Law Rev. Feb., 1937. 
Marx. What Marx means today. Edward Heimann. Soc. Research. Feb., 1937. 
Measurement. The measurement of social attitudes. A. C. Rosander. Bocial 
Studies. Feb., 1937. 
Morals. La morale et l'obligation civile, au sujet de la 3° éd. de l’ouvrage de 
M. Eipert. B. Blagoyévitch. Rev. Gén. Droit Légis. et Juris. July, 1936. 
. The relation between ethics and political science. Charner Perry. Int. 
Jour of Ethics. Jan., 1937. 
Flanning. Planning in an economy of abundance. Walter Lippmann. Atlantic. ` 
Jan., 1937. 
; . Freedom and social planning. Hans Speier. Is planning compatible with 
democracy? Bushrod W. Allin. Am. Jour. of Sociol. Jan., 1937. 
Foverty. Poverty and unemployment. Percy Harris. Contemp. Rev. Feb., 1937. 
Fress. A muzzle on critics. V. S. Pritchett. Fortnightly. Jan., 1937. 
. Le projet contre la presse. Joseph Barthélemy. Rev. Pol. et Parl. Jan., 
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— . Letters to the editor as a means of measuring the effectiveness of propa- 
ganda. H. Schuyler Foster, Jr. and Carl J. Friedrich. British influence on the Ameri- 
can press, 1914-17. H. C. Peterson. Am. Pol. Sci. Rev. Feb., 1937. 

Public Opinion. Collective public opinion. Reber! Borden. Int. Conciliation. Dec., 
1936. 





. Toward a science of publie opinion. Floyd H. Allport. Press, radio, and 
the Spanish civil war; new frontiers in radio. O. W. Riegel, ed. Pub. Opinion Quar. 
Jan., 1937. 
. Propaganda in the films. A. Calder-Marshall. Life and Letters Today. 
Winter, 1986-37. 

Radicalism. Left wing discontents. D. W. Brogan. Fortnightly. Feb., 1987. 

Radio. Editorial policies of broadcasting companies. Merrill Denison. Pub. 
Opinion Quar. Jan., 1937. 

Revolution. Two silent revolutions. Collin Brooks. English Rev. Jan., 1937. 
. State and revolution in the Paris commune, the Russian revolution, and 
the Spanish civil war. F. Borkenau. Sociological Rev: Jan., 1937. 

Rule of Law. The rule of law and the American revolution. R. A. Humphreys. 
Law Quar. Rev. Jan., 1987. 

Socialism. The degeneration of socialism. A. J. Penty. Am. Rev. Dec., 1986. 

Straw Polls, Straw polls in 1936. Archibald M. Crossley. How accurate were the 
polls? Harold F. Gosnell. Pub. Opinion Quar. Jan., 1937. 

Taxation. Taxation as an instrument of social control. Clarence Heer. Am. Jour. 
of Sociol. Jan., 1987. ‘ 
. Wealth, benevolence, and social taxation. Victor S. Yarros. Am. Feder- 
ationist. Feb., 1987. 

Teaching. A critique of poor college lecturing. Jemes D. Weinland. Jour. of Educ. 
Sociol. Jan., 1987. 
. Academic freedom and the law. Yale Law Jour. Feb., 1937. 
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38 p. (Price list 54, 22d edition.) 


Labor Department 
Labor standards division. Reports of committees and resolutions adopted by 3d 


National Conference on Labor Legislation, Nov. 9-11; 1936. Washington: Govt. 
Pug. Of., 1936. 39 p. 


Library of Congress 
B-bliography division. List of references on civil service and personnel administra- 
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State Department ` 
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Tax-rate limits of Illinois local governments, 1925-1936. Springfield, 
1936. 79 p. 


KANSAS : 
Legislative council. Research department. Among the numerous and useful publica- 
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FRANCH 
Ministère de la Justice. French opinion on the United States and Mexico, 1880- 
1867. Paris, 1936. 

GERMANY 
Auswärtiges ami... . La politique extérieure de l’allemagne, 1870-1914 ... tome 
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die new second edition of 


SCHUMAN’S 
INTERNATIONAL POLITICS 


By 


FREDERICK L. SCHUMAN 


His well-liked and widely-used book has been thoroughly revised and brought up to 
date. The general interpretation of power politics attempted in the first edition, in 
which the author predicted the failure of disarmament, the breakdown of collective se- 
curity and sanctions, and the diplomatic realignments of today, has been amply confirmed 


by the subsequent course of events. 


In the n2w edition, this interpretation is made the basis for an even more jlluminating 
analysis of the current world scene. The second edition retains the highly readable style 
and clear organization of the first, and is even more incisive and suggestive in its lucid 
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AMERICAN GOVERNMENT 
AND ITS PROBLEMS 


By RoBERT PHILLIPS 


Professor of Political Science, Purdue University 


HIS is a basal text for introductory college courses in American government, It 

covers federal, state, and local government, but it does not follow the time- 
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It is essentially a functional, or topical treatment. In some parts it disregards govern- 
ment divisions; in others it brings them into juxtaposition; in still others it gives 
full recognition to the fact that the division of powers is the most salient of all the 
features of American political and constitutional life. American government is skill- 
fully portrayed in the light of its historical beginnings and against a Constitutional 
background. The historical approach is used as a means of throwing the present 
into clearer relief. The story is brought down to the year 1937, covering the whole 
of the first administration of Franklin D, Roosevelt, with its epoch-making program 
of New Deal legislation, and the action taken by the Supreme Court on that legisla- 
tion. Dr. Phillips has avoided, throughout, a dry-as-dust factual presentation which 
demands endless memorization on the part of the student. Rather he has stressed 
an uncerstanding of principles, ideals, and problems. The text shows a careful 
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PUBLIC 


ADMINISTRATION | 


By John M. Pfiffner, Ph.D. 
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the governmental mechanism. Shows the wheels of administra- 
tion im action. 
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Covers a tive organization, personnel, financial ad- ` 
ministration, administrative law, and ‘public relations. 
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OPINION QUARTERLY, Princeton, New Jersey. 


Now Available 


THE MUNICIPAL YEAR BOOK 1937 
More than 1,000 Contributors 


The fcurth issue of the only annual authoritative résumé of activities and statisti- 
cal data about the 960 cities with a population of 10,000 or over. 


PARTIAL CONTENTS 
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MILITANT DEMOCRACY AND 
FUNDAMENTAL RIGHTS, I* 


KARL LOEWENSTEIN 
Amherst College 


I 


Fascism a World Movement. Fascism is no longer an isolated 
incident in the individual history of a few countries. It has de- 
ve_oped into a universal movement which in its seemingly irresisti- 
ble surge is comparable to the rising of European liberalism 
against absolutism after the French Revolution. In one form or 
anther, it covers today more areas and peoples in Europe and 
els2where than are still faithful to constitutional government. 
Fascism’s pattern of political ‘organization presents a variety of 
shades. One-party-controlled dictatorships rule outright in Italy, 
Germany, Turkey, and, if Franco wins, also Spain. The so-called 
“anthoritarian” states may be classified as belonging to the one- 
party or multiple-party type. To the one-paté authoritarian 
grcup, without genuine representative institutions, adhere at pres- 
ent Austria, Bulgaria, Greece, and Portugal; while Hungary, 
Rumania, Yugoslavia, Latvia, and Lithuania may be classed to- 
gether as authoritarian states of the multiple-party type, with a 
semblance of parliamentary institutions. Poland is at the present 
time in process of being transformed from a multiple party state 
into a one-party dictatorship. Without being nominally fascist, all 
of shese states are authoritarian to the extent that the group in 
power controls public opinion as well as the machinery of govern- 
meat. Moreover, for purposes of the present tabulation it is of 
slight importance that in some of them the dominating group is, 
at “east supposedly, on the defensive against fascist movements 
proper, mainly because of the threat “Ote-toi que je my mette.” 

Qf democratic countries with constitutional government, there 

* This article covers developments to April 1, 1937. 
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remain at present only Great Britain and the Irish Free State, 
France, Belgium, the Netherlands, Switzerland, the Scandinavian 
countries (Sweden, Norway, and Denmark), Finland, Czechoslo- 
vakia, and, with some reservations, Estonia. 

General characteristics and special features of dictatorial and 
authoritarian government are too well known to be repeated here. 
Expressed in an empirical formula, such government is a super- 
session of constitutional government by emotional government. 
Constitutional government signifies the rule of law, which guar- 
antees rationality and calculability of administration while pre- 
serving a definite sphere of private law and fundamental rights. 
Dictatorship, on the other hand, means the substitution for the 
rule of law of legalized opportunism in the guise of the raison 
d'état. By the fusing of private law completely into public law, no 
trace of individual rights and of the rule of law is left. Positive law 
is no longer measured in terms of constitutional legality, but 
only in terms of unchallengeable command. Since, in the long run, 
no government can rely only on force or violence, the cohesive 
strength of the dictatorial and authoritarian state is rooted in 
emotionalism, which thus has supplanted the element of legal se- 
curity in the last analysis determining constitutional government. 
The technical devices for mobilizing emotionalism are ingenious 
and of amazing variety and efficacy, although recently becoming 
more and more standardized. Among them, besides high-pitched 
nationalist entMsiasm, the most important expedient, perhaps, is 
permanent psychic coercion, at times amounting to intimidation 
and terrorization scientifically applied. A pertinent illustration 
chosen from the experience of a democracy may clarify the vital 
difference between constitutional and emotional methods of 
government. The solution. of the recent political crisis in England 
by the cabinet and the Commons was sought through rational 
means. To have left the issue to the verdict of the people would 
have been resorting to emotional methods, although general elec- 
tions are manifestly a perfectly legitimate device of constitutional 
government. 

Fascist International in the Making. In addition to these more or 
less uniform features of internal organization, a closer trans- 
national alignment or “bloc” of fascist nations, a “Union of 
Europe’s Regenerated Nations,” a fascist International of the 
multi-colored shirts, is clearly under way, transcending national 
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borders and cutting deeply across historical diversities of tradi- 
tionally disjoined nationalisms. The modern crusaders for saving 
Western civilization from Bolshevik “chaos”—a battle-cry which 
in all countries gone fascist has proved invaluable—for the time 
being sink their differences and operate jointly according to a 
common plan. Under this missionary urge, which is one of the most 
astounding contradictions of a political system based on the 
superiority complex of each individual nation, what exists of 
dietinguishing marks in program, ideology, and nationally condi- 
ticned premises of Realpolitik shrinks to insignificance. In Spain, a 
mélange of fascist “volunteers” and mercenaries from many coun- 
tries wage war against international battalions of anti-fascists. 

3y the same token, close contact and coöperation between the 
headquarters of international fascism in Berlin and Rome and the 
outposts in the various countries still adhering to democracy is 
established, expert advice is sought and readily given, semi-official 
cals of the fascist leaders from foreign countries are no longer dis- 
simulated, and, as reported from reliable sources, the spiritual 
radiation of techniques and stratagems is intensified by substantial 
monetary support. A pattern of a specific technique of fascist 
penetration and conquest has been developed which, after having 
proved its efficacy in the larger fascist countries, is eagerly adjusted 
to rational conditions by all fascist movements in the making. | 

Fascist Movements in Countries Still Democratic. Bg it noted that 
fascist groups or parties openly or secretly exist today in all 
countries which have remained faithful to the rule of law. In 
Belgium, the Rexists under Léon Degrelle have become an alarm- 
ing threat to the democracy; France displays a variety of semi- 
fascist, authoritarian, or more modestly styled “renovation,” 
movements, the most notorious of which, the dissolved Croix de 
Feu, has been resuscitated as the camouflaged Parti Français 
Social; Switzerland’s publie life is marked by various “fronts,” 
particularly in the cantons of Ziirich, Schaffhausen, and Geneva; 
Norway has the National Socialists of Major Quisling; fascists in 
the-Netherlands follow, among others, Mynheer Mussert; Ireland 
has her Blueshirts under General O’Duffy; Denmark and Sweden 
have their local varieties; and in England Sir Oswald Mosley 
preaches and practices the new gospel. 

Without going into details, the political situation of fascism in 
the various democracies may be simmed up as follows: In Sweden, 
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Norway, and Denmark, the “authoritarian” movements have thus 
far been rather negligible; numerically unimportant, National So- 
cialism has gained access to none of the national parliaments, al- 
though occasionally representatives are elected to communal 
bodies. In the Netherlands, the Nazi party in 1935 achieved con- 
siderable success in the elections for the provincial legislatures and 
for the First Chamber of the national parliament, polling about 
eight per cent of the total vote; although since that time the move- 
ment seems to have lost ground. In Belgium, at the general elec- 
tions.of May, 1936, the new Rexist party of Degrelle won a striking 
victory, mainly at the expense of the Catholic and Liberal parties, 
polling more than ten per cent of the total vote and sending twenty- 
one deputies to the House of Representatives. In addition, the 
Flemish Nationalists, who are equally inclined to authoritarian 
methods, doubled their previous quota of eight seats. When, how- 


ever, Degrelle, relying on what he believed to be a growing popu- ` 


larity of the movement, forced a by-election in Brussels in April, 
1937, the government parties took up the challenge and Premier 
van Zeeland inflicted upon him a severe defeat. Some observers in- 
terpret this election—perhaps prematurely—as the turning of the 
fascist tide in Belgium and elsewhere. 

In France, the various fascist or authoritarian groups did not 
compete with the regular parties at the general elections of April- 
May, 1936. Their strength cannot be measured in terms of votes, 
but Colonel de la Rocque claims for his new French Social party a 
following amounting to not less than two millions. The other more 
outspokenly fascist groups have been dissolved, and in any case 
were numerically and politically of no great importance. In the 
Irish Free State, the Blueshirts are not represented in the Dail, 
and in England Mosley’s Union of British Fascists apparently has 
attracted, by noisy propaganda, much more public attention than 
its numerical strength justifies; the municipal elections in London 
in March, 1937, revealed its voting strength as negligible, not a 
single fascist candidate being returned. Fascist parties are pro- 
hibited or under severe legal restrictions in the Baltic states, in 
Finland, and in Czechoslovakia. This fact, however, is no evidence 
of their actual disappearance. In Czechoslovakia, Herr Konrad 
Henlein has reconstituted the dissolved German National Socialist 


party in the form of a legal political party, the Sudetendeutsche — 


Partei; and in the general elections of May, 1935, this party polled 
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more votes than any other and obtained forty-four seats in the 
House of Representatives, i.e., only one seat less than the leading 
Czech government party. Strong fascist or National Socialist movè- 
ments exist, although nominally proscribed or suppressed, in Ru- 
mania, Hungary, Bulgaria, and Yugoslavia. ` 

The programmatic and ideological ingredients of this widely 
ramified movement of international fascism are surprisingly uni- 
form: hatred toward communism and its kin, Marxism and so- 
cialism; antisemitism, with the notable exception of Italy, although 
even here, evidently under the influence of the ‘‘Berlin-Rome 
axi3,”’ a change in attitude is noticeable; hostility to freemasons, 
pacifists, and similar international organizations; the “leadership”’ 
principle and abolition of liberal democracy and its institutions; 
a hazy sort of corporativism; general house-cleaning under the 
slogans of “regeneration” and “renovation;” rampant nationalism. 
` Recruits are usually drawn from the depressed middle classes, from 
some sections of the intelligentsia, and most of all from the youth, 
with a fair sprinkling of retired army officers and disgruntled 
politicians, On close observation, a similarity of the personalities 
of tae “leaders” is discernible also. If available, a man from the 
lower middle class or from the proletarian stratum is preferable to 
an intellectual, which accounts for the juxtaposition of M. Doriot 
to Colonel de la Rocque in France. For technical reasons to be 
shown later, the actual personality of the leader isyot of primary 
importance. In spite of slight national differences, the similarities 
of the fascist movements in the various democratic countries are 80 
striking as to betoken, at least to a superficial observer, common 
causations of origin and growth. 

Impossibility of Explaining International Fascism by a Common 
Causation. Surprisingly enough, however, none of the commonly 
assumed motives of fascism holds good. No longer are only the 
nationally frustrated nations breeding fascist nationalism. None 
of the Scandinavian countries, nor yet France, Spain, or Belgium, 
suffers from thwarted national ambitions. Nor is it true that 
nations endowed with the experience and tradition of self-govern- 
ment are immune from the fascist virus. France and Belgium, at 
present most exposed to fascism, prove the contrary. Nor can it be 
held that economic pressure is alone responsible for driving people 
to political quacks and spell-binders. The depression is visibly on 
the wane; very little acute misery exists in Belgium and in the 


422 THE AMERICAN POLITICAL SCIENCE REVIDW 


other gold-bloc countries, although postponement of devaluation 
may have delayed recovery. In short, no common denominator for 
the emergence of fascism can be discovered among nations differing 
so widely in national character, historic tradition, and economic 
structure. 

Another common assumption is that private capitalism, threat- 
ened by the socialist tide and the attendant loss of privileges, 
builds up fascism as a protective wall of counter-revolution. Be- 
yond doubt, this theory is justified empirically by events in 
Germany, Italy, Austria, and recently in Spain. But it would be 
an undue belief in the self-stultification of the capitalist class to 
assume that it should not have fully realized the ultimate fate of 
private capitalism under fascist domination in a totalitarian 
régime. Private capitalism cannot have failed to understand that 
at least in Italy and Germany it has fallen from the frying pan into 
the fire, and that capital controlling democracy is far preferable to 
corporative middle-class bureaucracy controlling capitalism. In 
spite of the risks arising from universal suffrage, capitalism thrives 
best under democracy with its predictability of the rule of law. In 
addition, the totalitarian state leads eventually to war; whereas 
democracy and capitalism need peace and safety of investment 
more than anything else. Middle-class dictators, at the bifurcation 
of the road, are bound to turn left. Here appears at least one of the 
potential chegks on fascism. 

In view of the present situation, one of two conclusions imposes 
itself. On the one hand, fascism may be nothing less than one of the 
ground-swells of the spirit which by their universal nature irresist- 
ibly transform a world more closely knit together today than ever 
before. If this be true, democracy as a pattern of political organiza- 
tion is doomed, as royal absolutism was once doomed when liberal 
democracy conquered the globe. Resistance against the relentless 
march of history would be a waste of time and energy, and would 
only aggravate the disaster of the final surrender. One can never 
escape the spirit. Fascist propaganda has succeeded in instilling 
this belief in the masses and, like any belief, it cannot be argued. 
On the other hand, if fascism is not a spiritual flame shooting 
across the borders, it is obviously only a technique for gaining and 
holding power, for the sake of power alone, without that meta- 
physical justification which can be derived from absolute values 
only. If this hypothesis is realized, the answer is equally ines- 
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capable. If democracy is convinced that it has not yet fulfilled its 
destination, it must fight on its own plane a technique which serves 
orly the purpose of power. Democracy must become militant. 

Fascism ts not an Ideology but a Political Technique. The fact that 
fascism is not an ideology, but only a political technique, is abun- 
dantly evidenced by the vast experience of the last decade. Fascism 
is not a philosophy—not even a realistic constructive program— 
but the most effective political technique in modern history. Its 
conceptual barrenness is exposed clearly in connection with the 
Spanish rebellion. Just as in Italy the march on Rome antedated 
the formulation of a program—a fact which fascism proudly admits 
—the conquest of power by General Franco and his mercenaries 
is the sole objective and needs not even the pretext of a sub- 
stantiated program. Fascism simply wants to rule. The vagueness 
of the fascist offerings hardens into concrete invective only if mani- 
fest deficiencies of the democratic system are singled out for attack. 
Lesedership, order, and discipline are set over against parliamentary 
corruption, chaos, and selfishness; while a cryptic corporativism is 
substituted for political representation. General discontent is 
focussed on palpable objectives (Jews, freemasons, bankers, chain 
stores). Colossal propaganda is launched against what appears as 
the most conspicuously vulnerable targets. A technique of incessant 
repetition, of over-statements and over-simplifications, is evolved 
and applied. The different sections of the peopleware played off 
aga:nst one another. In brief, to arouse, to guide, and to use emo- 
tionalism in its crudest and its most refined forms is the essence of 
the fascist technique for which movement and emotion are not only 
linguistically identical. It is a peculiar feature of the emotional 
tecknique that those who are brought into play as the instruments, 
i.e., the masses, should not be aware of the rational calculations by 
which the wire-pullers direct it. Fascism is the true child of the age 
of technical wonders and of the emotional masses. 

Tis technique could be victorious only under the extraordinary 
conditions offered by democratic institutions. Its success is based 
on its perfect adjustment to democracy. Democracy and demo- 
eratic tolerance have been used for their own destruction. Under 
cover of fundamental rights and the rule of law, the anti-demo- 
cratic machine could be built up and set in motion legally. Calcu- 
lating adroitly that democracy could not, without self-abnegation, 
deny to any body of public opinion the full use of the free institu- 
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tions of speech, press, assembly, and parliamentary participation, 


fascist exponents systematically discredit the democratic order and. . 


make it unworkable by paralyzing its functions until chaos reigns. 
They exploit the tolerant confidence of democratic ideology that 
in the long run truth is stronger than falsehood, that the spirit 
asserts itself against force. Democracy was unable to forbid the 
enemies of its very existence the use of democratic instrumen- 
talities. Until very recently, democratic fundamentalism and 
legalistic blindness were unwilling to realize that the mechanism of 


democracy is the Trojan horse by which the enemy enters the city.. 


To fascism in the guise of a legally recognized political party were 
accorded all the opportunities of democratic institutions. 

The main principle of democracy is the notion of legality. 
Fascism therefore officially annexed legality. Since experience 
acquired in other countries does not commend the coup d'état for 
the immediate conquest of the state, power is sought on the basis 
of studious legality. If possible, access is obtained to national and 
communal representative bodies. This purpose is facilitated by that 
gravest mistake of the democratic ideology, proportional represen- 
tation. Democracies are legally bound to allow the emergence and 
rise of anti-parliamentarian and anti-democratic parties under the 
condition that they conform outwardly to the principles of legality 
and free play of public opinion. It is the exaggerated formalism of 
the rule of kerewhich under the enchantment of formal equality 
does not see fit to exclude from the game parties that deny the very 
existence of its rules. l 

Concomitantly, the movement organizes itself in the form of a 
semi-military corps, the party militia or private army of the party. 
Under the pretense of self-protection, the original nucleus of the 
personal bodyguard of the leaders, and of the stewards for the 
maintenance of order in meetings, is developed into a large fighting 
body of high efficiency equipped with the fullest outfit of military 
paraphernalia, such as military hierarchy, uniforms and other 
symbols, and if possible arms. Again, this technique has strong 
emotional values and purposes. In the first place, mere demonstra- 
tion of military force, even without actual violence, does not fail 
deeply to impress the peaceful and law-abiding bourgeois. Its 
manifestation, so alien to the normal expressions of party life, is, 
as such, a source of intimidation and of emotional strain for the 
citizens. On the other hand, while democratic parties are charac- 
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ter.zed by the looseness of their spiritual allegiance, the military 
organization of the fascist parties emphasizes the irrevocable 
nature of the political bond. It creates and maintains that sense of 
mystical comradeship of all for each and each for all, that exclusive- 
nes of political obsession in comparison to which the usual party 
allegiance is only one among many pluralistic loyalties. When party 
allegiance finally transcends allegiance to the state, the dangerous 
atmosphere of double legality is created. The military routine, 
because it is directed against despised democracy, is ethically glori- 
fied as part of party symbolism which in turn is part of the emo- 
tioral domination. Disobedience towards the constituted authori- 
ties naturally grows into violence, and violence becomes a new 
source of disciplined emotionalism. The conflicts with the state— 
unavoidable when this phase of active aggressiveness is reached 
increase the common sentiment of persecution, martyrdom, 
hereism, and dangerous life so closely akin to legalized violence 
dur_ng war. In addition, the movement is, within its own confines, 
geniinely democratic. A successful roughneck forthwith rises to 
distinction in its hierarchy. The uniform has a mystical attraction 
alsc in avowedly non-militaristic countries. The effect of military 
display on the “soft” bourgeois is all the more lasting because he 
consrasts the firmness of purpose of accumulated force in fascism 
with the uncontrolled fluctuations of normal political life. In 
polisics, the only criterion of success is success. Fascism has been 
irresistibly successful in other countries; thus far, itdaasnever met 
witt a reverse. In any democratic country, be it traditionally ever 
so sober and balanced, the existence of a political movement or- 
ganzed as military force makes the average citizen uneasy and 
creates the feeling of restiveness which emotional politics needs. 

Last, but not least, the party army develops into a potential 
competition with the regular armed forces in the case of a coup 
d’étct which invariably follows when the period of pretended 
lega.ity has reached its aim of undermining the forces of resistance. 
Rep-zessive counteraction of the threatened state usually comes 
too kate and is paralyzed by fear of civil war. 

In former ages, revolutionary movements operated cautiously 
and in secrecy. They were dangerous because of their underground 
nature. They could strike without warning. In most states, legis- 
lation was passed against secret societies. In the age of the emo- 
tionsl masses, the situation is reversed. Revolutionary fascism 
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needs the spotlight of the utmost publicity. It could never unfold 
itself in the dark. Thus fascism forces itself into the foreground, 
where its emotional spell can be cast upon the masses. Its tech- 
nique is relentless self-advertisement and propaganda. Democracy 
could not reckon with the effects of open propaganda. While 
vigilance was focussed, in fatal misunderstanding of the changed 
technique of revolutionary movements, on secret actions, no legis- 
lative devices existed for offsetting revolutionary emotionalism in 
the garb of legality, propaganda, and military symbolism. Fascism 
shrewdly capitalized this situation and won its most notable 
victories by boring into the weakness of the democratic system. 
The German Illustration. The causes for the failure of the 
democratic experiment in Germany are by far too complex to be 
measured in terms of a single denominator. But the lack of mili- 
tancy of the Weimar Republic against subversive movements, 
even though clearly recognized as such, stands out in the post-war 
predicament of democracy both as an illustration and as a warning. 
It is common knowledge that the actual hardships and the spiritual 
humiliations of the folly of Versailles, so stubbornly enforced by 
mediocre lawyers acting as French statesmen, in the long run 
served only the purpose of helping Hitler into the saddle. But the 
deeper guilt of the mediocre bureaucrats acting as German states- 
men should by no means be minimized, as has become the habit of 
one-sided historiographers. When the para-military patriotic move- 
ments of-thesearly twenties were driven underground by dictation 
‘from Paris, Hitler rose to power by deliberately exploiting the 
national predilection for military forms of community life for which 
no lawful outlet existed. Caught by this tragic dilemma, no German 
government could bring itself to take a strong stand against move- 
ments whose professedly patriotic aims appealed even to those 
who disapproved of the political methods applied. Laden with the 
heritage of the Treaty, the Republic was powerless against a party 
which by promoting its own interests fought for redress of the 
national grievances. The bourgeoisie, after recovering from the 
first shock of being exposed to the immature schemes of socialist 
doctrinaires, sided wholeheartedly with the Reichswehr and big 
business, which secretly connived at National Socialism. Thus 
socialist and democratic cabinets of the center found themselves 
fighting against the two fronts of the radicalized masses and the 
patriotically inflamed saboteurs of democracy. In addition, the 
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law-abiding mind of the German people developed the new-fangled 
ideologies of democratic equality and fair play for all into a self- 
destroying legalism of which the decisions of the Supreme Con- 
stitutional Tribunal are a pertinent illustration. 

A survey of the legislative defences of the Republic against 
the enemies of the democratic order reveals an almost tragi- 
comical picture of half-hearted, laggard, and thoroughly ineffective 
methods of dealing with the subversive technique. The law for the 
protection of the Republic, sprung from popular indignation over 
the assassination of Herr Rathenau in June, 1922, was openly 
defied by Bavaria and secretly made blunt by hyper-legalistic, or 
even mutinous, courts from the beginning; and when renewed in 
1980, the statute emerged from Parliament insipid and feeble. The 
elections in September, 1930, resulted im a political deadlock by 
which any constitutional amendment was dependent on the sup- 
port of those against whom it was directed; that atmosphere of 
illegality and high treason was created which ultimately killed the 
Republic. No government would dare to seize arms unlawfully 
possessed by militarized parties, since secreting of arms was a 
patriotic manifestation against the Treaty. How could legislation 
for the protection of democratic institutions and symbols be en- 
forced when the German bourgeoisie branded democracy with the 
stigma of Versailles? Measures aimed at curbing political excesses 
were futile when every radical deputy could, under the protection 
of sa2rosanct parliamentary immunities, employ the platform to 
undermine the Republic. For less than two months, in the spring 
of 1932, the wearing of political uniforms in public was unlawful 
under an emergency decree of the Reich. But it was impossible to 
enforze the ordinance because of the diversities in the political com- 
position of the governments of the Lander entrusted with such 
enforeement. In the light of later events, the decree of the cabinet 
of von Papen in June, 1932, by which associations “whose members 
habitually appear in public in closed formation” were required 
to sukmit their by-laws to the Minister of the Interior, reads like a 
travesty of law. 

The German Republic foundered on its own concepts of constitu- 
tional legality, which opened the way to power for Hitler. Democ- 
racy had surrendered to National Socialism long before Hitler was 
“legally” appointed Chancellor of the Reich. On the other hand, it 
must be admitted frankly that National Socialism knew how to 
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benefit from the calamitous experience of the Weimar Republic. 
The. one-party system* was the logical answer to the democratic 
tolerance of the crushed Republic. 

Impossibility of Dethocratic Emotionalism. Once the character 
of revolutionary fascism as a technique for destroying democracy 
emotionally is recognized, much of its spell is broken. The induc- 
tive object lesson offered by the experience of the last decade was 
not entirely lost upon the countries still adhering to democracy. At 
long last, democracies ibecame conscious of the threat, and they are 
now organizing defence. On the whole, the outlook for democracy 
has improved considerably, both psychologically and materially. 
The tide of fascism iseems to be turning, although in several 
countries, e.g., Belgium and France, there is still imminent danger. 

One method of overcoming fascist emotionalism would certainly 
be that of offsetting er outdoing it by similar emotional devices. 
Clearly, the democratic state cannot. embark on this venture. 


Democracy is utterly incapable of meeting an emotional attack by . 


an emotional counter-attack. Constitutional government, by its 
very nature, can appeal only to reason; it never could successfully 
mobilize emotionalism; even its emotional ingredients are only a 
prelude to reason. The emotional past of early liberalism and 


democracy cannot be revived. Nowadays, people do not want to die . 


for liberty. The heroic defenders of Spain against Franco and bis 
fascist auxiliaries do not fight for liberty as such, but for a new 
social ideal, or perhaps only for their lives. As a rational system, 
democracy can prove its superiority only by its achievements, 
which are obfuscated by economic distress and discredited by social 
shortcomings. The values of liberty seem secure, with the result 
that to many they appear worn out by routine, faded, pale, and 
glamourless. Democracy could not devise emotional formulas 
capable of competing with the fascist Pied Pipers. Democracy 
à la recherche d'une nouvelle mystique seems hopeless, if not ridicu- 
lous. Democratic romanticism is of itself a contradiction. 

The Common Front Idea. Realistically, the defense of democracy 
can be projected only on political and legislative lines. The two 
methods are clearly distinct, although if political presuppositions 
are lacking, legislative action cannot be taken. Spiritually, both 
arise from the same will of self-protection and self-preservation. 
But while the political attitude aims at establishing a united and 
uniform action among the democratically-minded sections of the 


= tg ee aia 


et ee =-~ 


MILITANT DEMOCRACY AND FUNDAMENTAL RIGHTS 429 


pake against the common enemy, the aiiti-fascist legislation in 
democratic states is directly pointed at the fascist technique; it can 
be Dassed even if a formal political understanding among the vari- 
ous anti-fascist parties does not exist. On the other hand, political 
union alone, without the technical legislation, fails to achieve its 
purpose. 

In many states, democratic parties have paso aware that the 
very existence of democracy is at stake. The war of doctrines is at 
last in full swing. It is true that fascism, in the present stage, pre- 
tends to crusade mainly against Marxism. But its spokesmen de- 
nounce liberalism and democracy, the germ carriers and hotbeds 
of socialism and communism, as the gateway to bolshevism. The 
logical result has been the rise of the Common Front idea in several 
countries. Originating in Spain, it was followed up in France with, 
at least for the time being, unmistakable success. In France, as in 
other countries, the main difficulty in uniting the anti-fascist 


- partes is the strong aversion of large sections of the bourgeois 


middle-classes and of the farmers towards the Left; the Communist 
partner’s devotion to constitutional government and to the princi- 
ples of private property are justly mistrusted. The Common Front 
idea, new and untried as it is, has proved a two-edged weapon, and 
the ambiguity of the political alliance is widely exploited by fascist 
propaganda. Thus it cannot be regarded as the final determinant 
for the solution of the problem of political union agajnatfasciam. 

Furthermore, for various reasons, in most countries, e.g., Eng- 
land and Switzerland, the Common Front plan has little chance of 
realization. In some cases, communism has been subjected to severe 
restrictions; in others, it is almost non-existent. The absence of the 
distu-bing element of communism has facilitated a closer drawing 
togetier of the bourgeois liberal and moderate socialist parties for 
common defense without the'precarious device of a political alli- 
ance in the form of a common front. This accounts for the fact that 
in mcst democratic countries, with the exception of France, the 
defense of the moderate parties is directed equally against com- 


-munism and fascism, with the result that anti-extremist legislation 


can be coérdinated without flagrant violation of democratic prin- 
ciples. As A. P. Herbert, M. P., humorously remarks: “A plague on 
both vour blouses.” Thus the Catholic parties have been able to 
combet the anti-religious propaganda of communism, while the 
liberal center parties, which are usually the first losers to fascism, 
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could concentrate their activities against that enemy. In all demo- 
cratic countries except France, a concurrent attitude of the consti- 
tutional parties against both fascism and communism has been 
established and anti-extremist legislation has been carried by par- 
liamentary vote and public opinion at large. 


Lack of Coéperation Among Democracies. On the other hand, while 


the Fascist International seemingly operates according to a 
strategic plan on trans-national lines, very little has been accom- 
plished toward establishing a closer coöperation of democracies 
internationally. Democracies still adhere to the belief that a war of 
doctrines must be avoided at all costs. The existence of a common 
danger is not fully recognized. International fascism benefits again. 
In every country where fascism seized power, it was helped most 
by the disunity of its opponents. International fascism is obviously 
confident that the same strategy can be applied to Europe as a 
whole. The currency agreement in the autumn of 1936 among the 
gold-bloc countries, the sterling bloc, and the United States was 
purely opportunistic and one of the many lost opportunities for 
concerted action. Even the remarkable experiment of establishing 
regional solidarity on this side of the ocean by the Pan-American 
Conference seems less auspicious in view of the disintegrating 
tendencies of local fascist movements. Efforts at mutual economic 
understanding are at least under way between the Netherlands and 
the Scandinavian countries and among the members of the Baltic 
group. More esprit de corps is shown in Spain, where international 
anti-fascists rally behind the Spanish republic. This first instance of 
vigorous defense is at the same time a clear indication that the war 
of doctrines can no longer be ignored. At any rate, the Spanish 
example helps to convince fascism as well as democracies that in 
any particular country a fascist coup d’état means civil war. 
Democracy Becomes Militant. The most important step has been 
taken in a different direction. More and more, it has been realized 


that a political technique can be defeated only on its own plane ’ 


and by its own devices, that mere acquiescence and optimistic 
belief in the ultimate victory of the spirit over force only en- 
courages fascism without stabilizing democracy. Since fascism is a 
technique bolstered up ex post facto by ideas, it can be checked only 
by a similar technique. It took years to break through the demo- 
cratic misconception that the principal obstacle to defense against 
fascism is democratic fundamentalism itself.. Democracy stands 
for fundamental rights, for fair play for all opinions, for free speech, 
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assembly, press. How could it address itself to curtailing these 
without destroying the very basis of its existence and justification? 
At last, however, legalistic self-complacency and suicidal lethargy 
gave way to a better grasp of realities. A closer study of fascist 
technique led to discovery of the vulnerable spots in the democratic 
syst2m, and of how to protect them. An elaborate body of anti- 
fascist legislation was enacted in all democratic countries. The 
provisions were drafted precisely for checking the particular emo- 
tional tactics of fascism. Step by step, each device on which the 
succ2ss of fascism is grounded was met by a legislative provision 
which crippled it. Furthermore, fascism as a technique went the 
way of all purely technical contrivances. It became stereotyped. 
Thus precaution could be taken against repetition of formulas and 
patterns of action which were successful in other countries. Seen 
from the angle of its international application, fascist technique 
appears now rather conventional and standardized; variations of 
its schematic mechanism are comparatively rare in spite of its 
ingenuity in adjusting itself to the particular national situation. 
Thus the legislative counteraction could definitely match the emo- 
tional technique. It is a clear indication of the growing unwilling- 
ness of democracies to lend parliamentary institutions to the fascist 
technique of exploiting them for their selfish ends that the Belgian 
parliament in March, 1937, passed a bill seeking to prevent resigna- 
tions from parliamentary seats merely for the sake offretlitatmng 
propaganda at the ensuing by-elections. Although democratic 
countries could not bring themselves to concerted action on an 
interrational basis, the prophylactic measures adopted in each 
individual country are surprisingly similar. After much hesitancy 
and legalistic inhibition, efficient measures against fascism reached 
the statute books. In spite of the electoral successes of fascist move- 
ments in several countries, such as Czechoslovakia, Belgium, 
and tke Netherlands, the movements are kept by legislation within 
the bcunds of normal political parties, and if fascism did not get 
beyond control in any democratic country which adopted anti- 
fascist legislation, it is because democracy finally became militant. 
Can an Idea be Suppressed? At this juncture, a serious objection 
may ke raised. No spiritual movement can, in the long run, be 
suppressed merely by legislative and administrative measures. At 
most, -t may be only slowed up. Liberalism survived the reaction 
of the Holy Alliance, and in the second half of the nineteenth 
century it conquered the world. The German statute proscribing 
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socialism during the period 1878-90 did not prevent the resuscita- 
tion of the Social Democrats after repeal. Russian communism, 
outlawed before and after 1905, today rules the empire of the Czar. 
Always the spirit breaks its chains. But socialism was an ides, 
perhaps the strongest idea since 1789; and history teaches the 
deathlessness of ideas. The same argument, however, does not 
operate in favor of fascism, because it is not an ideological move- 
ment but only a political technique under ideological pretenses. 
There is no historical evidence that a political technique is irresist- 
ible if recognized and fought as such. 

~ Democracies withstood the ordeal of the World War much better 


than did autocratic states—by adopting autocratic methods. Few - 


seriously objected to the temporary suspension of constitutional 
principles for the sake of national self-defense. During war, ob- 
serves Léon Blum, legality takes a vacation. Once more, democracy 
is at war, although an underground war on the inner front. Consii- 
tutional scruples can no longer restrain from restrictions on demo- 
cratic fundamentals, for the sake of ultimately preserving these 
very fundamentals. The liberal-democratic order reckons with nor- 
mal times. The guarantee of individual and collective rights serves 
as & legal basis for compromise between interests which, to be sure, 
may fall into conflict, but which nevertheless are animated by 
common loyalty toward the fundamentals of government. Consti- 
tutions "gfe dynamic to the extent that they allow for peaceful 
change by regular methods, but they have to be stiffened end 
hardened when confronted by movements intent upon their 
destruction. Where fundamental rights are institutionalized, their 
temporary suspension is justified. When the ordinary channels of 
legislation are blocked by obstruction and sabotage, the democratic 
state uses the emergency powers of enabling legislation which 
implicitly, if not explicitly, are involved in the very notion of 
government. Government is intended for governing. Fascism has 
declared war on democracy. A virtual state of siege confronts 
European democracies. State of siege means, even under demo- 
cratic constitutions, concentration of powers in the hands of the 
government and suspension of fundamental rights. If democzacy 
believes in the superiority of its absolute values over the oppcrtu- 
nistic platitudes of fascism, it must live up to the demands of the 
hour, and every possible effort must be made to rescue it, even at 
the risk and cost of violating fundamental principles. 


[To be coneluded in the next number] 
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BRITAIN 
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I 


The British Unemployment Assistance Act of 1934 is unques- 
tionably the most important legislative innovation in the field of 
public poor relief since the passage of the Elizabethan poor laws.! 
It represents the final fruition of the movement for the “break-up” 
of the old poor law system, for by its provision the “break-up” is 
made virtually complete. In sweeping terms, it adopts the prin- 
ciple of national responsibility for the care of the nation’s able- 
bodied poor, and establishes for the administration of the duties 
thereby thrust upon the national government a vast new machinery 
directly operated from Whitehall. Local responsibility for a major 
portion of a basic governmental function is thus completely 
wiped out, and the old poor law stands stripped of its essential 
subszance and significance, a mere shell of the former system out 
of which grew the modern institutions of English local government. 

For more than three hundred years, the concept of poor relief 
as a function of local government has been basic to the philosophy 
of the poor law. The great landmarks of legislation enacted since 
the days of Elizabeth—the Poor Law Amendment Act.jpnJ834, the 
Loca! Government Act in 1929, and the Poor Law Act in 1930— 
made important changes in local relief organization and established 
new forms of central supervision and financial assistance, yet they 
did not divest the local governments of control and operation of 
the provision for assistance.*? This continued to be the very essence 
of the poor law system. In the light of poor law history, the virtual 

1 Tris act was passed as Part II of the Unemployment Act, 1934. Part I may 
also be cited separately as the Unemployment Insurance Act, 1934. 

3 The most comprehensive analysis of the 1834 revision of the poor law is con- 
tained in Sidney and Beatrice Webb’s monumental study of English poor relief. See 
their English Poor Law History: The Last Hundred Years, Vol. I (New York, 1929). 
The reeder should, however, guard against the obvious bias of the authors. The 1929 
enactment, as amended by the Poor Law Act, 1930, with explanatory notes and 
Ministry of Health memoranda and regulations, may be found in A. M. Eve and 
F. A. Martineau, The Local Government Act, 1989 (London, 1930). For brief sum- 
maries of more recent social legislation, I have found J. J. Clarke’s compendious 


volume, Social Admintstration, Including the Poor Laws (London, 1935), especially 
useful. 
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abandonment of the principle of local responsibility for relief of 
the able-bodied destitute represents nothing less than a revolu- 
tionary change in public social policy. 

The action in 1934 was not, however, entirely unexpected. Relief 
of the able-bodied unemployed had for a number of years been a 
national problem of far-reaching importance; but despite the most 
strenuous efforts on the part of Parliament it still remained with- 
out a satisfactory solution. The existing provisions for able-bodied 
relief comprised a series of national and local activities which by 
that time had become so elaborately intermingled and involved 
that drastic measures were imperative. - 

In the early stages of the post-war depression, the local relief 
authorities had proved unable to carry the entire burden of un- 
employment relief and the national government had consequently 
been forced to provide aid for a large proportion of the unem- 
ployed. After 1920, when the unemployment provisions of the 
National Insurance Act of 1911 were greatly enlarged in scope, 
practically all of the unemployed industrial workers in the country 
were brought within the framework of the national insurance sys- 
tem. Some of the unemployed, however, remained outside the 
scope of insurance. The result was a division of able-bodied relief 
into two parts, national unemployment insurance and local poor 
relief. This wholly illogical arrangement not only was confusing 
but also gaye rise to inequalities in treatment for which no real 
justification could be found. 

The demand for a fundamental revision came from two principal 
sources. In the first place, the proponents of the general movement 
for the “break-up” of the poor law favored the transfer of all forms 
of able-bodied assistance to the national government. The attack 
upon the poor law system arose originally out of popular dissatis- 
faction with the early methods of its operation and with the nature 
of the relief it provided. The harsh conditions under which assist- 
ance was granted and the dreaded stigma which accompanied the 
receipt of aid have always aroused the resentment of the humani- 
tarians. The movement to destroy the poor law, thus rooted in 
humanitarian sentiments and ideology, gradually gained strength 
during the nineteenth century until finally, with the encourage- 
ment given by the Royal Poor Law Commission’s sweeping denun- 
ciations of the poor law system in 1906—07, it was translated into 
positive legislative action. With the passage of the National In- 
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surence Act in 1911, the national government was forced to embark 
upon a constantly expanding program of national social services, 
which by 1934 had reached the point where a considerable portion 
of tae public provisions for all those in need had been separated 
from the poor law. 

Following the World War, the proponents of this movement had 
centered their attention upon the problem of unemployment relief 
and had been instrumental in enlarging the sphere of national re- 
sponsibility in this field. Their objective here, however, had not 
yet deen fully achieved. The poor law still remained an integral 
part of the unemployment relief program. Those who were unem- 
ployed for extended periods were ultimately forced to fall back 
upon poor law relief, while other unemployed persons who re- 
mained outside the scope of national insurance altogether found 
the poor law the sole means of their support. If these classes of 
unemployed could be divorced from the poor law and placed under 
the permanent care of the national government, nationalization of 
the able-bodied relief services would be an accomplished fact.® 

The other principal factor in the passage of the 1934 legislation 
was the failure of the national government’s own efforts to take 
care of the chronically unemployed within the framework of the 
unemployment insurance scheme. After 1920, Parliament had at- 
tempzed to deal with cases of continued unemployment by resort- 
ing to the device of extended or transitional benefitg, soon to 
receive the ignominious title of the “dole.” Insured workers who 
exhausted their standard benefits, or the payments to which they 
were entitled because of previous contributions from their wages, 
were granted additional assistance for specified periods, during 
which it was hoped and expected that work might be found. The 
mere fact of eligibility for standard benefit, in other words, en- 
titled the worker to relief during a period of unemployment. In 
case both types of benefit were exhausted and unemployment con- 
tinuec, the final refuge was the local poor law. 

Despite occasional upturns in business, widespread unemploy- 
ment continued. As a temporary measure to meet a temporary 
condition, this plan might have worked reasonably well; but under 
the conditions which actually prevailed, its failure was a foregone 

3 Tha strength of this movement was also a factor in the failure of the various 


post-war ministries before 1931 fo confine unemployment ingurance to the workers 
who hac bona fide claims to benefits. 
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conclusion. Under pressure from all sides, Parliament amended, 
revised, and supplemented the insurance laws in an almost frantic 
attempt to extend their bounty to the growing ranks of the chron- 
ically unemployed. In 1930~31, the situation reached a crisis. 
The inadequacy of the government’s post-war unemployment 
relief policy gained general recognition with the publication of 
two important reports in 1931. In June, the Royal Commission 
on Unemployment Insurance issued an interim report sharply 


criticizing the practice of including uncovenanted or non-contribu- 


tory assistance within the framework of the insurance system.* 
The report, clearly showed that this policy was largely responsible 
for the alarming increase in the indebtedness of the Unemploy- 
ment Fund. The fund for financing the post-war unemployment 
insurance scheme under the 1920 legislation had at the outset a 
credit balance of £22,000,000. In one year the reserve was ex- 
hausted and borrowing from the Treasury was begun. Borrowing 
continued unabated, until by the end of 1930 the debt had risen 
to £59,990,000; and on June 30, 1931, a few days after the Com- 
mission’s report was released, it stood at £88,030,000. In July, the 
May Committee on National: Expenditure issued its Report on the 
Social Services,’ calling attention to the enormous increase in the 
cost of these services since the War as a major factor in the existing 
crisis in national finance. The Committee joined with the Royal 
Copmiggion on Unemployment Insurance in decrying the failure 
of the government to recognize the limitations of the insurance 
scheme. 

In line with the recommendations embodied in these reports, 
the insurance acts were amended to provide increased contribu- 
tions from the insured and reduced rates of benefit. By far the 
most significant step taken, however, was the introduction of the 
means test into the scheme of extended benefits. The Unemploy- 
ment Insurance (No. 2) Order, 1931, provided, inter alia, that per- 
sons who exhausted their rights to regular insurance benefits, or 
who could not meet the statutory conditions for such benefits al- 
though they came within the scope of the insurance scheme, would 
receive further assistance, now called transitional payments, only 


4 Two members of the Commission issued a minority report recommending that 
no changes be made in the insurance system until the final report was presented. 
5 Cmd. 392. g 
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if they could prove a condition of need. In the administration of the: 
new means test, the services of the local poor law authorities were 

enlisted. They were authorized to determine all questions of need, 

and to report the amount of assistance required in each case to the 

Ministry of Labor from whose employment exchanges the transi- 

tional payments as well as the regular insurance benefits were to 

be distributed. The whole cost of the transitional payments was to 

be defrayed out of Treasury funds. 

The curious arrangement for administering uncovenanted assist- 
ance was undoubtedly dictated largely by matters of political ex- 
pediency. It was generally recognized as a purely temporary device 
erected to meet the immediate demands for government retrench- 
ment and economy. Its real significance lay in the fact that it 
introduced the opening wedge between contributory and non- 
contributory unemployment relief, and by placing the latter upon 
the basis of actual need paved the way for the fundamental revision 
three years later. 

In October, 1932, the Royal Commission on Unemployment 
Insurance issued its final report embodying proposals for a more 
permanent system of state assistance. The Commission pointed 
out that the problem of chronic unemployment had overshadowed 
all other relief problems in the country since the War. With unan- 
swerabde logic, supported by a mass of factual data, it then demon- 
strated that while insurance was an appropriate measure for deal- 
ing with temporary or intermittent employment, it Was highly 
inappropriate for the treatment of chronic unemployment. Two 
recommendations were strongly urged. First, that unemployment 
insuranze should be entirely separate in theory and practice from 
any scheme of non-contributory assistance; and second, that the 
latter service should be extended to include all able-bodied indus- 
trial workers, including those who still were outside the existing 
system f insurance. The latter proposal implied that the great 
majority of the able-bodied who were forced to depend entirely 
upon poor law relief would be transferred to the new service. 

To administer unemployment assistance, which was to be sepa- 
rated from unemployment insurance, the Commission recom- 
mended a new local service the operation of which would be placed 
in the hands of special committees of the county and county 
borough 2ouncils created for this purpose alone. The local authori- 
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ties were to be subject to the central control and guidance of the 
Ministry of Labor, with the cost of the service a local charge but 
partially defrayed by national grants-in-aid.’ In proposing this 
plan, the Commission was guided by the opinion that to divorce 
the new service from the stigma of poor law relief was socially de- 


sirable, but that at the same time, in the interest of economy and 


of local traditions, it was best to utilize to the utmost extent the 
existing facilities of the local poor relief system. 

It can fairly be said that with the publication of this report the 
permanent separation of non-contributory unemployment relief 
from the insurance system was generally recognized as both 
necessary and desirable. The events of the twenties had demon- 
strated to the satisfaction of the great majority the impracticabil- 
ity of joining together these two types of national assistance. 
Furthermore, it was by this time quite clear that the national 
and local non-contributory assistance services should be joined 
together in a single, permanent service to be operated upon the 
basis of individual need. In embodying these desired changes in 
appropriate legislation, Parliament was faced with only one ques- 
tion upon which there remained important differences of opinion. 
This was whether the administration of the new service should be 
made a national or a local responsibility. 


u 


In rejecting the proposal of the Royal Commission on Unem- 
ployment Insurance for a new local service, Parliament was guided 
by several important considerations. In the first place, it was un- 
satisfactory to the group who were advocating the eventual de- 
‘struction of the poor law system. To place the operation of the 
new service in the hands of local authorities, even though separate 
committees were erected for that purpose alone, was in their minds 
simply to add another function to the local poor law. The separa- 
tion in theory could not be maintained in practice. Consequently, 


è The Commission gives no specific rules for dividing the expense of the service. 
It did suggest, however, that the local share might be derived from a uniform local 
rate of 4d. in the pound, with the national Exchequer furnishing whatever addi- 
tional funds were necessary. The Minority Report of the Commission, signed by 
W. Asbury and Mrs. C. D. Rackham, argued for the retention of the unemployment 
insurance system for dealing with all able-bodied workers and the abolition of means 
test requirements for all forms of unemployment benefit. 
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the traditional stigma of poor law relief would be fastened upon 
unemployment assistance. Right or wrong, this criticism carried 
considerable weight. The Labor party was solidly against any 
effort to graft unemployment relief upon the poor law in any 
mamner. Likewise, the majority opinion, although by this time 
committed to the principle of the means test for non-contributory 
aid, was inclined to agree with the view that poverty caused by 
unavoidable unemployment should be distinguished in its treat- 
ment from poverty due to indolence; that to attach to the former 
the stigma of the poor law was not only unjust but in the long run 
sociélly harmful.” 

In the second place, the proposal was unpopular with the local 
authorities, who through their various national associations have 
long been able to exert a powerful influence upon: the legislative 
process in Parliament. Quite generally, they were of the opinion 
that on the grounds of public policy they should not be made to 
finance any part of an undertaking which was essentially national 
rather than local in character. They also maintained that from the 
practical standpoint it was doubtful whether the already heavily- 
burdened local rates could actually bear the expenditures which 
the lacal governments would be called upon to make. At the same 
time, the suggestion that exchequer grants-in-aid be used to help 
equalize the financial-burden involved was vigorously opposed by 
the more prosperous local governments. This arrangement would 
have forced them to contribute heavily by way of natiðttl tses 
to the expenditures for unemployment assistance in the less pros- 
perous units, and especially in the distressed areas where the high- 
est rate of unemployment was centered. Although the alternative 
of a rational service supported by national taxes would result in 
substantially the same burdening of the more prosperous local gov- 
ernment units, it had the advantage of providing complete central 
control of the manner in which relief would be dispensed in the 
distressed areas throughout the country. 

Finally, the proposal for local administration failed because of 
the wholly unsatisfactory operation of the transitional payments 
plan Ly the local authorities. The 1931 order-in-council, as pre- 
viously noted, had given to the local public assistance committees 
the function of determining questions of need in all transitional 


7 Ths Labor party, of course, continued to condemn the principle of the means 
test “lock, stock and, barrel.” 
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payment cases. Two conditions were imposed. First, that each 
local authority should base its allowance upon the standard of 
- assistance adopted by it for the relief of its own able-bodied unem- 
ployed, who were outside the range of the insurance provisions 
and therefore receiving poor law relief; and, second, that the transi- 
tional payment allowance should not in any case exceed the amount 
that would be payable as covenanted unemployment benefit. The 
` local authorities thus being left almost completely to their own 
devices, it was inevitable that confusion in administration and un- 
equal treatment of the unemployed would result. Immediately 
there were as many standards of assistance as there were local 
units of government.® It was not uncommon to find in the same 
district amounts paid to households in similar circumstances vary- 
ing by several shillings per week merely because the homes of appli- 
cants on one side of the street were situated within the boundaries 
of a local authority different from that of the homes on the other 
side of the street.? Local political considerations naturally could 
not be kept out of the picture. One county council might be pre- 
dominantly conservative in its political complexion, in which case 
the scale of allowances would usually be lower than those set by 
a county council controlled by the Socialists. There appeared, fur- 
thermore, an increasing amount of laxity in the assessment of 
need, especially in the extent to which the resources of other mem- 
bers of the recipient’s household were disregarded. This was due 
largely tö the fact that the whole cost of the transitional payments 
was being borne by the national government. All these conditions 
only served to strengthen the case against local administration. 
It is not surprising, therefore, that the Royal Commission’s pro- 
posal failed to receive the approval of Parliament. 

The Act as finally passed creates a new national poor law, and 
a new central agency for its administration. Heading up the new 
service is the Unemployment Assistance Board, consisting of six 
salaried members, viz., a chairman, deputy chairman, and four 
others, appointed by the crown and removable only upon joint 


2 Actually, there was an even greater diversity, since in the large counties and 
county boroughs the central public assistance committees of the county councils 
had delegated for administrative convenience the function of determining need to 
sub-committees whose determinations were frequently far from uniform. 

? These conditions are recited in the First Report of the Unemployment Assistance 
Board for the Period Ended, December $1, 1986 (Cmd. 5177), pp. 138-14. i 
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resolution of both houses of Parliament.?® This security of tenure 
was granted by Parliament in order to protect the Board from 
the pernicious political influences which hitherto had controlled 
the determination of unemployment relief policy, and to insure, 
as far as possible, an impartial administration of the new service. 

Since the phrase “able-bodied unemployed” has so many dif- 
ferent meanings, it was necessary to give precise statutory defini- 
tion to the scope of the service. Accordingly, the Act was extended 
to al! persons between the ages of sixteen and sixty-five capable of 
and available for work whose normal occupation is employment 
in respect of which contributions are payable under the Widows’, 
Orphars’ and Old Age Contributory Pensions Acts, 1925 to 1932, 
or who can show that, not having had any remunerative occupa- 
tion since attaining the age of sixteen years, they might have such 
insurable occupation but for the industrial circumstances of the 
district in which they reside.“ In effect, the Act thus applies to 
all persons previously in receipt of transitional payments and to a 
large proportion of the able-bodied previously under the care of 
the loca! public assistance authorities. It does not, however, cover 
the whole group of the able-bodied unemployed. It does not in- 
clude those who normally obtain their livelihood by working on 
their own account, such as small tradesmen, commission agents, 
bawkers Fand news vendors, or persons disqualified for benefit 
under tke unemployment insurance scheme because of stoppage 
of work as a result of a trade dispute.“ Nor does it provide for per- 
sons refused relief for failure to comply with the conditions im- 
posed by the administrators of the Act. These groups must still 
fall back upon the poor law for their maintenance." 

Except for the salaries of the central board of administration, 
the entire cost of the service is to be financed by the new Unem- 
ployment Assistance Fund, this to be maintained by the joint 
contributions of Parliament and the local governments. A rather 

1¢ The Board is nominally within the Ministry of Labor and actsin close codpera- 
tion with the head of that department. The Baldwin government appointed the full 
quota of six members on July 2, 1934, naming Lord Rusheliffe as chairman. 

u See especially Clarke, op. cit., pp. 216 ff., for an analysis of the Act’s coverage. 

1 Suck persons are ineligible for unemployment assistance for the period of their 
disqualification. i 

18 Medical services for those receiving unemployment assistance is also a local 


charge. This provision was made so as to avoid duplicating the existing facilities 
of the local authorities for medical care of the destitute. 
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complicated method is proposed for determining the amount of 
the local contributions. Until March 31, 1987, each county or 
county borough must pay a sum equal to sixty per cent cf the 
cost of its relief during the year ending March 31, 1933, to those 
persons who would have been under the scope of the Unempley- 
ment Assistance Act had it been operating at that time.“ The re- 
sult was that the local governments were helping to finance a serv- 
ice over which they had no control. In view of the normal practice 
followed in England, that of providing central grants for a locally 
administered service, the arrangement was an unprecedented one. 
It has been decried by some as ‘‘taxation without representation,” 
and the local governments in the distressed areas especially re- 
sented the failure of Parliament to assume the entire cost of the 
service. The provision was, however, only temporary, and it must 


be observed that the great bulk of the expense is borne by Ex- : 


chequer funds. Three-fourths of the persons coming under the Act 
are in the transitional payments class whose assistance is financed 
wholly out of national funds; the local authorities are actually re- 
quired to contribute funds only in respect of the remainder, origi- 
nally estimated at 200,000 persons." 

One of the most interesting provisions in the Act is 3 that creating 
a system of administrative tribunals for the determination of ap- 
peals made from decisions of the Board’s officers. For each district, 
agdetermined by the Board, there is created an Appeal Tribunal, 
consisting of a chairman appointed by the Minister of Labor, a 
representative of the Board, and a representative of the working- 
men appointed by the Board from a panel of nominees prepared by 
the Minister of Labor. The Appeal Tribunal has jurisdiction over 
all cases arising within its district where an applicant for unemploy- 
ment assistance is aggrieved by the Board’s determinations and 
lodges a formal appeal against them. Appeals against decisions by 
officers of the Board as to the application of the Act and against 
ordinary determinations of allowance lie to the chairman of the 
tribunal sitting alone. If, however, the chairman has reason to 
think that there are special circumstances in cases of ordinary 
determinations requiring consideration, he may grant lesve to ap- 


M In addition, the local governments must contribute an amount aque] to the 
difference between the local administrative costs incurred during 1982-33 and the 
costs which would have been incurred had the 1934 act then been in efect. 

16 First Report of the Unemployment Assistance Board, op. cit., p. 7. 
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peal to the full tribunal; and in cases of “special difficulty,” that 
is, thcse involving disciplinary action by the Board where a recipi- 
ent fals to avail himself of opportunities for employment or train- 
ing, appeals lie directly to the full tribunal. The decision of the 
chairman or a, full tribunal is final. The procedure of appeals is 
governed by special regulations issued by the Board, but the con- 
duct of the hearings is left largely to the discretion of the individual 
chairman, the aim being to provide, as far as possible, an informal 
and friandly atmosphere to the proceedings." 

The Act further authorizes the Board to appoint local advisory 
committees to represent the lay and voluntary social welfare 
groups of the community, and to advise the Board’s field staff on 
any prcblems which the Board may present for its consideration. 
The establishment of these agencies has proceeded slowly, on ac- 
account of the Board’s preoccupation with the application of the 
means fest, as will be shown below, but the Board seems fully 
aware o- their potential value. The chairman of the Board, in his 
first report to Parliament, has already indicated the nature of the 
work for which the local advisory bodies are especially fitted: and 
the lines along which they can be of real value to the service. ‘One 
of the problems of administration in the social services of this 
country,’ he writes, “is an effective combination of the official 
organization and the unofficial or lay element. The Board regards 
its association with the local committees as a definite experjment 
in this field. What part the committees will eventually play in the 
administration can be decided only by experience. Questions of 
housing; she care of the children; the perplexities of the housewife 
in need of some personal help; cases of exceptional need; the prob- 
lem of young men and women who are fast slipping into a state 
of continuous idleness; the proper treatment of applicants who 
refuse opportunities of work; these and many other problems which 
have been engaging the attention of the Board afford ample scope 
for help and advice from the committees and their members.’’!’ 

Extremely broad powers of administration are vested in the 


16 Unemplbyment Assistance (Appeal Tribunals) Provisional Rules, 1984. The 
Unemployment Assistance (Temporary Provisions) Act, 1935, provided that ap- 
peals against the determination of supplementary allowance should lie directly to 
the full tribunal. The Board has established 138 appeal tribunals. The number of 
appeals thus far has been somewhat less than was anticipated by the framers of the 
1934 act and zhe Board itself. 1 P. 17. 
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Board. In the first place, it receives ample authority to develop 


its central and field organization, select personnel, and determine 


salary scales.1® Secondly, the Board is authorized to frame draft ` 


regulations governing the determination of all relief allowancas, 
this authority being subject to several important requirements 


contained in the Act itself. As a statement of policy and a guiding 


principle in this all-important work, the Act provides that every 
allowance shall be determined by reference to the needs of she 
applicant and of any members of his household who are depend- 
ent on or ordinarily supported by him. The vital questions of 
what constitutes individual need and the manner of its ass2ss- 
ment are left to the discretion of the Board, subject, however, 
to several statutory requirements affecting the computation of 
individual resources. In computing the available resources of any 
applicant, the following items, if any, of his income must be dis- 


regarded by the officers of the Board: (1) the first five shillings a — 


week of any sick pay from a Friendly Society; (2) the first 7s.6d. 
á week of any benefit under the National Health Insurance Acts, 
1924-32; (3) the whole of any maternity benefit under the same 
acts, exclusive of additional or second benefits; (4) the first one 
pound a week of any wounds or disability pension; (5) one-half of 
any weekly payment of compensation under the enactments relat- 
ing to workmen’s compensation; and (6) capital assets up to 
twenty-five pounds; with the proviso that additional assets 1p to 
three hundred pounds shall be computed as resources at the weekly 
rate of one shilling for each twenty-five pounds.’® Finally, before 
the regulations can go into effect they must receive the assent of 
Parliament. 
TI 


The Minister of Labor presented to Parliament on Dec2mber 
11, 1934, the first draft regulations of the Unemployment Assist- 
ance Board. Under the terms of the Act, the Board was to take 
over the work of distributing assistance in two stages. On the 


18 The Board has described the manner in which its organization and adninistra- 
tive staff were established. The staff was recruited largely from the ranks of the 
national and local civil servants. Questions of selection and compensation were de- 
_ termined in consultation with a special inter-departmental committee of ovil serv- 
ants, the Minister of Labor, and the Treasury. 

19 These statutory provisions may be found also in the Unemploymert Assist- 
ance (Determination of Need and Assessment of ee) Regulations, 1934, dated 
December 21, 1934. 
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“first appointed day,” the group receiving transitional payments 
under the arrangements prevailing since 19381 was to be taken 


- over; on the “second appointed day,” responsibility was to be as- 


sumed for the remaining able-bodied unemployed persons coming 
within the provisions of the Act. The first regulations, as approved 
by Parliament on December 20, 1934, fixed January 7, 1935, as. 
the first appointed day, and March 1, 1935, as the second appointed 
day. The Board then turned to the formidable task of transferring 
the first group, then estimated at 800,000 persons, to its own relief 
rolls. 

A brief summary of the principal features of the first regulations 
will throw light on the nature of the tremendous difficulties which 
immediately arose. Each qualified applicant for relief was to re- 
ceive & weekly allowance the determination of which was to be 
governed by a uniform scale of rates. Speaking generally, the relief 
allowance represented the difference between the amount which 
the Board fixed as necessary to provide the applicant and his house- 
hold with the necessities of life and the amount of the applicant’s 
availatle resources. The Board’s assessments of need were varied 
in each instance according to the status of the applicant, such 
factors as age, sex, and membership and position in a household 
being taken into account. The regulations allowed a householder 
and mete, for example, twenty-four shillings a week; a single male 
householder, sixteen shillings; the first additional male member of 
the household, if aged twenty-one or over, ten shillings; a male 
lodger aged eighteen or over, fifteen shillings; and a female lodger 
aged eighteen or over, fourteen shillings. These amounts, however, 
were subject to adjustment in household cases according to the 
relation between a so-called basic rent allowance and the actual 
rent cost. If the rents were more than the basic rent allowance, 
an incraase in the assessment of need up to one-third of the basic 
rent figure was granted; if less, a reduction equal to the difference 
was made. In the computation of available resources, on the other 
hand, the Board took into account all individual or household 
income after disregarding certain specific items. The statutory “‘dis- 
allowances” have already been noted. In addition, disallowances 
for personal requirements were made to the person contributing 
from wages or other income to the resources of the household, the 
amount disregarded depending upon the person’s relation to the 
household. Obviously, the general effect of these rules regarding 


446 THR AMERICAN POLITICAL SCIENCE REVIEW 


treatment of resources is greatly to mitigate the harshness of the 
means test, despite the fact that a check against excessive relief 
is contained in the proviso that no applicants are to receive in 
assistance as much as they would ordinarily earn if “they were 
following the occupations normally followed by them.” In every 
case, furthermore, the Board reserves the right to adjust the as- 
sessment upward or downward where “‘special circumstances” or 
“needs of an exceptional character” exist. 

The enforcement of the regulations had hardly begun when pro- 
tests came from all parts of the country. It was inevitable that 
the replacement of the transitional payments scheme, under which 
assessment of need was locally controlled, with a centrally oper- 
ated system involving standard scales and rules for the whole 
country, would involve some dissatisfaction; but few, especially 
the Board itself, were prepared for the nation-wide disturbance 
which it occasioned. Not only were the unemployed openly critical, 
but public opinion generally was hostile to what seemed to be a 
rather harsh treatment of the ‘““down-and-outers.” 

The chief source of grievance was the fact that in a rather large 
number of cases the Board’s allowances were less than had been 
received under the transitional payments scheme. It was to be 
expected that under the previous system local authorities might 
be generous in their assessment of needs, often winking an eye at 
items of individual or household income. This laxity in administra- 
tion the Board soon discovered had developed on a surprisingly 
wide scale. Consequently, many reductions in allowances had to 
be made. Criticism was directed also against the working of the 
rent rule, which in numerous instances was resulting in serious 
hardships. Although the regulations permitted a certain amount 
of flexibility in determining the rental allowance, the basic rent 
scales still could not be adjusted sufficiently to meet high rental 
costs. The situation was particularly unsatisfactory in this respect 
in the London metropolitan area. In some quarters, also, the opera- 
tion of the household means test was objected to on the grounds 
that the requirement that working members of a household con- 
tribute heavily to the support of the unemployed members was 
actually breaking up many homes. More specifically, the objection 
was that the regulations permitted rather niggardly amounts to 
be withheld by the working members for their own personal re- 
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quirements. And growing out of these conditions, the real extent 
of which was, of course, grossly exaggerated by the partisan rep- 
resentetives of the unemployed, arose the familiar cry that bureau- 
cracy had again reared its evil head —that the service was adminis- 
tered arbitrarily, was impervious to local advice and criticism, and 
ignored the profound variations in local conditions throughout the 


_ country. 


In Parliament, government supporters at once joined the Oppo- 
sition Labor party in demanding a change. The result was the 
passage in February, 1935, of the Unemployment Assistance (Tem- 
porary Provisions) Act, widely known as the “Standstill.” An 
emergency measure designed to meet the new crisis in unemploy- 
ment relief, it provided, until the regulations could be amended, 
the most confusing and anomalous arrangement that could possibly 
have been devised. By its terms, an applicant was to be paid either 
the allowance which he was entitled to under the existing regula- 
tions, or the allowance he would have received if the transitional 
payments scheme had continued in operation, whichever was 
higher. Meanwhile, the second appointed day was postponed in- 
definitely.*° 

As a result of this action, unemployment assistance entered upon 
two years of administrative waste, confusion, and chaos. The situa- 
tion is Dest described in the Board’s own report issued during this 
period. “The officers of the Board,” says the report, “are now ad- 
ministering a complicated double standard, whose results are often 
not intelligible to the applicant: that of the regulations and of 
transitional payments. If the standards of assistance of a local 
authority in relation to the able-bodied unemployed are altered, 
the Board’s officers must follow suit, and in some areas where the 
number of unemployed chargeable to the local authority is negli- 
gible in contrast with the number chargeable to the Board, these 
standards have been raised avowedly in order to produce an im- 
mediate influence upon the amount of assistance given by the 

20 The postponement of the second appointed day necessitated the passage of 
the Unemployment Assistance (Temporary Provisions) No. 2 Act, 1935, under which 
special arrangements were made for reimbursing the local authorities out of Ex- 
ckequer funds for the additional local expenditure incurred by the postponement. 
By a special resolution agreed to on December 8, 1936, the period of reimbursement 
was exterded to March 31, 1937, the date finally set for the second appointed day 


under the 1936 relief regulations of the Board. See The Municipal Review, Vol. 8. 
(1937), p- 22. 


448 THE AMERICAN POLITICAL SCIENCE REVINW 


Board..Further, the Standstill Act involves, as a statutory obliga- 


tion upon the officers of the Board, the continuance of many of _ 


the anomalies in the transitional payments position whose aboli- 
tion was one of the reasons for the creation of the Board. It also 
requires the Board, in numerous cases, to pay allowances to house- 
holds, ostensibly on the ground of need, which are simply an abuse 
of public money,”’™ 

Meanwhile, the Board was engaged in the task of revising the 
original regulations in the light of the criticism voiced by Parlia- 
ment early in 1935. It was quite apparent that the regulations 
should be made somewhat more flexible, so as to avoid a recurrence 
of unnecessary hardship, and that the standard scale of allowance 
for need would have to be liberalized in certain respects. At the 
same time, the general elections in November of that year had 
demonstrated that public sentiment supported the Government’s 
position that the “Standstill” should be speedily terminated and 
uniform standards of relief reéstablished. 

After many months of painstaking study, the new draft regula- 
tions were finally presented to the House of Commons on July 21, 
1936. The ensuing debate, which except for one adjournment lasted 
continuously until the early morning of July 24, has seldom been 
equaled in the annals of Parliament for acrimonious partisanship 
and indecorous procedure. The passage of the regulations was a 
foregone conclusion, but the Labor party of the Opposition, seem- 
ingly bent upon making political capital out of the proceedings, 
launched a vigorous and embittered attack upon the whole prin- 
ciple of the means test. “We can never agree,” said Mr. Arthur 
Greenwood in the opening speech for the Opposition, “to any regu- 
lations, however generous they may appear on the surface, so long 
as the means test stands as a part of the law of the land.’ But 
the strategy of the Laborites proved a dismal failure both in Par- 
liament and in the country at large. It was impossible to answer in 
any satisfactory way the continually reiterated query of the Gov- 


" First Report of the Unemployment Assistance Board, op. cit., p. 15. 

% Parliamentary Debates, House of Commons, Vol. 315, No. 128, column 325. 
Although carried on in a spirit of bitter partisanship. the debate was not lacking in 
amusing incidents. One of these occurred in connection with the suspension of three 
Laborite members, two for calling Sir John Simon “‘a liar” and one for shouting that 
` the dignified Home Secretary was a ‘‘damn liar.” The full record of the debate may 
be found in Vol. 315, Nos. 128-131 (July 21-24, 1936). 
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ernment spokesmen: “How can you grant assistance to those in 
need without first determining that need actually exists?” 

The new regulations effect substantial alterations in the original 
relief scales, all being in favor of the applicant for assistance.” 
Allowances for living expenses are raised for certain members of 
the household, the special reductions for large families in the old 
regulations are discontinued, and the allowable deductions for 
earnings for personal requirements are greatly increased. In addi- 
tion, the rent rules are revised and made more flexible. The chief 
sourze of grievance, the basic rent rule, has been eliminated and 
an entirely new procedure devised for rent allowances. It is now 
provided that if the net rent actually paid is greater or less than 
a quarter of the total scale allowance for the household, an adjust- 
menz may be made by such sum as appears to the Board’s officer, 
or on appeal, to the Appeal Tribunal, to be reasonable.” 

Tke most significant change in the 1936 regulations is the pro- 
vision for greater use of local advice in administration. The Board 


- not only agrees to seek the advice and assistance of the local ad- 


visory committees over a wider scale generally, but provides for 
their participation in three specific types of administrative work. 
First. in the adjustment for rent the Board must seek the advice 
of th local advisory committees regarding local factors affecting 
rent, the latter being empowered to make specific recommendations 
for the increase or decrease of the rental allowance. Second, jpany 
rural area the standard assessments of need may be adjusted ac- 
cordiag to “the general character of the locality,” but the Board 
in meking such adjustment is to give consideration to any general 
recommendation which the advisory committee for the area may 
care to make. Finally, the advice of the local committees is to be 
souglt in the liquidation of the “Standstill.” 

Th task of bringing the able-bodied poor under the terms of 
the nsw regulations is to take place in two stages. The first ap- 
pointed day was set for November 16, 1936. At this date, the 


8 For an analysis of the 1986 regulations, consult the Memorandum by the 
Minist2r of Labor (Cmd. 5228) and the Explanatory Memorandum by the Unem- 
ployment Assistance Board (Cmd. 5229). 

% S>ecial consideration is given also members of households. Regulation IV pro- 
vides taat they shall receive not leas than the amount they would have received for 
unemp.oyment benefit, except for reductions in the Board’s allowances on account 
of rent or other special circumstances. 


450 THD AMERICAN POLITICAL SCIENCE REVIEW 


“Standstill” was brought to an end, and the Board placed under 
the new relief scales the old transitional payments group of the 
unemployed. While the new scales are on the whole more liberal 
than those of the 1934 regulations, they will in some instanc3s 
cause a reduction in the allowances received under the “Standstill.” 
For this particular class of cases, a period of eighteen montks’ 
grace is granted, during which the Board will gradually bring the 
old allowances into conformity with the 1936 regulations. It is in 
-this work that the central authorities are now consulting with ta2 
local advisory committees concerning the manner in which adjust- 
ments in their respective areas are to be made. The remaininz 
able-bodied persons coming within the terms of the 1934 Act, that 
is, those who have continued to remain in the hands of the local 
authorities, were to be taken over on April 1, 1987, the new second 
appointed day. 

Thus unemployment assistance as a standardized national under- 
taking is once again set into operation. In the light of the changes 
embodied in the revised scales of assistance and rules of administre- 
tive procedure, it appears that an important beginning lesson Les 
been learned. Two years of legislative confusion and administrative 
waste have served to demonstrate that a nationalized program of 
non-contributory relief for the unemployed must be sufficiently 
flexible to fit the infinite variations in local conditions throughout 
the country, and that in the adjustment of the service to local 
needs its administrators must make the utmost effort to secure ecd 
act in accordance with the advice of the representatives of she 
localities themselves. Immeasurably aided by this knowledge, zhe 
new service is now ready to face the task of the future—the devel- 
opment of permanent and stable foundations. The initial stage 1a 
been weathered, but larger and more difficult problems are yet io 
be faced. 

Iv 


Any program of state assistance to those who cannot find a 
normal place within the nation’s economic structure must today 
be visualized as a permanent enterprise. Continued unemployment 
on & wide scale may not be a permanent social evil, but unfortu- 
nately there is as yet little reason to believe that this will noi be 
so. What, then, are the problems which sooner or later will demaad 
effective solution if Britain’s latest attempt to improve her social 
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services is to prove permanently successful? What are the pitfalls 
to be avoided if the most important experiment in able-bodied 
relief since the beginning of the poor law is not to end in stalemate, 
a lavish waste of public funds, and ultimate failure—an event 
fraught with the most dangerous social and political consequences? 
These are large questions. They affect the very foundations of a 
democratic government struggling to survive the stresses and 
strains of modern economic and social maladjustment. 

The task which lies immediately ahead is largely an administra- 
tive one. Essentially, it is a problem of administrative coöperation, 
whose essential features are peculiar to the circumstances under 
which the new service was erected. This service was literally carved 
out of the two existing services of national unemployment insur- 
ance and local poor relief. From each of these a large slice was 
taken, the two portions were joined, and the result was called 
unemployment assistance. An entirely separate and independent 
organization was in this manner placed in the field of social welfare 
already crowded with governmental agencies, national and local. 
Amidst the welter of organizations performing a very wide variety 
of social duties, unemployment assistance must find its way. 

‘In a great many ways the work of the Unemployment Assistance 
Board is closely tied up with, or directly affects, the activities of 
other welfare authorities. The Board, for example, must constantly 
check with the Ministry of Labor and with the unemployment 
exchanges the records of new applicants who, having exhausted 
their insurance benefits, must be transferred to unemployment 
assistance; reémployment opportunities must be the common 
knowledge of the officers of the Ministry and the Board; and pro- 


_ visions for training the unemployed must be made by the two 


authorities acting jointly if needless duplication of effort is to be 
avoided.* Likewise, the Board must codperate continually with 
a variety of local administrative agencies in promoting the wel- 
fare of the unemployed and their dependents, this being a duty 
which it is required to perform in addition to the work of relieving 
their material needs. Where medical care or institutional treatment 

% At the present time, the Board is making relief payments through the offices 
of the employment exchanges and is utilizing the training centers maintained by the 
Ministry of Labor. It also has facilitated industrial transference, a function of the 


Ministry of Labor, by making special allowances for that purpose to some of its 
own applicants. 
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is required, the local public assistance and public health authorities 
must take charge, and in cases of malnutrition among children, 
or of overcrowding and bad housing, the coöperation of local educa- 
tion and housing agencies must be enlisted. In addition, the Board, 
like all other public welfare organizations, must keep in constent 
touch with the voluntary welfare agencies of the community by 
providing facilities for the mutual exchange of information and 
joint consideration of individual and family welfare problems.” The 
Board’s proper handling of inter-relationships such as these will 
involve the careful elaboration of various types of machinery and 
many different techniques of codperation, as well as an abundant 
supply of tact and patience on the part of its own officers. 

In its larger aspects, the administrative problem will be to pro- 
vide the nation with the benefits of centralized direction without 
sacrificing local initiative and local interest. It is by no means 
certain that the arrangement under the 1934 act will satisfactorily 
meet this test. Widespread dissatisfaction is bound to arise in 
the long run with the operation of a service which so vitally con- 
cerns the local governments, but over which they exercise no real 
control whatever. It is still highly doubtful whether a national 
scale of assistance can be devised which in its administration will 
be sufficiently flexible to meet the great diversity in local condi- 
tions and in individual need prevailing throughout the country. 
Future experience may, in fact, demonstrate that a permanent 
system of unemployment assistance must, in the final analysis, be 
locally controlled and administered if the best results are to be 
achieved.. = * 

These considerations lead to the conclusion that Parliament, in 
‘ deciding against the plan of administration outlined in the final 
report of the Royal Commission on Unemployment Insurance, 
made a serious mistake. This plan would have made the operation 
of unemployment assistance a direct and primary responsibility of 
the local governments. Moreover, by providing for strict cen- 
tral supervision under a system of national grants-in-aid, it 
‘would have offered the means whereby both a minimum standard 
of local administration and a sufficiently equitable distribution of 
the financial burden involved could have been maintained. It may 
not have been politically feasible in 1934 for Parliament to follow 


%* The local advisory committees are to be used especially for this purpose. 
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the Commission’s proposal. In point of fact, the decision to ignore 
it smacks of political opportunism. The pressure of the unemployed 
and their sympathizers, and of the local governments themselves, 
was nore than Parliament could withstand. But the consequent 
breaking away from the tradition of local responsibility so firmly 
imbedded in the old poor law was no less sudden than it was com- 
plete. Can it be a wise policy to ignore so completely the precept 
of reason and experience that public provision for the destitute 
must be a direct concern of the community in which they reside? 

One final observation may be made. The ultimate test of any 
program of public assistance for the able-bodied unemployed is its 
effect upon unemployment. If it is to be an effective instrument in 
the much greater national task of reémployment, the conditions 
undar which it is maintained must be such as will discourage any 
disposition on the part of those receiving public support to avoid 
whatever employment opportunities are made available. The 
morale of the relief recipient must, of course, be protected by ade- 
quate provision for training facilities and employment services, 
but the primary objective in public assistance is missed if he is 
encouraged to remain in idleness. Essentially, this means that relief 
must be made an unattractive proposition, that its conditions 
must be such as will deter one from looking to it for maintenance, 
and at the same time will encourage those who become dependent 
upon it to make every effort to return to self-support. Consjdera- 
tioas of public policy demand that this stern principle of deterrence 
be heeded. Its relaxation leads to indiscriminate alms-giving, a 
fostering of indolence, and a waste of public funds. To ignore it is 
to open the way to the development of a new and formidable 
sp2cial interest group in politics the members of which, proclaim- 
ing the pernicious philosophy of relief as an inalienable right, will 
exert a constant pressure upon their political representatives to 
enlarge their measure of the state’s bounty. 

Jt can scarcely be denied that the new service in its present form 
fails to measure up to this guiding principle. Although its adminis- 
trators have ruled that no applicant should receive in assistance as 
much as he could ordinarily earn, in actual practice the allowances 
have in some instances so closely approximated the applicant’s 
net earning capacity that the result has been to diminish both his 
eagerness to obtain work and his reluctance to relinquish relief. 
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The number of such cases is thus far comparatively small, but their 
existence is none the less an ominous fact. Moreover, the salutary 
effect which this rule might have upon an applicant’s disposition 
to remain idle is greatly impaired in other instances by the statu- 
tory requirements that certain items of his income, including health 
insurance benefits, disability pensions, and workmen’s compensa- 
tion, must be entirely ignored in determining the amount of his 
need.’ 

Thus there is grave danger that Great Britain’s latest experi- 
ment in social welfare may not realize its underlying purpose. Dis- 
regard of the principle of deterrence in dealing with cases of pro- 
longed unemployment was a principal factor in the collapse of the 
insurance system in the twenties. When this was recognized, a 
means test was introduced into the system in 1931, and later in- 
cluded in the provisions of 1934. But the pernicious consequences 
of the “dole” policy still remain. The complete endorsement and 
vigorous enforcement of a true test of need is yet to be achieved. 
The break-up of the old poor law was doubtless inevitable in view 
of the irresistible modern demand for additional and more highly 
specialized social services; but the new nationalized poor law that 
now emerges need not abandon the wisdom of the old. Large issues 
are here at stake. On their proper determination the development 
of a constructive and sound relief policy for the nstion will largely 
depend. 

* 87 The origin and development of the practice of disregarding specific portions 
of income are, in fact, to be found in the poor law system. The Outdoor Relief Acts 
of 1894 and 1904 provided for the disregarding of friendly sick pay in granting out- 
door relief, and the National Health Insurance Act, 1924, extended the practice to 
health insurance benefits. In the Poor Law Act, 1934,it was further extended to cover 
trade union sick pay and wounds or disability pensions. As the London poor relief 
authorities have indicated, the cumulative effect of these provisions is to render 
eligible for relief persons who prima facie are not destitute. In some cases, the in- 


come which must be ignored is as high as 32s. 6d. a week. See Annual Report of the 
London County Council on Public Assistance, 1934, Vol. I, Part 2, pp. 12-13. 
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Almost from the creation of the League of Nations, there have 
been proposals for its reform; a few amendments to the Covenant 
have actually been adopted. Discontent with the League’s achieve- 
ments in the recent dispute between Japan and China and that 
between Italy and Ethiopia have of late brought the discussion to 
a head, and have led to official action by the League itself. Accord- 
ing to the British Foreign Minister, in a speech before the Assembly 
on September 25, 1936: 

The underlying motive for the work on which we are now engaged, of 
examining the Covenant and the procedure of its application, is the 
recent failure of the collective action of the Members of the League to 
achieve the prime object for which it was undertaken. 

And M. Litvinoff, speaking three days later, asserted that the 
question 

did not arise in any academic way, but was brought into existence and 
imposed upon us, both by the unhappy outcome of the Italo-Ethiopian 
conflict and by the whole course of the political events of recent years.! 

At the meeting of the Council on June 26, 1936, the Chilean 
delegate proposed that a study of the reform of the Covenant be 
undertaken; and he proposed it likewise at the 16th Ordinary 
Session of the Assembly, in July; 1936. Discussion at this session 
cid not reveal much enthusiasm for reform. Nevertheless, the 
Assembly on July 4 adopted a recommendation which noted “that 
various circumstances had prevented a full application of the 
Covenant;” declared that it remained “firmly attached to the 
principles of the Covenant,” but that it was “desirous of strength- 

1 The sources for the quotations employed in this article are easily found, and it 
does not seem necessary to give citations in each individual case. Where a speech is 
quoted, the date will indicate where it is to be found in the Records of the 16th Ordi- 
sary Session of the Assembly, Part II, June 30-July 4, 1936, or in the Verbatim Record 
of the 17th Ordinary Session of the Assembly, September 21—October 10, 1936. Where 
the text indicates that the written reply of a government is being quoted, it will be 
found in the League of Nations document, “Application of the Principles of the 
Covenant of the League of Nations, Communications from Governments” (1936. 
VII. 9]. These replies of governments may be found analysed in another League 


document, “Study of the Proposals Submitted by Members of the League” [1936. 
VII. 8]. 
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ening the authority of. the League of Nations by adapting the 
application of these principles to the lessons of experience;”’ and 
recommended to the Council that it should invite the members of 
the League to send to the Secretary-General any proposals which 
they might wish to offer “in the spirit or within the limits laid 
down above,” these proposals to be reported to the Assembly at its 
September meeting. All this having been done, the Assembly on 
October 10 decided to set up a committee to study the proposals 
of the governments, and to make a report “indicating the definite 
provisions, the adoption of which it recommends.’? This Com- 
mittee is now at work, having held a session in December. 

The problem is a very complicated one, from whatever angle it 
is approached. Limitations of space permit discussion of the official 
proposals only, though wide consideration is being given to the 
problem in unofficial quarters as well.’ 

It must be noted, in the first place, that there is little complaint 
concerning the fundamental principles of the present Covenant. 
Many governments asserted positively that no reform was needed; 
that the difficulty lay not in the Covenant but in the members. 
Thus the reply of New Zealand was a confession of faith: . 

We believe in the first place that there is no material fault in the exist- 
ing provisions of the Covenant and that the difficulties that have arisen, 
and may arise in the future, are due to the method and the extent of its 
operation. We believe that the Covenant has never yet been fully applied 
and that it cannot be characterized as an ineffective instrument until it 


has been so applied. We are prepared to affirm with the utmost solemnity 
our continued acceptance of the Covenant as it stands. 


The Soviet Union protested that “revision of the Covenant of — 
the League cannot at the present juncture be regarded as justified 
by circumstances; Latvia “regards the juridical system of the 


3[1936. VII. 13.] 

3 Unofficial discussions, among many, may be found in the publications of tha 
British League of Nations Society; the Chrontcle of World Affairs published by the 
League of Nations Association, New York; the Federation of League of Nations 
Societies; the New Commonwealth Society (England), especially in the New Com- 
monwealth Quarterly, Saptember, 1936; Geneva Special Studies, “The Covenant and 
the Pact,” Vol. I, No. 9 (December, 1930), and “Reform of the League of Nations,” 
Vol. V, Nos. 7-8 (1934); J. T. Shotwell, On the Rim of the Abyss (New York, 1936): 
The Future of the League of Nations, Record of a Series of Discussions at Chatham 
House (Oxford University Press, 1936); ‘““L’eventuelle réforme de la Société des 
Nations,” by Jean Ray, in Revue de Droit International et de Législation Comparée, 
Vol. 17, No. 2, 1936. 
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League as entirely adequate.” Mr. Anthony Eden, in his speech of 
September 25, said: 

Reflection shows one thing clearly—there is nothing essentially wrong 
with our charter, the Covenant of the League of Nations. Its general 
principles are right; it forms a logical and reasonable system which should 
not be incapable of practical application. 


France had, from the beginning, been unwilling to accept any 
reform which would make of the League “merely an academic 
consulting body.’’ 

Only a few states offered criticism. Italy, in a communication 
to the League at its summer session, asserted that the League 
needed reform, and was willing to assist in achieving it. Hungary 
admitted ‘‘shortcomings, some of a very serious nature,” in a 
speech of September 28. Panama denounced the League as a 
failure, but apparently because of the attitude of its members. 
Other states, while affirming devotion to the principles of the 
Covenant, made suggestions which would vitally change it. Thus 
the Rt. Hon. MacKenzie King, speaking for Canada on September 
29, said: 

Canada comes to the League of Nations today with a desire to reaffirm 
her adherence to the fundamental principles of the Covenant. ... At the 
same time, there is general concurrence in the view, which has been 


expressed by leaders of all political parties since the beginning of the 
League, that automatic commitments to the use of force is not a practical 


policy. 

And Canada continued to attack Article 10, and to express hesi- 
tation as to common action against an aggressor. 

These expressions of conviction, with the few exceptions thereto, 
explain the terms of the Assembly recommendation quoted above. 
The Assembly is “firmly attached to the principles of the Cove- 
nant;” it seeks to make more effective the guarantees of security; 
it proposes to strengthen the authority of the League; and it would 
do this, not by important changes, but by “adapting the applica- 
tion of these principles.” Subsequent action under this recom- 


‘ This attitude was taken by most states. The Chinese government “‘believes 
that what is needed is not a revision of the Covenant, but only an elaboration of the 
methods and procedure for the realization of the principles already embodied there- 
in” (1936. VII. 10]. M. Krofta, speaking on September 29, asserted that “‘as regards 
the reform of the League, the states of the Petite Entente do not think the Covenant 
should be altered.” Cuba, Iraq, Sweden, Australia, and others expressed similar 
views. 
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mendation is entitled in League documents “Application of the 
Principles of the Covenant of the League of Nations.” Thus the 
terms of reference would seem positively to forbid any change of 
principle, or any effort to weaken the League, and to permit only 
such changes as would improve the application of the existent 
principles. $ 

This feeling is apparent, too, in the discussion of the method of 
procedure. Revision, of course, is rigorously excluded; most govern- 
ments are opposed even to formal amendments.’ The Danish 
government replied that “it is neither necessary nor possible to 
amend the Covenant.” France was not willing to “call into ques- 
tion any of its principles and thereby to weaken both its influence 
and its action,” by proposing amendments. Lithuania hoped that 
“the present wording of the articles of the Covenant will be left 
intact.” Most states expressed some such feeling, though some, at 
the same time, made suggestions which could be realized only 
through amendment. Apparently it is believed that the ends 
desired can be reached through interpretation. Thus, General 
Tanczos of Hungary, on September 28, argued that a serious 
attempt should be made to perfect the principles of the Covenant 
“without any radical modification of the Covenant itself, by means 
of interpretative resolutions for which the League’s antecedents 
offer us certain guiding lines.’’ 

In spite of this opposition to formal or fundamental change, 
some of the proposals could hardly avoid producing such change. 
The most common and fervent desire was for universality; it had 


5 The reason for this attitude is perhaps to be found in such unofficial statements 
as that of Madariaga: “AN attempts at subordinating League reform to a new 
ratification of the Covenant by the governments concerned is not only impracticable 
but positively dangerous, for I feel that few, if any, governments would re-sign the 
Covenant if they had an opportunity to do g0.” M. Rappard had the same feeling: 
“To propose the method of formal amendments to the Covenant today would there- 
fore, I am afraid, be to dig the grave of the League.” See their commenta on a pro- 
posed revision of the Covenant in the New Commonwealth Quarterly, Vol. 2 (1936). 

£ Cf. the comments of Madariaga, Salter, and Politis, in the work cited in the 
previous footnote; and the argument of Sir Arthur Salter in a Chatham House dis- 
cussion ‘(The Future of the League of Nations, Oxford University Press, 1936), p. 67, 
including the following: “If countries really mean business, they can act without 
any actual change in Article 11. There is nothing to prevent countries which have 
come to a decision as to what is to be done in a particular case from putting that 
decision into effect because one or two dissentients stand out. They can act as if 
that decision had been a formal and legal one under Article 11.” (At this point Sir 
John Fischer Williams indicated agreement). 
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be2n for this purpose that the Chilean delegate made his original 
proposal, and he repeated, on October 2, that “lack of universality 
wes bound to make it impossible for the League to carry out the 
task which the Covenant had allotted to it.” Mr. Eden, in his 
sp2ech of September 25, said: “The authority of the League has 
without doubt been greatly impaired by the fact that its pro- 
nouncements do not have the weight of a verdict of universal 
world opinion.” It was repeatedly emphasized that the task of the 
League was rendered unduly difficult, if not impossible, by the 
aksence from its membership of important states. 

But how could universality be secured? The Portuguese delegate, 
speaking on September 30, admitted his realization that “we shall 
heve to provide for forms of coercion, not only against the aggres- 
sor, but also against those who will not accept the League’s 
decisions” (to apply sanctions), and then despairingly said: “This 
task seems to me for the time being beyond us.” The Baltic and 
Scandinavian states asked for study of the question, and urged 
that unremitting efforts be made to induce non-members to join 
tke League.’ This, however, only begs the question: how can they 
be induced to join? The Swiss government replied: “Such changes 
as may be made should render it easier for countries which are not 
members of the League to join it, and for those which have left it 
to return... what the Covenant would lose in juridical substance 
it would gain in moral force;’”’ and, they argue further: “a League 
that is not universal is not merely a weaker and less effective in- 
stitution, but an institution whose character is liable to deterior- 
aie...” 

This is one side of the question, and Switzerland stands almost 
alone in so clear-cut a statement of the view that the League 
should be weakened. On the other hand, many states were of the 
opinion expressed by Estonia in her reply: ‘““While no effort should 
be spared to make the League more comprehensive, care should be 
taken to avoid any such compromise as might reduce the power of 
the League and weaken its influence.” And M. Litvinoff, speaking 
for the Union of Soviet Socialist Republics on September 28, made 
a Vigorous protest: 

1 M. Münch of Denmark, speaking before the Assembly on September 28, said: 
“Tf the United States could decide to join it, the effect in favor of the stabilization 
o? peace would probable be decisive. If it is impossible for the United States to 


participate as a member, we must at least try to devise means to enable the United 
States to share in measures to prevent war, should the eventuality arise.” 
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I would ask the supporters of ‘universality at any price’: Must we sacri- 
fice all the fundamental principles of the League in order to adapt it to 
the theory and practice of such a state, or must we invite the latter itself 
to adapt its principles to the present ideology of the League? My reply, 
at any rate, is: Better a League without universality than universality 
without League principles. 


Thus an issue is presented; in fact, a dilemma. Universality, in 
the view of all, is essential; most would ascribe the failure of the 
League to the absence of important states, particularly the United 
States. But most, too, are anxious to maintain, and indeed to in- 
crease, the strength of the League against an aggressor; and it 
seems clear that if the coercive action of the League, and the obliga- 
tions of members toward this end, are maintained, it will be im- 
possible to induce the United States, or Japan, or Germany, to 
enter the League, and indeed, that it might cause the desertion of 
other states, such as Italy. On the other hand, if the power of the 
League to protect them is taken away, many states would have no 
further interest in the institution.’ So the question may be stated: 
Should the League reduce itself to machinery for international 
coöperation and content itself with the hope that from this co- 
operation there might arise voluntary efforts to protect its mem- 
bers against aggressions; or should the League maintain its 
sanctions and its authority to preserve peace and order, with the 
probable result that the world would be split into two opposed and 
armed groups?’ 

A very few states, such as the Soviet Union or New Zealand, 
would take the risks involved in maintaining the Covenant; still 
fewer (Switzerland almost alone) expressed a willingness to reduce 
the powers of the League in order to achieve universality; others 
could offer only. vague hopes for a solution. But to quite a number 
the way out was to be found in regional organization. This was 
particularly true of the Latin-American states; it was the view- 
point of Chile, upon whose initiative the study was undertaken. 
Her delegate, on October 2, told the Assembly that ‘‘such regional 


8 Nevertheless, it is probably true that the League as machinery for international 
coöperation is by now indispensable in the community of nations, and that it will 
be maintained and will claim the support of all states, regardless of what happens 
to its political powers. 

? It may be suggested, without over-much cynicism, that such a split will occur 
in any event, and that it may as well be upon the basis of those who wish to main- 
tain law and order as against those who seek to achieve their ends through violence. 
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organization, provided it bears no characteristics of a political or 
military alliance, is perhaps the most active means of making uni- 
versality a living force;”’ and he offered his whole-hearted support 
to the plan offered by the Argentine Republic. What the latter 
government seeks is formule “for ensuring the coöperation of 
these countries [the non-member states] in efforts aimed at the 
maintenance of peace.” This could be done by acceptance of the 
. Argentine Pact of Non-Aggression and Conciliation;!® or by 
generalization of the provisions of Article 4 of the draft Treaty for 
the Maintenance of Peace submitted to the Buenos Aires Con- 
ference. According to this system, states members both of the 
League and of the Saavedra Lamas systems would ask states not 
members of the League to codéperate in anti-war measures or in the 
sanctions of the League; the non-member states would decide for 
themselves whether coöperation should be undertaken, and 
whether such collaboration should be in the form of joint co- 
operation or of unilateral acts of assistance. 

The Argentine proposal is the most elastic of those which seek 
universality; it does not even presuppose that non-member states 
will enter the League, and only indirectly is it regional in char- 
acter. Other suggestions look not so much toward coöperation with 
non-members as toward a League system in which obligations 
would be so reduced that non-members might be induced to join. 
Colombia proposed decentralization into groups such as the Euro- 
pean Union or the Association of American Nations; and 

The regional or continental associations would deal with problems of 
en exclusively regional or continental nature, and the procedure applied 
by them will, in the first instance, be that provided for in Article 15 if 
there arises between the states members of these associations a dispute 


likely to lead to a rupture. The associations would also be instructed to 
take steps to maintain peace in case of a local war or threat of war. 


The reply of Uruguay took a similar position: 


10 This would create a “juridical link between the League and the non-member 
states.” “Tt is necessary to bear in mind the fact, perhaps insufficiently appreciated 
in Europe, that the American nation made no objection to subscribing to the obliga- 
sions embodied in the Argentine Pact. Consequently, this instrument proposed for 
universal adoption enables each acceding state to rely, for the high purpose of con- 
ziliation and harmony, on the invaluable codperation of the great nation to which 
the Geneva institution indirectly owes its creation.” Quoted from the preface to 
Dr. Saavedra Lamas’ work, The Argentine Pact of Non-Aggression and Conciliation 
(published by the Ministry of Foreign Affairs of the Argentine Republic), by the 
Secretary-General in his study of the proposals submitted [1936. VII. 8]. 


462 THE AMERICAN POLITICAL SOIDNCE REVIDW 


When a conflict breaks out, the countries situated in the zone affected or 
those most directly interested in the consequences of the crisis will have 
to assume corresponding obligations, while all the other nations will 
subordinate themselves to the action of these countries. 

Many other states, with more or less enthusiasm, accepted theidea 
of regional organizations, but always with caution, for fear that ` 
such organizations might, as Hungary said, “lead back to the old 
system of military alliances;’” and always with the condition ex- 
plicitly stated that they should not be inconsistent with the obliga- 
tions of the Covenant. | 

The purpose behind these proposals was to maintain the prin- 
` ciple of collective action, while at the same time reducing the bur- 
den of such action upon members, so that they might be more in- 
terested and more sincerely willing to execute their obligations 
than they had been in the two recent crises. Some, indeed, hoped 
that the effectiveness of sanctions would thereby be increased 
rather than diminished. In any case, the chief issue involved was 
that of sanctions; and it is in connection with Article 16 and its 
methods of application that these proposals must be discussed. 

As to the principle of collective security laid down in that article, 
there was little if any dissent, though there was a vast amount of 
pessimism and discouragement." Most of the states hold that this 
is the most important principle in the Covenant; most of them 
would like to see it applied more effectively, though they are ex- 
ceedingly puzzled as to how this is to be done. Many of them 
would relate this article to other functions of the League. Peru main- 
tained that its success depends upon legal equality of members. 
Others, as Hungary in her reply, or Australia in a speech of Sep- 
tember 29, were convinced that Article 19 must be made effective 
before collective security could be achieved. Argentina would tie 
Article 16 to Article 10; China would tie it to both Articles 10 and 
11. The Scandinavian states and France, among others, claim that 
“disarmament is the measure of full ‘collective security.” 

It is with the question of practical means of applying the prin- 


1 In his study of the replies of governments, the Secretary-General lists Argen- 
tina, Peru, and Switzerland as throwing doubts upon the principle of security. Pe- 
rusal of their replies seems to indicate that they are pessimistic rather concerning 
the method of achieving this security, i.e., sanctions. This, perhaps, was what was 
meant in the report of the Secretary-General, since the remark is found under the 
heading of Article 16. 
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ciple of collective security that divergences of opinion and discour- 
azements appear. A number of the replies strike at what is without 
question one of the chief weaknesses of the League machinery, as 
interpreted by the Assembly resolutions of 1921: each member was 
left free, by these resolutions, to decide for itself when its obliga- 
tions under Article 16 should go into effect. The replies of govern- 
mens and the speeches of delegates emphasize the necessity of 
preparation in advance, and of automatic sanctions. Thus, Colom- 
bia writes: “The economic and financial sanctions referred to in 
Artiele 16 would come into force automatically as soon as the com- 
petent organs of the League had determined the aggressor.” New 
Zealand, in her carefully considered reply, asserted that sanctions 
will >e ineffective “unless they are made immediate and automat- 
ic.” Dther states proposed that time-limits be set for such action. 
The Lithuanian reply asked that “the duration of the procedure 
previous to the actual coming into play of the safeguards of the 
Covenant shall be reduced to a strict minimum;” and the U.S.S.R. 
proposed that the Council should assemble within three days, and 
should give its decision within three days after its convocation. 
The Baltic states proposed, in order to speed up the procedure, 
that the rule of unanimity should not be applied under Article 16; 
decisions should be taken by majority, or three-fourths vote, or 
else the votes of the interested parties should not be counted. 

At this point, of course, arisés the much discussed question of 
defining the “aggressor.” This much-abused phrase has come to 
mean, in League procedure, determining which state has resorted 
to war in disregard of its covenants; in other words, the aggressor 
is the covenant-breaker. Only one state offered a definition; the 
Soviet Union recommended the definition which it had proposed on 
May 24, 1933, and which was adopted by the Committee on Secur- 
ity of the Conference for the Reduction and Limitation of Arma- 
ments. Such other states as referred to the matter did no more 
than ask for a definition of aggression; and it seems correct to inter- 
pret this request as a desire for a more precise method of deter- 
mining the state against which Article 16 was to be applied. 

With regard to sanctions, a sharp distinction is made between 
economic and military measures. The Swiss government objected 
to tke present economic sanctions because they produce inequali- 
ties: 
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Although the obligations assumed by each party are theoretically 
identical, their effects differ greatly according to whether they apply to 
a Great Power or to a country with more limited resources. It seems to 
us essential that a fairer balance should be established between the risks 
incurred by the former and by the latter. 


The Swedish government, in its reply, regarded it as impossible to 
apply economic sanctions effectively, because of the “tension which 
prevails in the general political situation, the incompleteness of 
the League, and the continual increase in national armaments.” 
Other states, too, are discouraged; but none, it appears, urges that 
the system of economic sanctions be discontinued. It is frequently 
asseverated that they have not had a fair trial, and that they could 
be made effective. Various states demand that a detailed plan for 
their application be prepared beforehand, and that member states 
provide the necessary domestic legislation so that they can act 
promptly. 

One of the lessons learned from recent experience is that the 
application of economic sanctions imposes unequal, and sometimes 
disproportionate, burdens and risks upon the states applying them. 
This was the feeling of the Swiss government, as above quoted. 
New Zealand is of the opinion that sanctions must take the form of 
a complete boycott if they are to be effective; most states, however, 
are willing for the economic restrictions to be gradual in their ap- 
plication. The Soviet Union, for example, would allow the Council 
to determine by majority vote not only the application of the 
measures contemplated in Article 16, but also their extent and exe- 
cution. Again, it is suggested that differentiations must be made as 
between states applying sanctions. Peru would have economic sanc- 
tions recommended only to such states as can put them into effec- 
tive operation. The Lithuanian government is of opinion that the 
universal assistance to be afforded to a victim of aggression should 
not be limited to negative acts, but ‘‘should also be positive in the 
form of political, financial, and economic assistance to be granted to 
the victim of aggression.” The Soviet Union went so far as to ask 
that “any member of the League who fails to participate in economic 
and financial sanctions may be subjected to measures of customs 
and trade discrimination on the part of the other states members.” 
A number of the replies asked that the Convention for Financial 
Assistance of October 2, 1930, be made more effective. 

While the members of the League seem willing to maintain eco- 
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nomic sanctions in support of collective security, they are not so 
willing as regards military sanctions. The government of New 
Zealand is “prepared, to the extent of our power, to join in the col- 
lective application of force against any future aggressor;” and the 
delegate of Portugal told the Assembly, on September 30: “Aban- 
don once and for all the use of military sanctions, and you will 
have abandoned international order.” But, for the most part, states 
either reject explicitly any further obligations in this field or recog- 
nize the impossibility of securing such action and seek to find some 
method other than universal obligation. The Scandinavian states 
were definitely unwilling to accept obligations which might go 
furtner than those already contained in the Covenant. The Argen- 
tine government thinks that military sanctions should not be 
binding upon members not implicated in the dispute. The Swiss 
government considers the objections to Article 16 well justified, 
` andin any case relies upon the country’s long established neutrality 
to escape any such obligations. The Rt. Hon. W. L. Mackenzie 
King, in a speech to the Assembly which balanced Canada precari- 
ous_y on the fence, reaffirmed adherence to collective security and 
pointed out that Canada had always opposed automatic commit- 
ment to military action, but denied that Canada would never par- 
ticipate in common action against an aggressor; such action must 
in each case be subject to approval by Parliament. 

To meet this situation, states which had long believed in the 
necessity of military action against an offender sought to find ways 
and means of securing this action. One method, which would pre- 
sumably satisfy Canada,” is to permit, rather than require, mem- 
bers to take military action if they so desire. In order to strengthen 
this possibility, members might be authorized by the League to 
mske use of military force in cases where their interests coincided 

izh those of the community. The action thus taken might be 
somewhat haphazard, and would not constitute a firm foundation 
for international government. But it would be better than aban- 
doning entirely the idea of coercive force against a law-breaker. 

Another method, which received the most support, was the idea 
of regional organization mentioned above. If far distant or uninter- 
ested members were unwilling to render military assistance, per- 


Perhaps also the United States, in view of the Pope Resolution. See footnote 
17 infra. : 
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haps those with regional or other interests would feel impelled to 
do so. France, always a supporter of strong sanctions, would re- 
strict “to the Powers which are nearest, geographically or politi- 
cally, to the Power that is attacked” the risk involved by military 
assistance. She explained further, in her reply, that a regional un- 
derstanding is “any group whose union is based upon geographical 
situation or upon a community of interests.” Many other replies 
favored such a solution. Uruguay refers to “the countries situated 
in the zone affected, or those most directly interested in the conse- 
quences of the crisis.” Colombia speaks of regional or continental 
associations which would deal “with problems of an exclusively 
regional or continental nature.” M. Krofta, speaking for the Little 
Entente on September 29, hoped that the League would encourage 
the application of the military obligations under Article 16 by 
“collaboration between states whose vital interests may be threat- 
ened by a violation of the undertakings entered into under the 
Covenant.” The Soviet Union works toward the same end through 
a divergent road: “mutual assistance agreements between states 
concerned in the maintenance of security in specific areas;” mili- 
tary sanctions, under its plan, would be obligatory upon the 
parties to such agreements, and could also be undertaken by such 
other states as wish to follow the recommendation of the Council. 
All who tend in this direction emphasize that such arrangements 
shall be “in the spirit of the League, and under its aegis;” or, as 
Latvia put it, that they should be complementary, not substitutive. 
All are on guard against the unauthorized misuse of military force, 
and against a division of the world into the old selfish military 
alliances. It is recognized, too, to some extent, that this division 
of obligations cannot refer to economic sanctions, which must be 
universal if they are to be effective. Thus, New Zealand does not 
approve of regional pacts, but would be “prepared to support a 
collective system in which all members of the League, while accept- 
ing the immediate and universal application of the economic sanc- ` 
tions contemplated by Article 16, nevertheless, if they desired to 
do so, should restrict to defined areas their undertaking to use 
force.” The reply of the Iraqi government also proposed “that, 
while obligations to enforce economic and financial measures should 
remain world-wide, obligations to take military measures should be 
regional in scope and agreed upon in advance among states whose 
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geographical position gives each an immediate and overwhelming 
interest in the fate of any of the others.” 

To many states, however, it is more important to prevent than 
to repress war; and their statements deal more particularly with 
Article 11, Article 19, and others. The Scandinavian states, sup- 
ported by England, France, and others, would resume the study of 
disarmament since (in the view of some of these) coercion by the 
League is rendered more difficult if powerful national military or- 
ganizations exist for resistance. Secretary Eden, in his speech of 
September 25, sought to find “some method of enabling the League 
to intervene more effectively in the early stages of a crisis.” Article 
11 would offer opportunity for useful action, except for the rule of 
unanimity. He thought it all-important that members of the Coun- 
cil should state their opinions at an early stage: 

If at the outset, or at an early stage of the dispute, the parties are 
left in no doubt of the will of the Council and of the determination of 
member states to enforce it, this must act as a powerful deterrent to any 
party contemplating aggression in violation of the Covenant. And the 
earlier such party is brought to realise the situation, the easier it will be 


for him to modify his attitude and to conform to what the Council 
may recommend. i 


Many other states toqk the opportunity to underline the impor- 
tance of Article 11, which is now recognized as one of the most use- 
ful articles of the Covenant. The chief difficulty in using this article 
is that unanimity is required. Many states, therefore, such as Great 
Britain, proposed that the votes of the disputants be not counted. 
M. Delbos, speaking for France, on September 26, expressed a 
willingness to accept such a proposal as ‘‘an exceptional departure 
from the rule of unanimity.” Some states, as Latvia and Norway, 
would leave the decision to a majority vote; others, as China, ask 
merely for a relaxation of the rule. Several states suggested that a 
system be elaborated, for the guidance of the Council, for putting 
into effect Article 11. In this connection, it was suggested that such 


4 In a speech before the Assembly on July 3, 1936, he had said: “The French 
government, however, does not attack the unanimity rule in general; it does not 
forget that the League of Nations respects the sovereignty of states. Moreover, the 
consent of those concerned is essential when there is a proposal to take measures 
which have to be applied upon their own territory, or which, in any case, call for 
their collaboration.” The Uruguayan and Peruvian governments also upheld the 
rule of unanimity, though the latter was willing to drop it in the use of Articles 15 
and 19. 
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endeavors be correlated with the Convention (of September 26, 
1931) to Improve the Means of Preventing War. 

In all this discussion, there is no proposal which might be con- 
nected with the principle (though not with the motive or purpose) 
of the neutrality legislation recently passed in the United States; 
that is, of taking action against both parties to the dispute. The 
principle upon which the League operates is that the law-breaker 
must be determined before coercive action can be undertaken 
against either. It has, however, always seemed natural to the writer 
to draw an analogy from domestic government; and here the first 
measure taken in case of a conflict between individuals is to pre- 
vent or stop the use of physical violence by either party of the dis- 
pute. Decision as to which is the aggressor, or upon the merits of the 
dispute, follows later. Under its present constitutional system, the 
League of Nations finds it difficult to intervene against a use of 
force until it has first decided which party is in the wrong. It is at 
least worthy of consideration whether new principles and machin- 
ery should not be added which would enable the League to halt . 
any use of violence between states—any war, not merely aggressive 
war—without waiting to decide the dispute upon its merits, which 
is necessarily a slow job. It is conceivable that the United States 
might be willing to adopt, or that its present legislation might lead 
to, auxiliary if not coéperative measures to prevent the use of force 
by both parties, even though she should be unwilling to participate 
in later measures, if they were necessary, against an aggressor. 

In spite of the wide discussion of peaceful change and the neces- 


4 In a recent discussion at Chatham House, Lord Howard of Penrith said: 
“There is thus only one way in deciding how the League should act if action is to 
be taken to stop war, and this is to declare beforehand that, as soon as hostilities 
break out between two sovereign nations, no matter where, why, or when, that 
international body which shall be chosen for the purpose by the nations of the 
world, acting collectively, will notify the belligerents that unless they submit to sign 
an armistice within a given time and submit their dispute to some peaceful settle- 
ment, certain well-understood economic, financial, and other non-military sanctions 
will be applied to them, and continue to be so applied until they are willing to agree 
to cease fighting. If one declares himself to be so willing, sanctions will be raised as 
against him.” The Future of the League of Nations, Royal Institute of International 
Affairs (Oxford University Press, New York, 1936), pp. 91-92. And Professor Jessup, 
at the International Studies Conference, remarked: “If a policeman came on the 
scene, and found them both struggling, he would take them both off to the station 
house until a magistrate had decided which was the skarer ” M. Bourgin, 
Collective Security (Oxford Press, 1936), p. 435. 
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sity of making provision for it, few constructive proposals appeared 
concerning Article 19. A number of states, especially Hungary, 
regard the problem as of great importance, and are anxious to 
have something done. Peru and Norway suggest that the rule of 
unanimity be not applied to that article. Mr. Eden, while recog- 
nizing the situation as a principal failing of the League, asserted 
that “it would plainly be impracticable to seek to give the As- 
sembly power to impose changes against the wishes of the parties 
concerned.” The delegate of the Soviet Union, in his speech of 
September 28, averred that reconsideration of a treaty is possible 
only with the consent of the interested parties, as in the case of 
the Straits Convention. The problem was attacked from a different 
angle by various proposals to improve international trade and co- 
operation. Denmark asks for a committee of experts to study the 
problem of raw materials; Iraq is interested in the question of 
surplus population and colonial possessions; Denmark and Nor- 
way wish to study monetary questions; others seek closer under- 
standing through use of the radio, etc. 

Other proposals must, for lack of space, be summarized briefly. 
There was little opposition to the idea of separating the Covenant 
from the Peace Treaties; the Austrian delegate, on September 29, 
proposed “to make of it a charter signed freely and on a footing of 
perfect equality by all the members of the League.” Some states 
asked that the Covenant be codrdinated with the Pact of Paris 
and with the Argentine Anti-War Pact; Peru asked also that the 
Hoover-Stimson doctrine be added to Article 10. It may be noted, 
in this connection, that very little attention is paid to the article 
which President Wilson regarded as the backbone of the Covenant. 
The Argentine government, in its reply, asked that the sanctions 
of Article 16 be put behind Article 10; and Lithuania raised the 
question of unanimity in connection therewith. Perhaps the gen- 
eral acceptance of the principle of collective security may be taken 
to imply that no debate was necessary as to this article. 

Nor were there many suggestions as to the organization of the 
League; such as there were can hardly be regarded as constructive. 
The Argentine reply demanded that the Council be democratized; 
that of Colombia asked that permanent seats upon the Council 
be abolished and seats distributed on a regional or continental 
basis. Peru wished to introduce even into the Secretariat “the prin- 
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_ ciple of the proportional representation of continental groups.” 
Finally, mention may be made of some proposals for improving 
the machinery for the pacific settlement of disputes, such as asking 
for advisory opinions from the Court by a majority vote, or per- 
mitting action to be taken under Article 15 by a two-thirds major- 
ity. 

The Committee which had been agreed upon at the September 
Assembly held a meeting in December; and the great difficulties 
of the problem were reflected in the unwillingness of delegates to 
talk. It was agreed to divide the proposals into two groups, of more 
or less urgent matters. Universality was placed in the former group, 
since more proposals had been made concerning it than anything 
else; and under that heading were included not only the.participa- 
tion of all states, but also coöperation with non-members, coördi- 
nation with the Kellogg Pact and with the Argentine Pact, and the 
question of regional organization. The matter of separating the 
Covenant from the Treaty of Versailles and the question of improv- 
ing coöperation in economic and financial matters were also in- 
cluded in the more urgent group." 

The attention of members of the League obviously has been 
directed toward the machinery of that institution for preserving 
peace. No question is raised concerning it as machinery for inter- 
national coöperation; in this field, there is no doubt of its value to 
all states. Even in the field of control of war, there is little discon- 
tent with the existing machinery; it is recognized that the difficulty 
lies rather in the failure of members to fulfill their duties. Explana- 
tions for the unwillingness of states to act in accordance with their 
obligations are sought in the absence of certain powerful states and 
the uncertainty as to their action; in the lack of machinery for 
peaceful change; in the unequal burden of sanctions upon the states 
applying them; in the lack of a central authority for determining 
the covenant-breaker; and elsewhere. . 

The dilemma of the League is a baffling one. The absence of the 
United States alone renders it ineffective in many important mat- 
ters; with Germany and Japan out, and Italy as little helpful as if 
she were out, there is not only the question of effectiveness but the 
possibility of schism in the community of nations. In such a divi- 
sion, it is a little difficult to conceive of the United States taking a 


w New York Times, December 16, 1936. 
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stand against democratic governments, yet the logic of her refusal 
to join the League is the same as that of the dictatorial states. If 
there were a showdown, the absence of the United States would, 
at the least, make the balance of power more favorable to the dic- 
tetorial states. 

It seems manifest, then, that the first task of the League must 
bə to induce the Great Powers to join the League—particularly 
the United States; or, at any rate, enough of them so that there 
can no longer be a danger of schism. It is inconceivable, at present, 
that Germany or Japan would return to a League of Nations in 
which the sanctions of Article 16 were effective. Though Italy 
remains in the League, Mussolini has said that disarmament, col- 
lective security, and indivisible peace (i.e., universal solidarity 
against a disturber of the peace) must be abandoned." And as for 
the United States, the farthest step yet taken toward entry into 
she League is the Pope Resolution, still lying in a pigeonhole, which 
would accept membership on the understanding (among others) 
“that the decision of the United States in case the peace of nations 
is threatened shall rest with the government of the United States, 
acting according to the Constitution.’’!” Here, then, are four Great 
Powers unwilling to accept any obligation of joint action against a 
Covenant-breaking state; and there are members within the 
League who are almost as unwilling. 

It is difficult to avoid the conclusion, for the time being, that 
the League must consent to a diminution of the authority which 
it now possesses. Such a weakening of authority could be accom- 
plished in several stages. Through limitation of the application of 
sanctions to certain regions or fields of interest, it might be possible 
to induce states to participate in sanctions through self-interest, 
granted that they do not yet see that it is distinctly to their self- 
interest to act against war wherever it occurs. To the writer, the 
difficulties of a practical nature in the way of such regional organi- 
zation seem insuperable. 

To go further, members might bs relieved of any obligation to 
participate in the use of sanctions. This, however, should be dis- 
tinguished from the still further step of removing from the Cove- 
nant all authority for common coercive action against an offender— 


10 New York Times, November 14, 1936. 
17 Senate Joint Resolution 119, 74th Cong., 1st sess., May 7, 1935. 
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a step which should not be taken. It need not be taken, since states 
could combine for that purpose, and doubtless would combine for 
less worthy purposes, Covenant or no Covenant. At its weakest, 
the Covenant should furnish machinery for international codpera- 
tion, with the right, if not the duty, to take voluntary common 
action against an offender. It could be hoped, then, that states 
would occasionally, because of a realized need, engage in such vol- 
untary action, and that they would thus learn the value and the 
need of further authority, as did the United States under the 
Articles of Confederation. And finally, if such concessions are to 
be made, this might better be done through agreement not to make 
use of the present provisions of the Covenant than through elimi- 
nating them by formal amendment. 

But, whatever changes are made, the League should not follow 
the example hitherto set of humble submission to dissentienta. In- 
stead of concessions, it should set conditions. It should study how 
to make membership advantageous and non-membership disad- 
vantageous. The non-member state which seeks to share in its 
advantages without accepting a share in its responsibilities should 
be excluded from such participation, where this can be done with- 
out loss to the community. There are many fields of economic and 
political activity in which non-members could be excluded from the 
benefits accruing to members. The failure of the League, it is sub- 
mitted, is due—so far as there has been failure—to its neglect to 
“sell” itself as a body in which membership brings material advan- 
tages and non-membership brings material disadvantages. 


wa ae 
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Campaign Funds in the Presidential Election of 1936.1 A study of the 
financing of the 1936 campaign is particularly interesting since it may 
show what, if any, effect the “New Deal” program has had upon politi- 
ca. alignments. Eventually, any radical shift in the support of a political 
party must be reflected in the sources from which it draws its campaign 
funds. 

In 1928, both major parties depended largely upon bankers and manu- 
facturers for their contributions, although the Republicans received a 
larger proportion of their fund from manufacturers than did their rivals.? 
In 1932, although the proportion of the Democratic fund coming from 
manufacturers dropped appreciably,? Roosevelt’s promises of a New Deal 
had no apparent effect upon the support of the bankers, who contributed 
as heavily as in 1928. 

What, if any, was the effect of the New Deal in action? If it has alien- 
ated the captains of finance and industry, the fact should appear in the 
make-up of the campaign fund. If the cleavage between the major parties . 
is being drawn more definitely on economic lines—between the “haves” 
and the “have nots,” if you like—there should be some evidence of it in 
the financial support of the parties. The effect of the New Deal upon the 
financial allegiance of various economic groups is the question which 
has been kept uppermost throughout this study. 

The financing of the 1936 campaign, like that of many which preceded 
it, was the subject of an investigation by a senatorial committee. Author- 
ized in April, 1936, and headed by Senator Lonergan of Connecticut, the 
committee reported in March, 1937.4 Unlike most of its predecessors, it 
held no public hearings, confining its activity to investigation of com- 
plaints registered with it, and assembling as complete information as pos- 
sible about the various groups which were financially active. The commit- 
te2 quite obviously wished to avoid injecting itself into controversial 
issues where that could be avoided,’ and its report makes few specific 


1 This study was made possible by a grant~in-aid from the Social Science Re- 
search Council and a sabbatical leave from Wellesley College, both of which the 
writer is glad to have this opportunity to acknowledge. 

2 See the writer's Money in Elections, pp. 161-164. 

è From 16 to 10 per cent. See “Campaign Funds in a Depression Year,” in this 
Raview, Vol. 27 (Oct., 1933), pp. 776-778. 

4 United States, Congress, Senate, Special Committee to Investigate Campaign 
Expenditures of Presidential, Vice-Presidential, and Senatorial Candidates in 1936, 
Investigation of Campaign Expenditures in 1936, Report, March 4, 1937 (75th Cong., 
lst sess., Ben. Rep. 151). Hereafter this will be cited as Lonergan Report. 

5 Note, for example, its disposition of the charges that W.P.A. workers were 
coerced in Pennsylvania (Report, pp. 14-15), and that advertising in the Book of the 
Democratic Convention was in violation of the Corrupt Practices Act (Report, pp. 
18-19). 
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recommendations. So far as any immediate legislative program is con- 
cerned, therefore, the usefulness of the investigation would seem to have 
been more limited than that of many of the earlier inquiries. However, 
the’ very existence of the committee probably prevented questionable 
practices in numerous instances, and the report assembles extremely 
valuable information that otherwise would not have been made a matter 
of permanent record. Especially important are the data concerning the 
contributions of organized labor to the campaign and the scattering of 
the contributions of certain individuals and families among many organi- 
zations. 

Although the Lonergan Report has been extremely useful in connection 
with this study, in the main it is based upon the official records filed in the 
office of the clerk of the House, and a word about this material may not 
be amiss. The reports filed by the Democratic National Committee not 
only comply with the Corrupt Practices Act but are complete, legible, and 
in such form as to leave nothing to be desired by the investigator. The 
same cannot be said for Republican reports, however. All contributions, 
whatever the size of the gifts, are listed, and the reports are on very heavy 
paper, making them so bulky that they are difficult to use. Many pages 
are imperfect carbon copies, with numerous erasures, making it difficult, 
and sometimes impossible, to read the initials of the contributor and the 
amount of his contribution. The state of these reports is such that only 
approximate accuracy can be claimed for the data obtained from them. 
Finally it should be noted that in one respect recent reports did not 
fully comply with the Corrupt Practices Act. The report filed January, 
1937, summarizing the financial status as of December 31, 1936, included 
no statement of loans or unpaid bills. In February, however, a supple- 
mentary report was filed which included this information. The report 
filed March 1, 1937, included a complete list of “bills payable,” but no 
statement of loans outstanding. These are serious irregularities. 

After struggling to compile comparable data from the reports of the 
two national committees, this writer can echo most heartily the statement 
of the Lonergan Committee that ‘‘there is no accounting practice in the 
United States today which presents so many complexities arising from 
lack of uniformity and completeness as that of political organizations,” 
and can endorse its recommendation that a uniform system of accounting 
be prescribed by law.’ 

It will be remembered that both parties ended the campaign of 1932 
in debt.” During 1933, the Democratic deficit was reduced from $800,000 
to slightly over $500,000. Some $200,000 of the remaining obligations 
were loans contracted during the 1928 campaign or between 1928 and 


© Report, p. 136. 
7 See “Campaign Funds in a Depression Year,” op. cit. 
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1932. Over $80,000 was still owed John J. Raskob, who had so largely 
financed the party in the dark days following the Smith defeat. The bal- 
ance of the deficit was represented by unpaid bills, most of them for 
broadcasting during the 1932 campaign. This indebtedness was reduced 
but slightly in 1934 and 1935, and on January 1, 1936, the party faced 
the campaign with a debt of $400,000. By March of that year, the Com- 
ittee had achieved the difficult feat of paying all its debts, and on June 
first the treasury showed a balance of $125,000. The party almost im- 
mediately went back into the “red,” but for at least a brief period it was 
solvent—a happy state of affairs which had not existed since 1928. The 
books were balanced largely by receipts from two sources: $200,000 which 
citizens of Philadelphia raised to bring the 1936 convention to that city 
and $275,000 from Jackson Day dinners held in January. It should be 
noted that the large bills for radio time which had been outstanding at 
the end of the 1932 campaign were eventually paid in full. 

There is a certain element of irony in the fact that in 1936 Mr. Raskob, 
whose financial support had made possible the rehabilitation of the party 
and laid the foundation for Roosevelt’s victory in 1932, found himself in 
the position of having played financial godfather to one whose legislative 
program he now thoroughly disapproved. 

From the financial reports, it is evident that a vigorous organization 
was maintained by the Democratic National Committee between cam- 
paigns. Operating expenses in 1934 totaled over $300,000; and in 1935 
over $385,000 was spent. Apparently Mr. Farley operates upon the theory 
that the party should function continuously and that between-campaign 
activity is an important factor in winning elections. This may be one of 
the secrets of his success. , 

At the close of the 1932 campaign, the Republican deficit was $200,000. 
During 1933 and 1934, all obligations were paid and by January 1, 1936, 
the treasury showed a comfortable surplus of $260,000. These funds were 
raised, for the most part, in large contributions, only 2.3 per cent of the 
$883,519 contributed coming from those who gave in sums less than 
$100. Among the more generous contributors were the members of the 
Pew family of Pennsylvania, associated with the Sun Oil Company, 
£118,500; the Mellons of Pittsburgh, $45,000; the Rockefellers, $25,000; 
the Balls of Muncie, Indiana, $21,000; C. B. Goodspeed, Chicago, 
15,000; the du Ponts of Delaware, $14,000; Silas H. Strawn, Chicago, 
£10,000; and the Weirs of Pittsburgh, $10,000. These eight families con- 
tributed 29 per cent of all that the Republican National Committee 
received during this period. 

Although the Republicans faced the task of party rehabilitation after 
the defeat of 1932, and apparently did not lack funds, their organization 


s This is exclusive of loans repaid or contributions to other organizations. 
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was practically dormant between the campaigns. Their operating ex- 
penses in 1933 were only $60,500, and in both 1934 and 1935 they spent 
substantially less than the Democrats.” One lesson which they might 
draw from the 1936 débåcle is that more might profitably be spent be- 
tween campaigns and less during the campaigns themselves. 


Tas I 
EXPENDITURES OF NATIONAL COMMITTEES, JANUARY 1 TO DECEMBER 31, 1936 











Republicans 

Expended during campaign $4,956 , 348" $7,980,710 

Bills unpaid... 0.2... ccc eee cece ee 238 , 898 912,262 

Total- ede Say dela hoes nec Ge tie Sole $5,194,741 $8,892,972 
Contributed to state committees and other or- 

ganizations? $ 663,257 $2,058,630 

Expended by National Committee 4,531,484 6 , 884,342 

i a ree Mea A aN $5,194,741 | $8,892,972 





a Loans repaid totaling $74,500 are not included. The figure represents a8 ac- 
curately as possible the running expenses of the campaign. 

b Funds returned to the states under agreements with state committees, as well 
as advances, are included in this item. It includes, also, funds contributed to 
congressional and senatorial campaign committees, and Democratic advances to 
the Roosevelt Agricultural Committee, the Good Neighbor League, and the 
Committee of One. 


The expenditures of the two national committees, summarized in 
Table I, show that a record was established for presidential campaigns, 
the $14,000,000 total exceeding by $2,500,000 the expenditure in the 
expensive campaign of 1928, and being more than two and a half times 
that of 1932. The figures show, also, that the expenditures of the defeated 
Republicans exceeded those of the successful party by more than $3,500,- 
000, another instance in which the victory did not go to the party spend- 
ing the most money. It was probably true, as the Republicans were quick 
to point out, that many expenditures of the national government, par- 
ticularly those for relief and W.P.A. projects, aided the Democratic candi- 
date directly or indirectly and that too much emphasis should not be 
laid upon the disparity between the expenditures of the two national com- 
mittees. However, the experience of the Democrats in 1928, coupled with 
that of the Republicans in 1936, would seem to indicate that elections 


° The figures are as follows: 1984, Democrats, $308,756, Republicans, $216,676; 
1935, Democrats, $385,974, Republicans, $159,977. 
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cennot be won by money alone. Democratic expenditures in 1936 were 
slightly less than in 1928, but more than in any previous campaign, and 
more than twice the expenditures of 1932. Relatively as well absolutely, 
the total expenditures exceeded those of previous campaigns, the cost 
pər vote being $.32.1° The cost per vote received by the Democrats was 
only $.19—as low as in any previous campaign; but the Republican 
National Committee spent $.52 for every vote that the party polled— 
more than in any previous campaign." 

As usual, one of the largest single items in the budgets was for radio 
time, the Dermoorats spending $582,327 for this purpose, and the Repub- 
Leans $757,737. This represented 12.9 per cent of the Democratic total, 
end 11.1 per cent of all that the Republicans spent. Absolutely, these 
figures represent a greater expenditure for this purpose than in any pre- 
vious campaign; relatively, however, both parties spent less than in 
1932.2 The Republicans ended the campaign with a large part of their 
radio bills unpaid, only $400,000 of the total. being paid during the cam- 
paign. Another interesting item which it was possible to identify in the 
zeports was the expenditure for postage. Postmaster-General Farley re- 
zeived $206,000 from Chairman Farley of the Democratic National Com- 
mittee for this purpose and $264,000 from the Republicans. These sums 
represent 4.6 per cent and 3.9 per cent, respectively, of all that the na- 
tional committees spent. 

In the 1936 campaign, both major parties received important aid from 
auxiliary organizations or from groups which functioned entirely inde- 
pendently. The most important of these are listed in Table II. Their com- 
bined expenditures exceeded $1,400,000, but more than $300,000 of this 
came from the Democratic National Committee and has already been 
accounted for. Nevertheless, the $1,000,000 remaining is sufficiently 
large to suggest that these organizations should be carefully regulated. 

One other group, organized on a partisan basis and actively supporting 
President Roosevelt’s reélection, spent a substantial amount during the 


19 The cost per vote in 1932 was $.18, and $.19 to $.20 in other recent campaigns. 
In 1936, the vote of Democrats and Republicans was 44,156,256, the combined ex- 
penditures $14,087,713. 

11 These figures are based upon the total expenditures of the National Committee. 
For figures for previous campaigns, see the writers Money in Elections, pp. 75-76. 

4 In 1932, the Democrats spent $343,415, or more than 17 per cent of: their 
fund, for this purpose; the Republicans spent $551,972, or more than 20 per cent. 

1 The figure for the total expenditure for broadcasting was furnished by C. B. 
Goodspeed, treasurer of the Committee. In the Committee’s report of unpaid bills, 
the names of the firms to which the amounts were owed are given, but not the pur- 
poses for which the bills were contracted. It is not always possible to identify broad- 
casting expenditures by the names of the concerns, as much of the radio time in 
1936 was bought from advertising agencies which handle other kinds of publicity 
as well, 
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campaign. The reports of the American Labor party show expenditures 
of $218,118, none of which was advanced by the Democratic National 
Committee. 


Taste II 
EXPENDITURES OF IMPORTANT NON-PARTY ORGANIZATIONS IN 19361 








Received from 
Favoring Democrats Expenditures National 
Committes 
Committee of One........ 0c. cece ec eee $ 65,213 32,486 
Good Neighbor League..............0.-00: 168 ,677 84,750 
Labors Non-Partisan League............... 169,011 — 
Progressive National Committee............. 54,460 — 
Roosevelt Agricultural Committee........... 272,609 244 ,087 
Progressive Republican Committee for Frank. 
lin D. Roosevelt... 2... cece cece eee eee eee 7,233 5,000 
Young Democratic Clubs of America........ 22,973 10,750 
Totaled eek Se dee ead Geek de $760 , 176 $327 ,073 
Favoring Republicans 
Independent Coalition of American Women...| $107,783 f — 
Liberty League (National headquarters)...... 518,123 — 


Women’s National Republican Club......... 27 ,973 — 





Total aeree piian wre Secale ENES $653 ,879 — 


The receipts of the national committees of the major parties are sum- 
marized in Table III. Democratic receipts present certain difficulties be- 
cause of the unusual and ingenious devices used. Regular “cash contribu- 
tions” represented less than half of the total receipts. More than three- 
quarters of a million dollars was turned over to the Committee from the 
Roosevelt Nominators division, organized to induce a large number of 
individuals to become ‘“nominators’”’ by subscribing $1.00 each to the 
campaign fund. This unit collected $1,015,988, with an operating cost 
of only $206,798, which speaks eloquently of its effectiveness. The 
$809,190 balance was transferred to the National Committee. The Nomi- 
nators division filed separate reports of its receipts and disbursements, 
but $600,000 of the receipts were reported as collections from local groups, 


1 These figures were compiled from the reports filed by these organisations in 
the office of the clerk of the House, and cover the calendar year 1936. They do not 
agree in all cases with those appearing in the Lonergan Report, p. 26, because the 
committee used the period June to December, 1936. 
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more than 5,000 of which functioned throughout the country. These 
represented a large number of individual contributions, most of them in 
sums of less than $100,-but it is impossible to state exactly how many." 
The reports show one contribution to this division of $55,000 from H. L. 
Dougherty, of the Cities Service Company, New York; and six contribu- 
tions of $5,000 or over, including gifts from A. J. Drexel Biddle, Jr., and 
Jcseph E. Davies, members of the diplomatic corps; R. 8. Maestri, 
mayor of New Orleans; and Cornelius V. Whitney, of New York City. 
E.ghty-two per cent of all that was given was in small individual contribu- 
tions collected by local groups, and gifts from labor organizations. It is 
evident, therefore, that a very large number of persons participated in 
reising this fund. - 


Tas IIT 
RECEIPTS OF THE NATIONAL COMMITTERS, JANUARY | TO DECEMBER 31, 1936" 
















Cash contributions...... 
Sale of stock contributed. 
Cancellation of loans..... 
Advertising in the Book... 
Sale of the Book......... 
Sale of boxes at convention 
Jackson Day dinners..... 
Roosevelt Nominator di 
vision... 2... cee ee eee 809,190 


$2,407 , 285 
5,237 

23 ,000 
885 , 525 
481 , 488 

36 , 400 
315,104 


Cash contributions. ..... $7,698,770 


















vention.............. 200 , 000 
857,500 | Loans............000-- 45,000 
95,430 






brp aona saaa $5,208,159 vasecveeecsess| $7,761,039 





A much-discussed source of revenue was the Book of the Democratic 
Convention of 1986, a volume containing pictures of Democratic leaders, 
statements of the activities of various departments of the national gov- 
ernment by their heads, and a variety of miscellaneous information. Three 


1 This information was furnished by Mr. J. Stephen Flynn, who was immedi- 
ately in charge of this part of the campaign. . 

18 According to Mr. Flynn: “No compilation of the number of individual sub- 
scribers was ever made, and frankly it would be an impossible task to attempt to 
dig the information out of the files.” (Letter dated March 15, 1937.) 

17 All collections by the national committees, whether for themselves or as agents 
of other independent agencies, are included in this table. Republican receipts include 
collections made by the Finance Committee of Pennsylvania, Nassau County 
United Republican Finance Committee, and other similar groups, which were turned 
over to the National Committees in lump sums. 
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editions of this were published: a paper-bound edition before the conven- 
tion which sold for $2.50; a $5.00 edition published after the convention 
and containing the President’s acceptance speech; and a de luze edition 
bound in leather and autographed by the President, which is still being 
sold at $100 a copy.!* The volume contained a large number of paid ad- - 
vertisements, many of which were from corporations. It was this adver- 
tising that occasioned the complaint which the Republican National Com- 
mittee filed with the Longeran Committee. It was charged that the nu- 
merous paid advertisements were really disguised contributions to the 
Democratic National Committee and that those from corporations were 
in violation of that provision of the Corrupt Practices Act which pro- . 
hibits contributions from corporate organizations to political parties. 
The Democrats maintained that this was strictly a business venture, and 
that the rates charged were the usual commercial rates for advertising 
in publications of general circulation.1® The Democratic position is prob- 
ably defensible so far as the advertising is concerned. Certainly not all 
of the concerns which bought. space did so because of sympathy with the 
Democratic party. For example, Armour and Company, Briggs Manu- 
facturing Company, Firestone Tire and Rubber Company, and 8. H. 
Kress and Company advertised in the Book, although members of these 
firms were heavy contributors to the Republican National Committee. 

More questionable than the sale of the advertising to corporations was 
the sale of the Book itself to them. More than half of the $480,000 re- 
ceived from this source was from corporate organizations, many of which 
did not buy advertising space. Such well-known and varied concerns as 
Phillip Morris, the Italian Line, Remington-Rand, Elizabeth Arden, 
Dun and Bradstreet, Thomas Cook & Sons, F. W. Woolworth, and 
William Wrigley, Jr., were numbered among them. The most generous 
purchaser, however, was an individual. Margaret Biddle of Overbrook, 
Pennsylvania, purchased $20,000 worth of copies. 

Whatever the primary object of the Book, it is clear that it netted the 
National Committee a tidy sum. Over $860,000 was received from adver- 
tising and sales. From the reports, it is impossible to determine with ab- 
solute accuracy the cost of the venture, but during the year 1936 the Com- 
mittee spent $483,000 for commissions on advertising and sales, printing, 
and other expenses incident to the publication.2° Making a generous allow- 
ance for error and for bills outstanding, it seems fair to conclude that it 
netted the Committee at least $250,000. 


18 The writer is indebted to Mrs. Mary C. Salisbury, the very able comptroller 
of the Democratic National Committee, for this information. 

19 Lonergan Report, pp. 18-19. 

20 Both advertising .and sales were on a percentage basis. Over $180,000 was 
spent in commissions on sales alone. : 
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During the 1936 campaign, the subscription dinner was found a rela- 
tively painless way of raising funds and a very lucrative one. Following the 
Jackson Day dinners, $315,000 was turned over to the national treasury. 
Ths cost of these dinners ranged from $100 a plate in the case of the most 
expensive one (in Washington) to $5.00 a plate in sections where incomes 
and standards of living are more modest. The New York dinner may be 
used as an illustration of how effective a money-making device this may 
be. The total received from participants was $41,000 and the total cost 
. less than $7,500, leaving $33,500 for the campaign fund. Exactly how 

many persons contributed in this way is uncertain, but it is estimated that 
- some 350,000 participated. 

The largest loans made to the Democratic National Gorunities during 
1936 were by the Chase National Bank and the Manufacturers Trust 
($200,000 each), the United Mine Workers of America ($50,000), and 
Walter A. Jones, Pittsburgh oil man ($50,000). The United Mine Workers 
and Mr. Jones also made large outright contributions to the campaign. 

Republican methods of raising funds were more conventional but very 
effactive. Early in the campaign, the National Committee launched a 
scheme to popularize the giving of small amounts by the rank and file. 
In return for a $1.00 contribution, a certificate was issued, bearing the 
pietures of Washington and Lincoln and stating that the person was “a 
contributor to and a participant in the work of bringing about a return to 
tha fundamental principles of our government.” The large number of 
contributors to the fund indicates that the plan must have been fairly 
effective, Except for a loan of $45,000 from E. T. Weir, Pittsburgh steel 
manufacturer, the remainder of the Republican fund was made up of 
rezular cash contributions. 

The funds which rolled into the Republican campaign chest estab- 
lished a new record for that party, exceeding by more than a million 
dollars the $6,610,000 raised in 1928. In the case of the Democrats, the 
tctal collected in regular contributions and by the Nominators division 
was less than the $3,900,000 collected in 1928, but exceeded the contribu- 
tions in any other campaign. 

We have already seen that both parties made strenuous efforts to in- 
crease the number of small contributors, and there seems little doubt 
that more people helped finance this campaign than have ever before 
given to the national committees. It is difficult, however, to state exact 
figures. The Democrats place the total number of regular contributions 
a> 55,000. Allowance for “repeaters,’’ who gave at several different dates 
during the campaign, gives the figure 54,818. This, however, is but a small 
part of the story, since it does not include those contributing through the 


21 This information was obtained from Mr. Hodgkins, immediately in charge of 
arranging these dinners, through Mrs. Salisbury: 
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Nominators division and Jackson Day dinners, as well as the numerous 
individuals whose dues helped make up the sums given by organized 
labor. If 350,000 actually participated in the Jackson Day dinners, as 
the Committee claims, the total would certainly exceed 600,000; in any 
case, it must have been in excess of 300,000.% This is far more than the 
90,500 who contributed to the Smith fund in 1928, and even exceeds the 
170,000 contributors claimed by the Democratic National Committee in 
1916. 

Early in the Republican campaign, Henry P. Fletcher, then chairman 
of the National Committee, announced that his party aimed to raise 
$1,000,000 from 1,000,000 Americans.” Much more than the $1,000,000 
was raised, but the ambitious goal of 1,000,000 contributors was not 
reached. At the close of the campaign, the Committee claimed 331,037 
contributions.* A count of the names filed in the reports of the Committee 
revealed only 85,000 contributors, but this did not include those who gave 
through the Nassau County United Republican Finance Committee end 
other organizations which filed separate reports.“ The exact figure for 
the number of Republican contributors remains as uncertain as the exact 
figure for the number of Democratic contributors. However, it certainly 
rivaled, if it did not exceed, the previous record of 143,749 in 1928. 

The number of contributors to the campaign may be left veiled in un- 
certainty, for it is relatively unimportant. Much more significant are the 
contributions of different sizes, summarized in Table IV. It is evident that 
the Democrats drew much more heavily from the contributors of less 
than $100 than did the Republicans, even if the gifts from labor organiza- 
tions and the collections of the Nominators division are left out of consid- 
eration. If these are included, the total contributed in amounts less than 
$100 rises from 18.5 per cent to the impressive figure of 34.0 per cent, and 


2 Tf 5,000 communities participated in the Nominator collections and the aver- 
age number of individuals contributing in each community was 20 (which would 
seem a very conservative estimate), the total would be 100,000. Allowing another 
100,000 for Jackson Day dinners, 50,000 for organized labor, and adding the 54,C00 
regular contributors, gives 304,000. 

n Letter from C. A. Goodspeed, treasurer, dated March 22, 1937. 

u The writer’s count checks closely with that of the Lonergan Committee, which 
included the period June 1 to December 31 only. The figures used here are for the 
calendar year 1936. It is possible that the difference between these figures and these 
of the Republican Committee is in part explained by the fact that where the same 
individual bought a number of participation certificates the writer treated it as a 
single contribution, whereas the Committee may have counted each of these sepa- 
rately. 

= This is the figure obtained by counting the number of contributors listed in the 
1928 reports. It checks very closely with the 143,452 which Mr. Goodspeed uses in 
a table published in the Republican leaflet ‘‘On the March,” October 17, 1936. 
He gives the figure 22,287 for 1982, however, while the writer's count was 39,950. 
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Tasim IV 


DISTRIBUTION BY SIZE OF CONTRIBUTIONS TO NATIONAL COMMITTEES, JANUARY 1 TO 
DECEMBER 31, 19836% 
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$ 105,000 

135,000 
1,623,605 
2,080,352 
1,839,498 
1,039,213 









$ 52,500 
50,000 
551,882 
490,672 
454,443 
468,927 


$50,000 and over.. 
25,000 to 49,999.. 
5,000 to 24,999. . 
1,000 to 4,999.. 
100 to 999.. 
Less than $100.. 
Impossible to allo- 
















Labor.......... 129,979 
Other.......... 327,119 896,101 | 11.6 
Total........ 100.0 | 84,770 |$7,698,769 | 100.0 


exceeds that in any other campaign for which we have records.*” On the 
other hand, the Republicans drew 50.7 per cent of their fund from those 
who contributed $100 to $5,000, while those in these middle brackets 
gave only 37.4 per cent of the Democratic fund. Interestingly enough, 
contributions of $5,000 or more were about equally important in the two 
campaign funds (Democratic, 26.0 per cent; Republican, 24.2 per cent). 
In the case of the Democrats, this figure would be much lower if contribu- 
tions to the Nominators had been included. 

It has already been pointed out that in 1936 the Democrats relied to a 
greater extent upon small contributions than ever before. It is true also 
that, although the very large contributor played a very important rôle 


3 This table includes all cash contributions received during the calendar year. 
It should be noted that in the case of the Democrats it does not include contributions 
‘ collected by the Roosevelt Nominators division. In preparing this table, a card index 
wag made of all contributions of $100 or more and the numerous cases where one 
individual gave several contributions at different dates traced. The numbers given, 
therefore, represent contributors and not contributions. Collections made by clubs 
or committees and turned over to the national committees in lump sums are listed 
as ‘Impossible to allocate.” Many such collections were made by the Nassau 
County United Republican Finance Committee and similar organizations in the 
tase of the Republicans. These collections were separately accounted for and appear 
in the reports of the National Committee in lump sums only. 
37 The percentages are as follows: 1912, 28.7; 1916, 27.9; 1920, 22.1; 1924, 18.0; 
1928, 12.5; and 1932, 16.0. 
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in financing that campaign, it was a less important one than in any pre- 
vious campaign for which the records are complete.*® 

Although the Republicans drew a smaller proportion of their campaign 
fund in 1936 from contributors of less than $100 than did the Democrats, 
_ this group played a more important rôle in the financing of the party 
than in most recent-campaigns,?* and dependence upon contributors of 
$5,000 or more dropped appreciably.*® Contributors of $100 to $5,000 ` 
gave more heavily than in 1916, 1928, and 1932, but less heavily than in 
1920 and 1924,3 

A study of the economic background of the larger contributors is par- 
ticularly interesting for reasons already suggested. If the basis of support 
of the two parties is shifting, the fact should appear in these figures. Cer- 
tainly there is food for thought in the data presented in Table V. The 
revolt of the bankers and brokers from the Democratic party is startling. 
Only 3.3 per cent of the contributions of $1,000 or more came from this 
group, compared to 14.7 per cent in the case of the Republicans. This is 
the more significant when we take into consideration that in both 1928 
and 1932 the Democrats drew as heavily as the Republicans from this 
source,*? Bankers contributed more money to the Republican fund in 1936 
than in 1932, although relatively their rôle was less important.* Included 
in the list are representatives of such important New York banking and 
investment houses as J. P. Morgan and Co., the Corn Exchange Bank, 
Irving Trust Co., Bankers Trust, Guaranty Trust, Fifth Avenue Bank, 
National City Bank, Chase National Bank, First National Bank, Kuhn, . 
Loeb and Co., Hallgarten and Co., Hornblower and Weeks, and Dillon, 
Read and Co. Hight members of J. P. Morgan and Co. contributed a 
` total of $31,000; three representatives of the Irving Trust, $23,000; 
three members of Kuhn, Loeb and Co., $20,000; and the contributions of 
nine members of Hornblower and Weeks totaled $14,000. Wall Street 
usually gives heavily to the Republican party, but in 1936 it gave even 
more generously than usual and with fewer dissenting voices than in the 
past. In this campaign, too, it received liberal support from representa- 
tives of banking houses scattered throughout the country, including the 
Harris Trust and Savings, Chicago; the Union Trust Co., Cleveland; 


38 The percentages for contributions of $5,000 or more are as follows: 1912, 
33.3; 1916, 34.4; 1920, 26.2; 1924, 45.2; 1928, 52.7; 1932, 43.7. 

23 The percentages are as follows: 1916, 16.1; 1920, 15.3; 1924, 11.1; 1928, 8.2; 
1932, 9.1. 

3° The percentages are: 1912, 44.8; 1916, 41.4; 1920, 0.1; 1928, 45.8; 1932, 40.1. 

1 The percentages are: 1916, 39.9; 1920, 80.2; 1924, 58.7; 1928, 44.5; 1932, 48.2; 
1936, 50.7. 

2 The percentages are as follows: 1928, Democrats, 25.3 ae Republicans 28.2; 
1932, Democrats, 24.2 and Republicans 20.5. . 

3 In 1932, the contributions of $1,000 or more to the autos National Com- 
mittee totaled $335,605. 
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Crocker National Bank, San Francisco; Boatmen’s National Bank, St. 
Louis; First National Bank, Oklahoma; Toledo Trust Co., Toledo; First 
Netional Bank, Wichita, Kansas; Mellon National Bank, Pittsburgh; 
and Drexel and Company, Philadelphia. The heads of some of these 


Tapia V 


DISTRIBUTION BY HOONOMIO INTEREST OF CONTRIBUTORS OF $1,000 OR MORE TO 
NATIONAL COMMITTEES, 1986% 
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Iron and steel... ccc cece eens $46,141 8. 

Chemicals and explosives.......... 160,618 4. 

Tobat irer eee cece eee nes 2,000 . 

OMCs oe soa eee aint EA Se 654,180 16.7 
Brewers and distillers.............. 6,650 2 
Oil (including refining and oil land de- 

velopment) ........ eee eee eee ee 86 , 650 2.2 
Mining (coal, copper, sinc)..... shies 119,942 3.1 
Railroads, steamship lines, and air- 

WEY ie) a enata TAE E OA A Ra 94,933 2.4 
(Gas and electricity................ 43,600 1.1 
Merchants: wholesale and retail..... 72,350 1.9 
Lumber, cement, building materials, 

and contracting................. 44,600 1.1 
Real estate... . 2. cece ccc eee e eee 59,200 1.5 
Newspapers, broadcasting, and adver- 

tising. nonion neoini anonra 128,925 | 3.3 
Motion picture producers, theatre 

OWDGIBY oy ce eaen aE SA 30,250 2.4 1,000 
Professional people................ 161,507 | 12.7 170,724 4.4 
Officeholders.............2.050006- 160,902 | 12.6 => = 
Organized labor..........-.....08. 129,979 | 10.2 — — 
Other classifications............... 31,000 2.4 200 ,700 5.1 

254,245 20.0 || 1,152,840 29.4 





Unidentified. ............ 0 cece e eee 








te Era a biti Ca ee tinea $1,275,038 | 100.0 183,923,958 





a Less than one-tenth of one per cent. 


4 In identifying the interests of contributors, Who’s Who in America, Poors 
Register of Directors of Corporations, and the directories and telephone books of 
various cities were used. Unfortunately, both the Chicago and New York directories 
were sadly out-of-date. Under “Organized labor” are included all contributions 
from this source. Speaking strictly, these are not “Contributions of $1,000 or more,” 
since each contribution represented the gifts of many individuals. 
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houses have been consistent supporters of the Republican party, but 
many of the names are new. 

-The rôle of the manufacturers in the campaign is equally interesting. 
Although their support is less one-sided, the $1,162,934 contributed by 
them to the Republican party shows clearly that Landon was their 
choice. Manufacturers contributed 29.6 per cent of all contributions of 
$1,000 or more, a larger percentage than in 1932.% The Democrats re- 
ceived much Jess from this source than the Republicans, but slightly 
more than they received in 1932.% 

An examination of the types of manufacturing represented brings out 
further interesting differences. Iron and steel are represented heavily 
among the Republican contributors, members of Jones and Laughlin, 
Republic Steel, Great Lakes, Edgewater, Bethlehem, Allegheny, United 
States, Carnegie-Ilinois, Weirton, the American Rolling Mill Company, 
and Laclede contributing.?” No one of these companies made a conspicu- 
ously large gift; it is the aggregate that is important. Important, too, is 
the geographical distribution. Cleveland, Chicago, and Detroit are as 
heavily represented as Pittsburgh. The American Locomotive Co., 
American Car and Foundry Co., and the International Harvester Co. 
are the only important concerns primarily interested in iron and steel 
manufacturing found among the Democratic contributors. 

Manufacturers of chemicals and explosives are also heavily represented 
among the Republican contributors, but gave little to the Democrats. 
Members of the du Pont family and others associated with this firm are 
most conspicuous, giving some $100,000 to the National Committee.i® 
Both the American Cyanamid Company and the Monsanto Chemical 
Company are represented also. 

In the case of tobacco, the tables are exactly reversed. Cigarette manu- 
facturers made substantial contributions to the Democratic National 
Committee, but their gifts to the Republicans were inconsequential. 
Most of the Democratic contributions came from representatives of the 
R. J. Reynolds Tobacco Co., of Winston-Salem, North Carolina, which 
raises the question whether they were not motivated as much by the 
location of the firm as by the character of the business. 

Other manufacturers represented in the Republican group include 
many concerns making electrical equipment, automobiles, food products, 


a Contributions from manufacturers made up 26.3 per cent of all contributions 
of $1,000 or more in that year. 

# In 1932, they received $180,950 from this group, representing 10.5 per cent 
of all contributions of $1,000 or more. 

37 Members of Weirton Steel contributed only $6,500 during the campaign. It 
should be remembered, however, that the Weirs had contributed $10,000 in 1935 
and that in December, 1936, E. T. Weir lent the National Committee $45,000. 

38 The total du Pont contributions to the campaign were much larger than this. 
See Table VII below. 
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sogp, glass, and paper products. Such familiar articles as Westinghouse 
irons, Packard and Chevrolet cars, Goodrich and Firestone tires, Armour 
and Wilson hams, Fleischmann’s yeast, Quaker oats, Morton’s salt, 
Ivory and Palmolive soap, Heinz pickles, Pepsodent tooth poste, Wrig- 
lev’s chewing gum, Carnation and Borden’s milk, Del Monte peaches, 
Schilling and Calumet baking powder, Libbey glass, Victrolas, Atwater- 
Kent radios, Sherwin-Williams paint, Burroughs adding machines, Elgin 
watches, Electrolux refrigerators, Maytag washing machines, Congoleum, 
Durkee mayonnaise, Sheaffer pens, Kleenex—one can go down the list 
of articles used in any American home and find most of them repre- 
sented. Lastly, the Aluminum Company of America, a Mellon concern, 
should not be overlooked in the list of manufacturers contributing to 
tae Republican party. The Democratic list is much less imposing and 
suggests that it represents “little” rather than “big” business. Of the 
products enumerated above only two—Ivory soap and Libbey glass— 
ere represented. The only other well-known concerns included are Thomas 
A. Edison and Co., Cannon Mills, Zenith Radio Co., Coca-Cola Co., and 
the Stimson Aircraft Corporation. Theremainder includesa miscellaneous 
list of makers of hosiery and other wearing apparel (many of them South- 
ern), hookless fasteners, fur, confectionery, shade cloth, and “remembrance 
advertising” (calendars, playing cards, and other novelties). 

The figures leave no doubt as to which party had the support of the 
brewers and distillers. Liquor paid its debt of gratitude to the Demo- 
cratic party by giving 5.7 per cent of the large contributions to the 1936 
campaign fund. This group is also heavily represented in the small con- 
tributors, and numbered among the labor organizations were a con- 
spicuous number of brewing unions. 

Oil producers and refiners contributed more heavily to the Democratic 
than to the Republican party. The largest of the contributions was from 
Walter A. Jones of Pittsburgh, interested in oil land development. In 
addition to an outright contribution of $52,500, Mr. Jones made the 
National Committee a loan of $50,000 and contributed $50,000 to the 
state committee. Most of the other contributions in this group came 
from Texas oil men, with a sprinkling from Oklahoma, Utah, and Cali- 
fornia.2® The Sun Oil Company of Pennsylvania was the heaviest Re- 
publican contributor, various members of the Pew family giving $30,000. 
-Over $10,000 was contributed by representatives of the Gulf Oil Com- 
pany of Pittsburgh, a Mellon concern, and John D. Rockefeller, president 
of Standard Oil until his retirement, gave $5,000.40 


3 The largest of the Texas contributions was from Freeman W. Burford, presi- 
dent of the East Texas Refining Co., $12,500; the total from Texas oil men was 
$24,750. 

4 It was difficult to classify the members of the Rockefeller family. Although 
most of their money was made in Standard Oil, neither John D. nor John D., Jr., 
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Mining interests played no part in the financing of the Democratic 
party, but coal and copper companies contributed slightly more than 
three per cent of the Republican fund. Public utilities were relatively 
unimportant in the financing of either party. Curiously enough, gas and 
electric power and light companies contributed more heavily to the 
Democratic than to the Republican party. It is difficult to explain why 
the hostility of hydro-electric power to the T.V.A. did not result in sub- 
stantial contributions to the Republicans from this group, and why the 
contributions from public utilities as a whole should have been relatively 
less important than in 1932. It is possible, of course, that the hydro- 
electric power concerns deemed it more politic to let the investors do 
.the contributing. — 

Merchants, wholesale and retail, divided their financial support fairly 
equally between the two parties, but there is a difference: chain stores 
and mail order houses gave the bulk of this part of the Republican 
fund, while none of these supported the Democrats. Numbered among 
the Republican contributors were representatives of the W. T. Grant 
chain, J. C. Penney Co., both 8. S. Kresge and S. H. Kress of “five and 
ten” fame, the Walgreen drug stores, and Safeway Stores, as well as 
Montgomery Ward and Sears Roebuck. The largest gifts to the Demo- 
crats came from Edward A. Filene, B. F. Gimbel, and various members 
of the Straus family actively associated with R. H. Macy and Co. of 
New York. 

Something of the opposition of the press to President Roosevelt ap- 
pears in the larger percentage of Republican campaign funds which came 
from newspapers and other publicity agents. The largest and most in- 
teresting of these was from William Randolph Hearst, who gave $50,000. 
Mrs. Robert R. McCormick, wife of the publisher of the Chicago Tribune, 
contributed $10,000 to the Republican National Committee, and Mr. 
and Mrs. Ogden Reid, of the New York Herald-Tribune, gave $2,000. 
All three of these papers were bitter in their attacks upon the Demo- 
cratic administration during the.campaign. 

‘Landon may have been the choice of the press, but Roosevelt was 
clearly the choice of motion picture producers and theatre owners, if 
campaign contributions are an index. The two Schencks, Joseph and 
Nicholas, were the most generous contributors in this group. 

The professional group, composed for the most part of lawyers, with 
a sprinkling of physicians, accountants, and authors, is usually more 
strongly Democratic than Republican, and this was true in 1936; 12.7 


is now associated with the management of that concern nor, indeed, is a director of 
any corporation except philanthropic foundations. John D. was classified with the 
- oil group since he was identified with oil during his active business career; John D., 
Jr., however, was included under “Other classifications.” 
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per cent of the Democratic contributions came from this source, com- 
pared to 4.4 per cent in the case of the Republicans.“ 

There remain for consideration two groups which played no part in 
the financing of the Republican campaign, but which were very im- 
portant to the Democrats—office-holders and organized labor. In 1936, 
Democratic office-holders gave almost as much as the manufacturers. 
This includes cash contributions only; many others contributed indirectly 
through attending subscription dinners and buying copies of the Book, 
cr gave to the Nominators division. Some aided the party in several of 
these ways. Take the case of Attorney-General Homer S. Cummings, for 
example. He contributed $1,150 to the campaign fund, attended a Jack- 
son dinner, and gave $100 to the Nominators division. It is safe to say 
shat a very large proportion of those attending the Washington subscrip- 
tion dinners were office-holders and that they were gilt-edged “prospects” 
to book salesmen. To what extent these represent contributions freely 
made, and to what extent there is an element of compulsion about them, 


Tasun VI 


CONTRIBUTIONS OF ORGANIZED LABOR TO THE DEMOCRATIC NATIONAL COMMITTEE 
AND OTHHR GROUPS IN THE 1936 CAMPAIGN” 


Name of Organisation Contributions 

Democratic National Committee 

Cash contributions... 20... 6... eee eee cee eee eee $129,979 

Advertising in the Book. .......... 0. ccc e ee eee 7,500 

Sales of the Book. ... 0... 0. cee ce cee eee eee 4,910 

Roosevelt Nominators division............-..2005 62,211 

Reimbursement for expenses of sound truck 3615 

EOONG si dh ie A ean ale a tied aude tice De era's 50,000 $254,961 
Labors Non-Partisan League 

National organizations........... 0... e eee eee eee 195 ,393 

State divisions... 2.0.2... . eee eee eee eee eee ee 32,000 227 ,393 
Progressive National Committee.................4- 40 ,300 
American Labor party. ....... 0. cc ese eee eee eee 180 , 558 


Miscellaneous contributions.........-..... 00sec ee 67 ,006* 





Mes A E EE E EE E as $770,218 





* Figures taken from the Lonergan Report, pp. 127-128. 


41 In classifying contributors, every effort was made to exclude from this group 
those members of the legal profession who were actively identified with corporations 
and to confine it to those who were engaged in general legal practice. 

“ Figures, except where otherwise indicated, are taken from the records and 
cover the calendar year 1936. They differ but slightly from those in the Lonergan 
Report, pp. 127-128. 
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is difficult to say. Some refuse “invitations” to Jackson Day dinners with 
impunity; some grumble but attend; some go with enthusiasm. In one 
instance, a department head barred Book salesmen from a government 
office because he feared employees might feel compelled to buy. 

These relatively painless ways of raising funds from office-holders and 
others have been extremely effective in the past. However, the burden 
of Jackson Day dinners, Victory dinners, and convention books falls 
upon. the same people and there is, presumably, a limit to what the traffic 
will bear, even in the case of office-holders. One wonders if that limit 
has not been reached and if new methods will not have to be devised to ` 
take. their place. 

One of the most important developments of the 1936 campaign was 
the emergence of labor as a factor in the financing of the Democratic 
party and other organizations which supported Roosevelt. Contributions 
from various labor groups to the Democratic National Committee (see 
Table VI) totaled over $200,000, half of which was given by the United 
Mine Workers of America, a John L. Lewis organization. In addition, 
this group made the Committee a loan of $50,000. Various other groups 
supporting Roosevelt received more than $500,000, making the im- 
pressive total of $770,218 from this source. Labor’s Non-Partisan League 
and the American Labor party received the largest amounts. The latter 
organization achieved the feat of raising $41,750 from 83,500 dues-paying 
members, something very unusual in campaign finance in this country. 
Most of the funds of Labor’s Non-Partisan League were advanced by the 
United Mine Workers. In fact, the total which this organization invested 
in the campaign was $469,870, more than half of all that labor gave to 
Roosevelt's support. The financial aid received by the Democratic 
party from organized labor is significant in itself; even more significant 
is the fact that so much of this came from an organization which has 
taken the leadership in the C.I.O. movement for industrial unionism. 

The list of large individual contributors (Table VII) throws some in- 
teresting side-lights upon the financing of the campaign. Four of the 
persons who contributed $10,000 to the Democratic Committee are mem- 
bers of the diplomatic corps; a fifth is the wife of a former member.“ 
One wonders what the party would have done without the aid of the 
diplomats. E 

One scans the Democratic list in vain for the names of many of those 
who were generous contributors in 1932. Less than one-third of those 
who contributed $1,000 or more four years before aided the party in 1936. 


a A complete list of the labor organisations and their contributions appears in 
the Lonergan Report, pp. 128-133. 

“ Robert W. Bingham, Joseph E. Davies, Bert Fish, Mrs. H. H. Sevier, and 
Lawrence Steinhardt. Many others contributed less than $10,000. 
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Tasty VII 


LARGE INDIVIDUAL AND FAMILY CONTRIBUTIONS TO THE 1936 CAMPAIGNS 


| Contributions 


Name gnd address of individual National Committee | Other 
m) organ- Total 
1988-85 1936 izations x 














DEMOCRATS 








Biddle, Margaret D , Overbrook, Pa... ./$ $25 ,000 





Fingham, Robt., W., diplomat......... 15,000 15,000 
Eok, Curtis, Philadelphia, Pa.......... 25,000 25,000 
Buck, Raymond E., Texas............ 13,145 13,145 
Burford, F. W., Texas................ 12,500 12,500 
Clayton, Mrs. W. L., Lookout Mt., Tenn.) 7,000 | 10,000 17,000 - 
Cromwell, Doris Duke, Somerville, N. J.. 50,000 | 50,000 
Davies, Jos. E., diplomat.............. 8,500 | 10,000 1,500 | 20,000 
Dougherty, H. L., New York, N. Y..... 55,000 55,000 
Fish, Bert, diplomat.................. 2,000 | 13,000 15,000 
Gerard, James W., New York, N. Y.....| 7,500 | 17,500 10,500 | 35,500 
Jones, Walter A., Pittsburgh, Pa........ 52,500 50,000 | 102,600 
Lewis, Frank J., Chicago, Ill........... 10,000 10,000 
Maestri, R. 8., mayor of New Orleans. . 16,000 16,000 
Manning, Lucius B., Chicago, Ill....... 25,000 25,000 
Morrison, Mr. and Mrs. Cameron, N. C.. 10,000 2,000 | 12,000 
Morrison, Ralph W., Texas............ 20 ,000* 20,000 
Mullen, A. F., Omaha, Nebr........... 3,200 | 10,000 13,200 
Odlum, Floyd B., New York, N. ¥...... 10,000 10,000 
Patterson, Jos M., New York, N. Y.....} 6,000 | 20,000 3,100 | 28,100 
Rosensteil, Lewis, New York, N. Y...... 5,000 | 17,500 22,500 
Schenck, Jos. M., New York, N. Y...... 10,000 10,000 
Schenck, Nicholas M., New York, N. Y.. 10,000 10,000 


This table includes all contributions of $10,000 or more to either national 
committee in 1936 and all contributors whose total contributions to the campaign 
amounted to $50,000 or more. A few others have been included because of their 
close relationship to large contributors. Democratic gifts to the Nominators division 
and the Book, as well as regular cash contributions, are included. In preparing this 
list, the index of contributors used in Table IV was checked against the figures 
given in the Lonergan Report. In the case of the Republicans, there were a number 
of differences, some because the Lonergan figures for contributions to the national 
party include gifts made through the Nassau County United Republican Finance 
Committee, the Finance Committee of Pennsylvania, and other similar groups 
the funds of which were not allocated in Table IV. Other differences were due, no 
doubt, to the condition of the Republican reports. Cases of disagreement were 
checked and the figureappearing here under contributions to the National Committee 
is the one which the investigator believed most likely to be correct. Figures in this 
column taken from the Lonergan Report are followed by the letter L. The entire list 
of contributions from other organisations is from the Lonergan Report, pp. 42-126. 
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Tasim VII—Continued 





Name and address of individual 


DEMOORATS (Continued) 


Schwartzhaupt, Emil, New York, N. Y.. 
Sevier, Clara D. (Mrs. H. H.), Texas... 
Steinhardt, Lawrence, diplomat........ 
Straus, Percy S., New York, N. Y...... 
Turtletaub, John J., New York, N.Y.... 
Whitney, Cornelius V., New York, N. Y.. 


Nattonal Committee 


1988-86 


8,500 


REPUBLICANS 


Baker, Geo. F., New York, N. Y......... 
Bingham, Wm. III, Bethel, Me........ 
Burnett, Mrs. Cora T., Alpine, N. J..... 
Carpenter, R. R. M., Montchain, Dela.. 
Chapman, J. A., Tulsa, Okla........... 
Copley, J. C., Aurora, Ill... .........2 na 
Cromwell, W. Nelson, New York, N. Y... 
Dillman, Mrs. Anna D., Detroit, Mich... 
Draper, Col. W. P., Boston, Mass....... 
Dunn, Harris A., New York, N. Y...... 
du Pont, A. Felix, Wilmington, Dela.... 
du Pont, Archibald L., Wilmington, Dela. 
du Pont, Mrs. Coleman, Wilmington, 


du Pont, Eugene, Wilmington, Dela..... 
du Pont, Henry B., Wilmington, Dela... 
du Pont, Iréneé, Wilmington, Dela...... 
du Pont, Lammot, Wilmington, Dela.... 
du Pont, Pierre §., Wilmington, Dela.... 
du Pont, Pierre S. III, Wilmington, Dela. 
du Pont, 8. Halleck, Wilmington, Dela.. 
du Pont, Wm., Jr., Wilmington, Dela... . 
Copeland, Lammot du Pont, Wilmington, 

Delain sen kA RES eee aa Seaea du eee E 
Elkins, Wm. M., Whitemarsh, Pa....... 
Firestone, H. S., Canton, Ohio......... 
Fleischmann, Max C., Santa Barbara, 

California... 0.0... cece cee eee eee 
Forstmann, Julius, New York, N. Y..... 
Gets, Geo. F., Chicago, I............. 
Gets, Geo. F., Jr., Chicago, Ill.......... 
Glass, Alex, Cleveland, Ohio........... 


$ 4,117 


2,500 


1,000 
8,000 
5,000 


1886 


10,000 
10,000 
10,000 
15,000 
10,000 
10,000 


$ 5,000 


10,000 
10,000 
11,000L 
10,000 
5,000 
10,500 
14,000 
10,000 
20,000 
9,500L 
1,000 


4,250L 
2,000L 
5,000 
7,700L 
10,000 
5,000 
3,000 
5,000 
5,000 


5,000 
10 ,000L 
15,000 


25,000 
10,000 
10,500 
10,000 
16,000 


Contributions 


Other 
organ- 
hous 





$ 60,250 


10,000 


98,011 
15,000 


25,000 


1,000 
1,600 
20,000 
105,830 
175,500 
106,990 


500 
16,000 


2,000 
10 


51,156 
1,000 
4,600 
3,000 


Total 


14,500 
10,000 
11,000 
17,500 
10,000 
10,000 


$ 59,367 
10,000 
10,000 
23 ,500 
10,000 

103,011 
25,500 
14,000 
20,000 
20 ,000 
34,500 

1,000 


5,250 
3,600 
28,000 
121,530 
190,500 
111,990 
3,000 
5,500 
21,000 


7,000 
10,010 
15,000 


76,156 
11,000 
15,000 
23,333 
16 ,000 
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Taste VIlI—Coniinued 







Name and address of individual 





National Commities| Other 
——]| organ- Total 
1988-86 zat. 


REPUBLICANS (Continued) 


Goelet, Robt. W., New York, N. Y...../, 1,000 | 10,000 11,000 
Goodspeed, C. B., Chicago, Ill.......... 16,000 | 35,000 63 , 925 
Guggenheim, Col. M. Robt., Washington, 

Du C3 od Foie ees OOS a Meee 25,000 25,000 
Harkness, Edw. 8., New York, N. Y.. 10,000 15,000 
Earris, Albert W., "Chicago, Il R 2,500 | 10,000 12,500 
Easkell, Harry G., Wilmington, Dela.... 12,000L 30,750 
Hearst, Wm. R., San Simeon, Calif.. ... 50,000 50,000 
Jelke, F. Frazier, New York, N. Y...... 25,000 25,000 
Johnson, Eldridge R., Camden, N. Y.... 10,000 10, 500 
Julliard, Frederick A., New York, N. Y.. 11,000 11,000 
Kent, A. Atwater, Philadelphia, Pa..... 10 ,000L 10,000 
Lincoln, James F., Cleveland, Ohio..... 13,000 13,000 
MoFadden, B., Englewood, N. J........ 5,000 5,000 
McCormick, Mrs. Robt. R., Chicago... . 10,000: 10,000 
Mellon, Andrew W., Pittsburgh, Pa.....| 80,000 | 10,000L 70,000 
Mellon, Paul, Pittsburgh, Pa........... 5,000 5,000 
Mellon, Mrs. Paul, Pittsburgh, Pa. Krei 5,000 5,000 
Mellon, Mrs. Wm. L............0..... 3,500 3,500 
Mellon, Richard K., Pittsburgh, Pa..... 5,000 | 5,000 25,000 
Mellon, Mrs. Jennie K., Pittsburgh, Pa..| 5,000 | 5,000 10,000 
Scaife, A. M., Pittsburgh, Padas oe tne 2,000 2,275 
Scaife, Mrs. A. M. (daughter of Andrew 

W. Mellon), Pittsburgh, Pa.......... 6,000 5,000 10,000 
Mills, Ogden, New York, N. Y......... 10,000L 25,000 
Morgan, J. P., New York, N. Y........ 10,000L 55,000 
Pew, Arthur E., Jr., Bryn Mawr, Pa..... 5,000 15,775 
Pew, Miss Ethel, Bryn Mawr, Pa....... 27,500 | 5,000 109,125 
Pew, J. Howard, Ardmore, Pa.......... 25 , 500 5,000 125,6838 
Pew, J. H., Jr., Ardmore, Pa........... 25,000 5,000 125,314 
Pew, Mary C., Bryn Mawr, Pa......... 13,000 13,000 
Myrin, Mrs. Mabel Pew, Bryn Mawr, Pa.| 27,500 | 5,000 110,125 
Pew, Walter C., Gladwyne, Pa......... 5,000 15,125 
Phipps, L. C., Denver, Colo............ 2,500 | 11,000L 17,500 
Pitcairn, H. F., Pittsburgh, Pa......... 11,250L 15,925 
Pitcairn, Theo., Pittsburgh, Pa......... 13,250L 14,250 
Pruitt, R. 8., Chicago, l.............. 20,000 24,450 
Reed, Col. L. R., Southampton, L. I... 10,000L 10,000 
Robinson, Miss Louise, New York, N. Y. 10,350 10,550 
Rockefeller, John D., New York, N. Y...| 5,000 | 5,000 10,000 
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Taste ViJ—Continued 
Contributions 
Name and address of individual National Commitiee| Other 


— organ- Total 
1988-85 | 1986 izations 





REPUBLICANS (Continued) 


Rockefeller, John D., Jr, New York, 


ING Enea ea EE ATN 20,000 | 55,000 15,000 | 90,000 
Rockefeller, Mrs. John D., Jr., New York, 

NOW E ceoenee: 5,000 5,000 
Rockefeller, John D., III, New York, 

N Vissnicacinins iraou edie’ wikia ees 5,000 15,000 | 20,000 
Rockefeller, Lawrence S., New York, 

A Ea oad AE AS EEA 5,000 5,000 
Roebling, John A., Bernardsville, N. J.. 25,000 25 ,000 
Simonds, Mrs. Ellen G., Fitchburg, Mass. 10,000 5,000 | 15,000 
Sloan, Alfred P., Jr., New York, N. Y... 5,000 46,600 | 51,600 
Sloan, Mrs. Alfred P., Jr, New York, 

n E E E E 5,000 27,500 | 32,500 
Timken, H. H., Canton, Ohio.......... 1,000 | 18,178 17,178 
Twombly, Mre. H. McK., New York, . 

N Ya eE EE DE 11,000 11,000 
Warburg, Felix M., New York, N. Y.. 10,000 10,000 
Weir, E. T., Pittsburgh, Pa easa 5,000 300 47,500 | 52,800 

_ Whitney, J. H., New York, N. Y....... 5,000 | 5,000 47,625 | 57,625 
Worcester, C. H., Chicago, Ull.......... 10,000 10,000 
Young, Leonard A., Detroit, Mich...... 15,000 15,000 





* This contribution was made in the form of a cancellation of a 1932 loan. 


Still more significant is the appearance of the names of a number of them 
on the Republican list; Pierre S. du Pont, Edward 8. Harkness, William 
Randolph Hearst, Wiliam K. Vanderbilt, and Gertrude Vanderbilt 
Whitney are the best known of these. Each of them contributed $5,000 or 
more to the Republican National Committee in 1936. In a number of 
other cases, persons contributing to the Democratic deficit in 1933-35 
had changed their financial allegiance to the Republican party by 1936. 
Among these were §. M. Archer, president of the Food Products Co., 
Minnesota; Irénée du Pont, already identified; Walter E. Frew, Corn 
Exchange Bank, New York; and B. E. Hutchinson, vice-president and 
chairman of the finance committee of Chrysler Co., Detroit. Frew and 
Hutchinson contributed to the Democratic party as late as 1935. These 
losses are not balanced by recruits from the Republican ranks; Lucius B. 
Manning, Chicago manufacturer of airplanes and autos, and Boris Said, 
New York, whose occupation remains a mystery, being the only two 
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persons who contributed to the Republicans in 1932 and to the Demo- 
‘tats in 1936. 

` (he size of some of the individual and family contributions to the 
R- bublican party and ancillary organizations is staggering (see Table 
Vil. Beside the gifts of the du Ponts and the Pews, the corporate con- 





ceed, ihe large contributions to the Smith campaign in 1928. These two 
families contributed more than $1,000,000 to a single Republican cam- 
paign—certainly not a healthy situation. 

Table VII also reveals how popular was the practice of splitting con- 
tributions among & large number of organizations, particularly with the 
Republicans, and emphasizes the need for summaries of the financing of 
al national campaigns.“* We need some machinery which will bring to- 
gather from scattered reports the sort of significant information com- 
piled for this campaign by the Lonergan Committee. Without it, the 
picture of the financing of any presidential campaign will be incomplete. 

Most campaigns reveal a few persons who contribute to both parties, 
and 1936 is no exception to the rule. August A. Busch, St. Louis brewer; 


Tass VIII 
GHOGRAPHICAL DISTRIBUTION OF CONTRIBUTIONS OF $100 oR MORE TO THR 
DEMOORATIC NATIONAL COMMITTER, 193647 











Amount 


Section contributed 














Northeast (Conn., Del, Me., Mass., N. J, N. Y. 
NH Pag Rely. Vo) onii p aenea tow N IEA 
Center (Ill, Ind., Ia., Mich., Minn., Ohio, Wis.)... 
South (Ala., Ark., Fla., Ga., Ky. La., Md., Miss., 
Mo., N. C., Okla., 8. C., Tenn., Tex., Va., W. Va.). 
West (Ariz., Calif., Colo., Ide., Kans., Mont., Neb., 
Nev., N. M., N. D., Ore., 8. D., Utah, Wash., 


$ 847,400 
427 ,870 






1,111,924 


WYO.) rice dries ene aeaee ae eH aa ated 188,410 
District of Columbia............. EE E 146 ,027 
Other. o n baa weenie See An Eee 58 ,297 


162,024" 


Po talosvnid skool wana tea veswrarheeeskes $2,941,952 





* Most of this was from labor organisations with headquarters in Washington, 
D.C. 


“ The Lonergan Report lists in detail the organizations to which these contri- 
butions were made, bringing out even more clearly the extent to which the practice 
of “splitting” contributions was resorted to. 

4? This includes not only regular cash contributions but all collections by the 
Nominators as well. 
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R. R. Deupree, president of Procter and Gamble; Frank Phillips, Okla- 
homa oil man and banker; and Thomas E. Wilson; Chicago packer, con- 
tributed to both national committees. All of the contributions of Mr. 
Busch and Mr. Wilson were made before the election; Mr. Deupree and 
Mr. Phillips, interestingly enough, contributed to the Republicans dur- 
ing the campaign but to the Democrats after the votes were counted. 

No study of the geographical distribution of Republican contributors. 
has been made for this campaign. But the distribution of Democratic 
contributors of $100 or more, summarized in Table VIII, is interesting 
in itself. More than 37.0 per cent of all contributions of $100 came from 
the South. Texas alone contributed $210,600, more than all the Western 
states combined. Its total was exceeded only by New York ($595,741) 
and Illinois ($232,316). Arkansas contributed the surprising amount of 
$156,812, mostly in small sums. The $103,945 given by Tennessee ro 
doubt reflects its enthusiasm for the T.V.A. These sums compare favor- 
ably with the $162,216 contributed by Pennsylvania. The occasion for the 
$146,027 which the District of Columbia contributed is obvious. Not all 
of this was given by office-holders, of course, but on the other hand a good 
many persons in governmental service live in Maryland and Virginia and 
their contributions are not credited to the District; while some diplomats 
give foreign addresses. California contributed more than any other state 
in the Western group ($52,564). Interestingly enough, Kansas comes next 
with $42,980. The numerous small contributions made in the Southern 
states bear testimony to the effectiveness of Mr. Farley’s organization 
there. Certainly no Democratic Committee in recent years has mustered 
such impressive financial support in this quarter. The South in the past 
has given much more liberally of its votes than of its dollars. 

Both parties ended the campaign as they began it—in debt—but the 
present financial outlook is much brighter for the Democrats than for 
their defeated rivals. On December 31, 1936, the financial status of the 
Democrats was as follows: , 








Unpaid obligations 
Borrowed money....... (die eRe a aie DOP eae oe $381,877 
Unpaid bills. o.ae ensenen eonenna 238,393 
Total. sadiaan inan a aa ea aaa $620,270 
Cash on hand. oo cicsrenctesnianis essi irse ii 175,020 
Notdentit.s.200schnaetiidwersadGartvsuates $445 , 260 


During the next two months, the unpaid bills were reduced sub- 
stantially, but on March 1, 1937, the deficit still exceeded $440,000. The 
Victory dinners of March probably cleared this, but the official reports 
for this period will not be available until June, 1937. The largest out- 
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standing obligations were debts of $60,000 each to the Chase National 
Bank and the Manufacturers Trust of New York, $50,000 to Walter A. 
Jones of Pittsburgh, and $50,000 to the United Mine Workers of America. 
The unpaid bills included.a miscellaneous assortment for telephone and 
telegraph, printing, badges and buttons, as well as $35,000 for broad- 
casting. 

The expensive Republican campaign left that party in the following 
embarrassing position #8 


Unpaid obligations 








Borrowed money.........ccccceeceeeeeeee $ 45,000 
Unpaid Dilla .s icc vice als Cece eee ee eee 912,262 
Tota eer tase ced oer E a $957,262 
Cash on hand......... ccc cee e cece cence eee 41,948 
Net deficit... 0... ccc ccc ec cee ee ee eee $915,314 


Up to March 1, 1987, there had been little change in this situation. The 
task of clearing the party of its indebtedness and of building an organ- 
izazion for 1940 calls for vigorous leadership and an active publicity 
campaign. So far, little has been done. While Democratic headquarters 
teems with activity, the Republican organization remains dormant. Un- 
less something is done, and done quickly, not “all the King’s horses and 
all the King’s men,” or all the money of the du Ponts and the Pews, 
will put Humpty Dumpty together again. 

From this analysis of the 1986 campaign funds it seems clear that the 
program of the Roosevelt Administration has served to sharpen the 
division on economic lines. The drastic reduction in contributions made 
by banks to the Democratic party, the increased support which the 
Republicans received from manufacturers, labor’s support of Roosevelt, 
and the very large contributions which certain wealthy families gave 
the Republican party all point in this direction. The Republicans be- 
came more definitely than in the past few campaigns the party of “‘big 
business.” Their campaign was the most extravagant, and probably the 
most wasteful, in campaign history. Captains of finance and industry 
poured their dollars into the fund without stint. Mr. J. Howard Pew, 
himself a generous contributor, probably spoke for many of them when 
he said: “Considering the importance of this campaign, I have felt it a 
duty and a privilege to make these contributions, and I expect to make 
further contributions, if necessary, to the cause. The American form 
of government, the fundamentals of our democratic society, the eco- 
ncmic system under which our country has become the greatest in the 


4* These figures are from the supplementary report filed February 1, 1937. 
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world, are in jeopardy.”* The “haves” rose generously to the defense 
of a system under which their fortunes had been made. 

“The Democrats, abandoned by the financiers, and with less support 
than usual from representatives of the larger manufacturing interests, 
drew heavily from the legal profession and from liquor and tobacco in- 
- terests. They also had material support from two groups whose tradi- 
tional allegiance seldom falters—office-holders and the South, irrespeo- 


tive of economic interest. Without the support of these two groups, they - 


would have been in a sad plight indeed. Lastly, they wooed the “‘ittle 
fellow” diligently and to good purpose, and won substantial support 
from a new quarter—organized labor. The Democratic party emerged 
from the campaign less definitely the party of the “have nots” than the 
Republicans are the party of the “haves,” but the ‘have nots” played 
an important rôle in financing its campaign. And what of 1940? Suppose 
office-holders prove less generous in a campaign in which the President 
who appointed them is not seeking reélection, that the legal profession 
is less enthusiastic about a party which has proposed modifications in 
the Supreme Court, that the pace of the party proves too swift for the 
South, and that the hostility of bankers and manufacturers is intensified. 
If any two of these developments take place, the party may find itself 
seriously cramped for funds. Under these circumstances, will organized 
labor and the small contributor come to the rescue, bringing about a 
new “Labor” party under an old name and the realignment on “liberal’’ 


and “conservative” lines that many have hoped for?® The ultimate ` 


consequences of labor’s financial aid to the Democratic party in 1936 
may be far-reaching indeed. l 
LOUISE OVERACKER. 
Wellesley College. 


The Trade Agreement Act in Court and in Congress. “Practically every 
volume of the Untied States Statutes contains one or more acts or joint 
resolutions of Congress authorizing action by the President in respect of 
subjects affecting foreign relations, which either leave the exercise of 
the power to his unrestricted judgment, or provide a standard far more 
general than that which has always been considered requisite with regard 
to domestic affairs.”! Thus did Mr. Justice Sutherland summarize the 


4 As reported in the New York Times, October 17, 1936. 

’¢ There is a possibility that Congress may prohibit contributions ‘by labor 
organizations, as recommended by the Lonergan Committee (Report, p. 135), thus 
seriously handicapping the Demooratic party. Such action seems unlikely, however, 
from a body including so many labor sympathizers. The issues raised by this pro- 
posal are too far-reaching to be discussed here. 

1 United States v. Curtiss-Wright Export Corporation, decided December 21, 
1936, advance reports, p. 11. 


+ 


+ 
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legel precedents for the President’s actions in imposing an embargo on 
arms shipments to certain belligerent countries in South America, after 
Congress had delegated to him discretionary authority in such matters. 
This is more than a succinct historical summary. It is the first case in 
which the dicta of the Court has made clear that sharp line of distinction 
between the Chief Executive’s discretionary powers in foreign affairs and 
those in internal matters. 

„For several months, a flood of protests against the President’s discre- 
tionary powers under the Trade Agreement Act of 1934 have been ac- 
cumulating in the Customs Court. Undoubtedly the decision of the Su- 
preme Court in the “hot oil” cases, and in Schechter Bros. v. United 
States,? had much to do with stimulating this tide. Conversely, it would 
seem that the ominous words of Mr. Justice Sutherland in the recent 
Curtiss-Wright case, quoted above, would have been a deterrent. But 
such does not seem to have been the case. On the contrary, the protests 


-keep piling up. One case which has come to trial in the Customs Court 


was dismissed on jurisdictional grounds, but a plea is being entered for a 
rekearing. 

The public is now aware that the adjustment of tariff rates has become 
an important executive function. First, there was the so-called flexible 
tariff, adopted in the Fordney-McCumber Act of 1922. This act dele- 
gated to the President authority to alter tariff rates as much as fifty per 
cent whenever he deemed it necessary to equalize the difference in the 
cost of producing goods at home and abroad. The same act provided that 
wkenever the change in rate would not effect an increase sufficient to meet 
the President’s conception of cost-differences, he might adopt “American 
value” as the basis for duty assessments, instead of the customary foreign 
value. And to make the whole cost-equalization policy and plan com- 
plete, the Chief Executive was given authority to make new classifica- 
ticns whenever he deemed it necessary. That is, general paragraphs 
covering a number of items could be broken up into more specific classifi- 
cations, wherein each item might be given a separate paragraph. This 
necessarily involved the writing of new language into the tariff act— 
something which the courts had never before recognized as an executive 
function. But all of this was given a clean bill of health by the courts. 
The Act’s various features were vainly contested on the ground that there 
had been undue delegation of legislative authority.’ 


2295 U. 8. 79. L. Ed. 888; 55 Supreme Court 837 (1935). The so-called hot oil 
case, Panama Refining Co. v. Ryan, was decided January 7, 1935. This was the 
first case in which the Supreme Court held an act of Congress unconstitutional 
because it delegated too much discretion to the President. $ 

2J. W. Hampton Jr. & Co. v. United States (276 U. S. 394) and subsequent 
cases before the Customs Court, and the Court of Customs and Patent Appeals, 
are more fully discussed by the author of this article in “The President’s Control 
of the Tariff” (Harvard University Press, 1936), Chaps. 2-5. 
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The Democratic minority in Congress denounced the flexible tariff 
plan as unconstitutional. It was charged that the delegation of authority 
to the Chief Executive to establish tariff rates on such an indeterminate 
basis as the equalization of ‘foreign and domestic cost-differences—and 
with the added provision that he might consider “any other advantages 
or disadvantages” in competition—meant practically the abandonment 
of tariff-making by Congress. It was left to the President to make an 
impossible determination, or to use his own judgment as to what consti- 
tuted differences in production costs, and other “advantages and dis- 
advantages” in competition. 

By 1930, the scheme had apparently become a permanent part of the 
Republican majority’s program. Also, by that time the cost-equalization 
policy had been popularly recognized as a distinctly high-tariff policy. 
Consequently, when the Democrats regained control of Congress an 
attempt was made to repeal the presidential tariff plan. Mr. Hoover’s 
veto was the only thing that saved it. 

With the election of Mr. Roosevelt, Democratic fear of excessive dele- 
gation of legislative authority promptly subsided. It has since become a 
major concern of Republicans. In spite of Mr. Hull’s great anxiety over 
the constitutional question of delegating authority to the President, the 
first year of the new régime offered little in the way of hope for a down- 
ward revision of the tariff by Congress. The Secretary of State found it 
expedient to proceed quietly, and with as little fanfare as possible. By 
June, 1934, it was possible to get the President’s existing tariff powers 
augmented by an amendment to the Tariff Act of 1930 which provided 
machinery for tariff reduction. This amendment is commonly referred to 
as the Trade Agreement Act. Secretary Hull sponsored it as an emergency 
measure. It was given a three-year tenure to begin with. And Congress 
has lately passed a joint resolution extending these provisions until June 
12, 1940. , 

Before outlining the specific provisions of the Trade Agreement Act, 
it will be well briefly to review its legal precedents in the field of reciproc- 
ity. These have been primarily the handiwork of Republican congress- 
men. Section 3 of the Tariff Act of 1890‘ gave the President authority to 
impose provisional duties upon certain goods on the free list whenever he 
was satisfied that their importation was from a country which discrim- 
inated against the commerce of the United States. The imposition of such 
- provisional penalty duties by the President was approved by the Supreme 
Court in the famous case of Field v. Clark.’ These provisions, which had 
caused much embarrassment in our South American relations, were 
omitted from the Tariff Act of 1894 by the Democratic Congress; but 


426 Stat. 12. 
s 143 U. 8. 649. Chief Justice Fuller and Justice Lamar dissented. 
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with the return of the Republicans to power in 1897, section 3 was re- 
stored, and further authority was given the President to negotiate com- 
mercial agreements with countries producing certain enumerated items.’ 
Ths President was authorized to reduce duties, but was limited by the 
prescribed list of enumerated articles. These presidential tariff reductions 
were made effective when the concessions: of the foreign power were in 
hts judgment reciprocal and equivalent. Under this arrangement, reciprocal 
trade agreements, in which the Chief Executive reduced rates, were soon 
made. They remained in force until repealed by the Tariff Act of 1909.7 

The present Trade Agreement Act was embodied in section 350, an 
amendment to the Tariff Act of 1930, which, as we have stated above, 
was adopted by Congress in June, 1934. It authorizes the President to 
negotiate trade agreements with foreign countries. The act allows 
hira the discretion of reducing any existing tariff rates as much as 50 per 
cent when the other country has agreed to make such reductions as the 
President thinks are in keeping with a fair and reasonable reciprocity. 
His bargaining is limited to the dutiable list. He cannot transfer goods 
to the free list. Nor can he, under this act, transfer goods to the dutiable 
list, even though he may increase the duties 50 per cent as well as de- 
crease them. The provisions for increasing duties are useful for penalizing 
countries which discriminate against the trade and commerce of the 
United States.® 

This brings us to one other aspect of the agreements which has been 
the cause of much political controversy—the question as to whether the 
conditional or unconditional most-favored-nation principle shall apply in 
connection with the agreements. Under the former principle, which has 
been observed throughout most of United States history, this country 
has granted commercial favors to other countries only on a country-by- 
cauntry conditional basis. That is, the favors extended to one country in 


£ 30 Stat. 103. There was also added section 4, which provided for a 20 per cent 
reduction of duties in the general list; but this could become effective only upon 
the conclusion and ratification of a treaty. Such treaties were made, but none was 
ever ratified. 

7 The items placed on this bargaining list were such that no great objection 
arose from the protectioniste’ quarter, and apparently no case involving the consti- 
tutional question reached the Supreme Court. The case of Field v. Clark was re- 
gerded as pertinent and binding. 

8 One of the protests now pending before the Customs Court involves penalty 
duties imposed on goods from Germany. The importer had been enjoying the ad- 
vantages of the Swedish trade agreement, by virtue of our most-favored-nation 
treaty with Germany. He now seeks to have the President’s power to impose such 
panalty duties declared unconstitutional. In short, he seems to think that he can 
got the penalty duties declared unconstitutional on the ground that too much power 
has been delegated to the Chief Executive, without at the same time jeopardising 
the favorable Swedish trade agreement. 
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a particular treaty have not, by virtue of a general most-favored-nation 
treaty, been automatically extended to other countries. Each country, 
under this principle, was the object of a separate negotiation. A wide 
variation resulted—in effect, discrimination. However, section 317 of the 
Tariff Act of 1922 (which is currently effective as section 338 of the 1930 
act) definitely renounces the conditional principle, or principle of dis- 
crimination, and provides the President with authority to penalize with 
additional duties (or with an embargo) goods coming from a country 
which discriminates against the trade of the United States. At the same 
time, any trade agreement concluded by the United States with another 
country is to become effective with every country with which the United 
States has an effective most-favored-nation treaty. Since favored nation 
treaties are in force with most countries of commercial importance, each 
new reciprocity agreement concluded by Mr. Hull, and put into force by 
the President, widens the field of tariff reduction. The bitter opposition 
of the protectionists is the inevitable result. 


It 


In spite of the fact that the Trade Agreement Act obviously delegates 
a great deal of authority to the executive, the leading case in which its 
validity is being contested is not having smooth sailing in the courts. 
The difficulties thus far have been largely technical. However, since other 
cases are pending, perhaps the whole subject deserves consideration. 

George S. Fletcher, who first took objection to the new reciprocity act, 
imported a number of crates of pineapples, which the collector of customs 
assessed at 20 cents per crate, as provided under the new Cuban trade 
agreement. Mr, Fletcher offered to pay more. It was his contention that 
the legal rate was 50 cents per crate (as fixed in the Tariff Act of 1930) 
less 20 per cent of that amount—the 20 per cent to be deducted under 
the first Cuban reciprocity act of 1902. He, therefore, insisted that the 
collector should accept 40 cents per crate instead of the 20 cents which 
he was willing to receive. And what may be even more surprising, Mr. 
Fletcher was willing and anxious to go to court about it. He appealed to 
the Customs Court under the provisions of sections 514 and 515 of the 
Tariff Act of 1930, which gives the dissatisfied importer a legal right to 
protest against the exaction of unjust duties. 

The technical difficulty in Mr. Fletcher’s case at once becomes obvious. 
It is a technicality which any person wishing to contest the ccnstitution- 
ality of the new reciprocity act may confront. Since the court’s function 
is to give relief in real cases or controversies, where one party has been 
(or is about to be) injured by another, there seems to be little ground for 
suing the government because its agent has declined to assess a higher- 
rate of duty. Where is the injury to the importer? What ground is there 
for a suit? 


we Under the common law, there is no remedy in such a case. But since 
Ccngress may prescribe the circumstances under which the government 
may be sued, statutory provision may be made which will allow an im- 
porter to protest on any ground stated in the statute. The plaintiff in the 
Fletcher case, therefore, has to depend upon the language of sections 514 
and 515 of the Tariff Act of 1930, which specifically announce the con- 
ditions under which an importer may sue the government in case he is 
dissatisfied with the collector’s decision. Counsel for Mr. Fletcher con- 
sN renda that section 514 was broad enough to cover an importer’s protest 
' ainst the collection of too little as well as too much customs duty. But 
3s, at least, was not specifically mentioned in the language of that sec- 
tun.’ And in the absence of such a specific provision, Mr. Fletcher lost 
th- round in his suit. The Customs Court dismissed the case.!? 

Bt the plaintiff had not come into court without a precedent. Some 
twent five years ago, a Mr. Schwartz won a similar suit in the Court 
of Customs Appeals." It seems to be the only case on record in which an 
importer in the United States has won a suit on the complaint that the 
assessment was too low. 

Certain important points of distinction between the two cases should 
nat be overlooked. In the first place, the Schwartz case arose under sec- 
tion 14 of the Tariff Act of 1897, which contained language different from 
that in section 514 of the 1930 act. The Court had been divided in opinion 
on the proper interpretation of the former statute. And Congress took 
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° Section 514: Protest Against Collectors Decisions: “Except as provided in sub- 
division (b) of section 516 of this Act [relating to protests by American manufac- 
turers, producers, and wholesalers], all decisions of the collector, including the legal- 
ity of all orders and findings entering into the same, as to the rate and amount of 
duties chargeable, and as to all exactions of whatever character [within the juris- 
distion of the Secretary of the Treasury], and his decisions excluding any merchan- 
dise from entry or delivery, under any provision of the customs laws, and his 
liquidation or reliquidation of any entry, or refusal to pay any claim for drawback, 
or his refusal to reliquidate any entry for a clerical error discovered within one year 
after the date of entry, or within sixty days after liquidation or reliquidation when 
such liquidation or reliquidation is made more than ten months after the date of 
ertry, shall, upon the expiration of sixty days after the date of such liquidation, 
reliquidation, decision, or refusal, be final and conclusive upon all persons (including 
tke United States and any officer thereof), unless the importer, consignee, or agent 
of the person paying such charge or exaction, or filing such claim for drawback, or 
seeking such entry or delivery, shall, within sixty days after, but not before such 
liquidation, reliquidation, decision, or refusal, as the case may be, as well in cases 
of merchandise entered in bond as for consumption, file a protest in writing with 
the collector setting forth distinctly and specifically, and in respect to each entry, 
payment, claim, decision, or refusal, the reasons for the objection thereto. The 

. reliquidation of an entry shall not open such entry so that a protest may be filed 
against the decision of the collector upon any question not involved in such reliqui- 
dation.” 1@ Decided Dec. 2, 1936. 

11 United States v. Schwarts. 3 C.C.A. 24 (1012). 
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steps to amend the language so that there could be no mistake about 
it. Later, when the Supreme Court had an opportunity to do so,” it 
voiced disapproval of the Schwartz decision in the following language: 
“There have always been remedies by which an importer may recover 
an excess rate of duty exacted from him by a customs collector, either by 
common law action against the collector, as in Elliott vs. Swartout.. .: 
or by statute . . . But the claim that even an importer may complain by 
appeal or otherwise of the exaction of too low a rate of duty seems not 
to have been asserted until 1912, when an appeal by an importer against 
an assessment as too low was sustained by the Customs Court of Appeals, 
... upon the theory that one might be aggrieved by an assessment too 
low as well as by one too high. But this decision did not meet with favor 
and the remedy by appeal was confined to cases in which the duty imposed 
was claimed to be higher than authorized by existing law.” Efforts on the 
part of Mr. Fletcher’s attorneys to convince the Customs Court that 
Congress had meant’ to restore such a remedy, even though it was not 
specifically mentioned in section 514, were in vain. 


peas 


It is quite obvious that Mr. Fletcher could have no interest, as an 
importer, in winning such a suit. The only plausible excuse for starting 
such an action in the courts was to provide a test case on the constitu- 
tionality of the trade agreements. The plaintiff’s real object was to get 
the courts to declare the latest reciprocity act void—not, certainly, to 
improve an importing business, but to get a return to the higher protec- 
tive duties of the Hawley-Smoot Act. This can lead the observer to but 
one conclusion: Mr. Fletcher’s real interest is that of the domestic pro- 
ducer, and not the importer.* f 

American manufacturers have long considered that their interests are 
entitled to every protection. They feel that not only should the importer 
have a legal right to protest against a duty which he regards as too high, 
but also that the domestic producer should, by statute, be given the 
privilege of bringing an action in the courts on the ground that duties 


12 Act of Oct. 3, 1913, c. 16, 38 Stat., Section ITI, Part N. This section provided 
specifically that importers could sue only in case the duty assessed was too high. 
The language of section 14 of the Dingley Act (1897), unchanged by the Tariff Act 
of 1909, provided that an importer could sue “if dissatisfied.” A majority in a di- 
vided court in the case of Schwartz held that this covered objections of any kind, 
and was not limited to the common law protest against excessive duties. 

13 The Supreme Court had no appellate jurisdiction in customs cases at the time 
of the Schwartz case. 4 Louisiana v. McAdoo, 234 U. B. 627, at p. 632. 

8 The Court here cited the act referred to in note 12 above, i.e., the Underwood 
Tariff Act. The italics are mine. 

4 This fact is admitted in the plaintifi’s brief for a rehearing (February, 1937). 
He is attempting to show that the operation of the act is causing a serious injury 
to his business as a domestic producer in Florida. 
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which are being assessed are, for some reason, too low. Sympathetic 
majorities in Congress in 1922 and 1930 incorporated section 516 in the 
Fordney-McCumber and Hawley-Smoot Acts, respectively, providing for 
such legal protests by domestic producers. But such a spirit did not per- 
vade the Democratic Congress which amended the 1980 act with the 
Trade Agreement Act of 1934 (section 350). On the contrary, when the 
latter was being considered, Senator Harrison introduced an amendment 
which provided that the domestic manufacturers’ protest provisions of 
the Hawley-Smoot bill should not apply to any article with respect to 
the importation of which the United States had entered into a foreign 
trade agreement. This amendment was finally adopted. And the Ameri- 
cen manufacturer was left without an opportunity to contest the consti- 
tutionality of this act, except in the manner tried by Mr. Fletcher. 

And this may prove a broken reed to lean upon. That the constitution- 
ality of a statute cannot be attacked by one who has not been injured by 
its application, seems well established. “A litigant can be heard to ques- 
tion the validity of a statute only when and in so far as it is applied to 
his disadvantage,” said the Court in Rindge Co. et al. v. County of Los 
Angeles.!’7 Therefore, since Congress has denied Fletcher a remedy in a 
suit as an “injured” domestic producer, and he can show no real injury 
as an importer, his chances for success in the courts appear to be slender 
indeed.18 

There seems to have developed in the minds of domestic producers a 
belief that they have a vested right in a protective tariff. In a plea for a 
rehearing of his case, Mr. Fletcher now seeks to show that he has been 
injured as a result of the reciprocal trade agreement with Cuba. He is a 
producer of certain crops in Florida, and lowered duties are letting in 
competitive goods. Therefore, he is injured. That he cannot constitution- 
ally be denied a right to sue where such an injury exists, seems to be the 
basis of his new contention. The plaintiff is undoubtedly confusing his 
situation with the use of the due process clause by the courts in setting 
aside unreasonably low utility rates. 

In ex parte Young,” it was found that a state could not deny the ju- 
dicial process to a utility company whose rates had been made unreason- 


17 262 U. 8. 700, 709-710. See also Cooley’s Constitutional Limitations, 8th ed., 
I, pp. 3389. 

18 In Maas. v. Mellon, 262 U. 8. 447, 448, the court asserted: ‘“We have no power 
per se to review and annul acts of Congress on the ground that they are uncon- 
stitutional. The question may be considered only when the justification of some 
direct injury suffered or threatened, presenting a justiciable issue, is made to rest 
upon such an act. The party who invokes the power must beable to show not only 
that the statute is invalid but that he has sustained or is immediaisly in danger of 
sustaining some direct injury as a result of its enforcement, and not merely that he 
suffers in some indefinite way in common with people generally.” The italics are mine. 

u 209 U. S. 123. 
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ably low by the state commission. But utility rates, as in the Young case, 
are not in the same category as customs rates. The due process clause has 
often been invoked to protect the property rights of utility companies 
against unreasonably low rates for services rendered. But a tax is differ- 
ent. It is not a toll for services, but a demand of sovereignty. It involves 
the power to destroy. Mr. Justice Sutherland put it plainly in the Mag- 
nano case?! “Nor may a tax within the lawful power of a state be ju- 
dicially stricken down under the due’ process clause simply because its . 
enforcement may or will result in restricting or even destroying par- 
ticular occupations or businesses...’ The question of the reasonable- 
ness of a tax rate has, throughout our judicial history, been regarded as 
a non-justiciable one.” It must remain so unless the judges wish to set 
themselves up as a council of Elder Fathers who are going to legislate 
from the bench. Imagine the problem of sitting in judgment on the case 
of every citizen who regards his property tax as too high or a customs 
tax as too low. 

But Mr. Fletcher still has hopes of winning his suit. And should he fail, 
there will be others. In fact, the Customs Court’s docket is being flooded 
with protests under the reciprocity provisions. Two of the leading cases 
are confronting technical difficulties very different from those in the 
Fletcher case.* But eventually the courts may have to consider an ob- 
jection to the Trade Agrzement Act where its constitutionality may be 
more seriously questioned. 

IV 


The political dispute over the present reciprocity act has turned on the 
question of nomenclature. The Democratic proponents of the measure 
ominously labeled it a “trade agreement act.” And the Republican op- 
ponents insist upon referring to the agreements as “treaties.” Since the 
statute makes no provision for Senate ratification, the latter are obviously 
hopeful that the Supreme Court will declare the agreements unconstitu- 
tional. As the original brief of Mr. Fletcher’s counsel indicates, his case 
rests primarily upon the point that these “treaties,” lacking Senate 
ratification, are void. 

But why bandy words? On this point at least, the Court has already 
spoken. Similar trade agreements were made in pursuance of section 3 
of the Tariff Act of 1897. And in the case of B. Altman & Co. v. United 


20 A. Magnano v. Hamiltan, 292 U. S. 40 (1984). 

31 Except in Mr. Justice Butler's reasoning in Great Northern Ry. Co. v. Weeks, 
207 U. S. 135 (1936). 

a In Von Damm v. United States (T. D. 48485, August 10, 1936), a contro- 
versy over the special status af Cuba arose. This was anticipated in my monograph, 
The President's Control of the Tariff, pp. 53-55. Behind this case is also a bit of 
high politics. The Florida producers of fruits and vegetables are inducing the South 
American countries to raise the somewhat embarrassing question (from the “good 
neighbor” point of view) of Cuban status. ~ 
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States,” the Supreme Court held one such agreement to be a treaty in 
the constitutional sense. In fact, a treaty is “a compact made between 
two or more independent nations with a view to the public welfare.” % 
Undoubtedly this language is broad enough to cover all forms of inter- 
national agreements. But, said Justice Day in the Altman case: “While 
it may be true that this commercial agreement... was not a treaty 
possessing the dignity of one requiring ratification by the Senate of the 
United States, it was an international compact ... made in the name 
and on behalf of the contracting countries, and was proclaimed by the 
President. If not technically a treaty requiring ratification, nevertheless it 
was a compact authorized by the Congress of the United States, negotiated 
and proclaimed under the authority of the President.” Thus he implied that 
it was legal, even though the agreement in question was “not technically 
a treaty.” 

The proponents of the reciprocal trade agreements will doubtless main- 
tein that such arrangements are merely fluctuations of the tariff rates 
according to a given policy and plan prescribed by Congress, and within 
specified limits. This delegation of authority is no greater than that which 
continues to exist under the cost-equalization policy of the two previous 
teriff acts. While the technical point of no Senate ratification may be 
teised, it may very reasonably be argued that the consent of the whole 
Congress is not inferior, in matters of this kind, to the consent of the 
Senate alone. The supreme legislative authority is Congress. Revenue 
measures are regarded as peculiarly within the perview of the two houses 
of Congress rather than of the Senate alone. The power of the President 
and the Senate is necessarily subordinate in some respects. An ordinary 
act of Congress may abridge a treaty at any time.** And what is to pre- 
vant a bare majority of both houses (the supreme authority in revenue 
matters) from laying down a policy and plan to guide the Administration 
in its future actions? Congress can as well give its consent to specific 
tariff changes before as after a given contingency arises. 

And finally, should a contestant win his suit by getting the Supreme 
Court to declare the Trade Agreement Act unconstitutional on such a 
minor technicality, there is nothing to prevent Congress from passing 
a resolution which would promptly put all tariff rates which had existed 
under the agreements immediately back into full force and effect for the 
duration of such period as desired. In short, Mr. Fletcher has little chance 
o7 ultimate success, except with the tacit approval of Congress as well 
a3 with favorable action from the courts. 

Jonn Day LARKIN. 

College of the City of New York. 


s 224 U. S. 583, 600. % Bouvter’s Dictionary, II, 1136. 
3 Green v. Biddle, 8 Wheat. 1, 85; Virginia v. West Va., 11 Wall. 39, 59; 
Foole v. Fleeger, 11 Peters, 185, 209. = Head Money Cases, 112 U.S. 580, 589. 
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- Reorganization of the General Accounting Office. President Roosevelt’s 
message of January 12 urging a thorough reorganization of the adminis- 
trative branch of the federal government was greeted by a Congress un- 
doubtedly astounded at the number and revolutionary character of the 
reforms advocated. Among the suggestions around which opposition has 
crystellized is the proposed redistribution of the General Accounting 
Office’s functions relating to accounting, expenditure control, and audit- 
ing between a more circumscribed “General Auditing Office” and the 
Treasury Department. It is unfortunate that the benefits to be derived 
from this reorganization are not widely recognized. On the contrary, the 
move easily lends itself to characterization as an arrogation of further 

` power on the part of the Chief Executive and an attempted removal of 
the administrative branch of the government from any effective control 
by Congress. In the words of Senator Vandenberg, “it would put a muzzle 
on the only watch-dog that’s left around here.” Publicity is given to the 
“proposed abolition of the Comptroller-General’s office,” as though this 
independent critic of Administration expenditures were to be done away 
with entirely. Actually, under the President’s plan provision is made 
for an independent audit which could be made more effective than the 
confused control exercised by the Comptroller-General under the present 
arrangement. In addition, the recognition of accounting and expenditure 
control as fundamental elements of management would bring into the 
federal system an increased efficiency in administration which is sadly 
needed. . 

Let us examine briefly the three major functions of the General Ac- 
counting Office—namely, accounting supervision, expenditure control, 
and audit—with a view to the effect which reorganization would have 
upon each. 

Accounting System. Under the Budget and Accounting Act of 1921, 
the Comptroller-General was authorized to keep the personal ledger ac- 
counts of disbursing and collecting officers, and in addition was directed 
to “prescribe the forms, systems, and procedures for administrative ap- 

` propriation and fund accounting” in the federal departments and estab- 
lishments. As is pointed out by the President’s Committee.on Adminis- 
trative Management, “fifteen years have since elapsed, and still no com- 
prehensive and adequate system of general accounts has been developed 
by the Comptroller-General’s office.’ Those who looked to the act of 
1921 to bring about marked improvement in our governmental account- 
ing systems have been sadly disappointed. There are several possible 
explanations for this lack of progress—the difficulty of changing estab- 
lished procedures, the tremendous work-load already carried by the 


1 Report of January, 1987, p. 20. 
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General Accounting Office, the adequacy of existing accounting methods 
for auditing purposes. Whatever the cause, the result has been a complete 
failure to recognize and utilize the value of general accounts for adminis- 
trative purposes. Such accounts furnish the information necessary for a 
continual and enlightened redefinition of administrative practices and 
policy. They are the necessary foundation of current control of subordi- 
nate officials by those responsible for the workings of the administrative 
branch as a whole. Budgetary plans, borrowings and debt administra- 
tion, expenditure curtailments, transfers of funds, efficiency research— 
all these are executive functions which make efficient administration 
possible. Yet an executive without an accounting system fashioned and 
controlled with due regard to its management as well as its auditing value 
ie like a carpenter without his tools. How many successful private firms 
would be willing to surrender accounting control to an independent audit- 
ing agency? The answer is obvious, since accounting is a tool of manage- 
ment (as well as a safeguard against dishonesty) and is treasured as such. 

President Roosevelt is not the first to see the defect in our federal 
` treatment of the accounting problem. Mr. A. E. Buck and other leading 
. Scholars in the field of fiscal administration, ex-President Hoover, and, 
interestingly enough, a special committee of the United States Chamber 
of Commerce, have all advocated the centralization of accounting in an 
agency directly under the President. The present plan, by transferring 
to the Secretary of the Treasury the “authority to prescribe and super- 
vise accounting systems, forms, and procedures in the federal establish- 
ments,” would accomplish this long-delayed reform. 

Control of Expenditures. The apprehension of numerous distinguished 
witnesses? in 1919 did not prevent Congress from uniting under the 
Comptroller-General the functions of controlling expenditures and con- 
cucting an independent audit. This was in direct contrast to progressive 
business practice, which draws a sharp distinction between internal 
financial control (a function of management) and external financial con- 
trol (a safeguard on behalf-of the owners),? and was also in contrast to 
the fiscal organization of the British government. Fifteen years of ex- 
perience under Mr. McCarl’s administration-of the General Accounting 
Office have borne out the fears of 1919 and have increased the number of 
those who are convinced that a separation of “controlling” and “audit- 
ing” functions is essential.‘ 


* These included Governor Lowden of Lllinois, then Secretary of the Treasury 
Carter Glass, President Goodnow of Johns Hopkins University, President Butler 
of Columbia University, Mr. Henry L. Stimson, and Dr: Frederick A. Cleveland. 
Bee tbid., p. 21. 

3 Bee G. C. 8. Benson, Financial Control and Integration (1984), Chaps. 3—4. 

‘Dr. W. F. Willoughby, who was largely responsible for the Budget Act of 1921, 
has been disappointed in the way General Accounting Office control has developed. 


510 THE AMBRICAN POLITICAL SCIENCE REVIEW 


The delays resulting f-om an attempt to settle every detail of federal 
expenditure in the General Accounting Office are notorious. Months, and 
even years, are frequently required to investigate each small expenditure 
and to make final settlement of claims. Since it is removed from actual 
_ administration, the General Accounting Office constantly requires de- 
tailed information suppcrting a proposed expenditure of minor propor- 
tions. The cost of preparation may exceed many times the amount of the 
expenditure itself; thus, in May, 1935, when the T.V.A., through an 
oversight, made an underpayment of fifty-seven cents to a railroad com- 
pany, the total cost of settling the claim, i.e., the time, correspondence, 
and photostatic copies demanded by the Comptroller-General, was be- 
tween five and ten dollars. Delay and inconvenience to the spending 
agency do not justify 2 demand for fiscal irresponsibility. However, an 
officer within the administration, through familiarity with administrative 
practices and problems, could maintain effective control of current ex- 
penditures without requiring voluminous evidence explaining and sup- 
porting every cent which is spent. Unnecessary delays need no longer 
hold up administrative action and incur the ill-will and higher prices 
of those in private business who render the government goods and | 
services. 

The Comptroller-General has proclaimed himself the sole interpreter 
of appropriation acts and all statutes governing the expenditure of federal 
funds. In an early ruling, Mr. McCarl held that the decision as to whether 
expenditures of public funds are “authorized by law, and are for the 
objects or purposes for which the appropriations sought to be charged 
are available,” is a matter for determination solely by the Comptroller- 
General, “and may not be adjudicated in any court.’’s Or again, witness 
the following excerpt from a committee hearing in 1928: 

Question: “As to the expenditure of appropriated money, according to 
your interpretation of thə law, the Comptroller-General’s Office is the 
court of last resort?” 

Assistant Comptroller-General Lurtin R. Ginn: “Absolutely, except you’ 
gentlemen up here....75 . 

The result has been a legalistic interpretation which upon occasion has 
defied the intentions of Congress, the desires of the President, the rulings ` 
of departmental legal advisers and the Attorney-General, and the de- 
cisions of federal courts, including the Court of Claims.” Few would ob- 


He recently told the writer that he believed a separation of “controlling? and 
“auditing” functions is now desirable. 5 3 Comp. Gen. Dec. 545. 
5 Hecrings before House Committee on Erpendiiures in the Executive Departments 
on H.R. 12180, 70th Cong., Ist sess., March 28 and 31, 1928. 
' 7 Mr, McCarl has recognised only the authority of the Supreme Court in such 
matters. See Harvey Mansfield, “Judicial Review of the Comptroller-General,”’ 
Cornell Law Quarterly, Vol. 20, p. 458 (June, 1985). 
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ject to Mr. McCarl’s view that “however meritorious a claim, it cannot 
be allowed by the Comptroller unless there is some appropriation or 
stetutory authority therefor.” Whether or not that authority exists in 
a given instance is a different matter, and many of the Comptroller’s 
ruings are arbitrary and ‘unreasonably restrictive. The Employees’ 
Compensation Commission, for example, following the general practice 
and under the wide discretionary powers granted it by the act of 1916,8 
included occupational diseases under “personal injuries.” The Attorney- 
General agreed to this reasonable interpretation, but it was overruled by 
Mr. McCarl,* and an express sanction of the Commission’s position by 
Cengressional act!° became necessary. Again, the Comptroller-General 
has ruled that naval appropriations are not available to pay the travel 
expenses of dependents of naval officers ordered home pending change of 
station, in spite of contrary interpretations by the Secretary of War, the 
Attorney-General, and the Court of Claims.“ Purchase of bridge-toll 
coupon books, despite a saving of 50 per cant, is illegal as an advance of 
' federal funds before the purchased service is received. Treatment of the 
walls and ceilings of a public building with sound-deadening felt is not 
an item of repair or preservation but an improvement, and is not payable 
frcm an appropriation for repairs and preservation of public buildings." 

In the third place, General Accounting Office control of expenditures 
has resulted in the substitution of accounting officer judgments for those 
of executive officers in matters properly of an administrative or dis- 
cretionary nature. Such decisions by independent officers are inevitably 
characterized by a lack of knowledge and sympathy with respect to ad- 
ministrative policies, practices, and problems. Furthermore, when tech- 
nical questions are involved, the very technicians whom we employ be- 
cause of their expertness are pushed into the background. Among many 
expenditures of the Emergency Fleet Corporation objected to by Mr. 
M2Carl were the lump-sum agreements under which government vessels 
were turned over to private operators for operation over agreed routes. 
Whatever the merits of the plan, it was adopted after careful adminis- 
tretive consideration and fourteen years of experience, and in full con- 
fidence that it represented the best plan for safeguarding the interests 
of the government in the liquidation of the Fleet Corporation.“ This was 
an executive decision and not properly within the jurisdiction of the 
accounting officers. The Comptroller-General’s objection to many of the 


® 39 Stat. 742. § 2 Comp. Gen. Dec. 784. 10 43 Stat. 389. 

11 See 34 Op. Att'y Gen. 346; cf. New York Times, March 9, 1935. 

4 Hearings before the Committee on Military Affairs, House of Representatives, 
- “Tennessee Valley Authority,” 74th Cong., Ist sess., May, 1935, p. 571. 

13 2 Comp. Gen. Dec. 301. 

4 House Document 881, 72nd Cong., pp. 6f. 
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operating and construction methods of the T.V.A. caused Dr. Morgan 
to state the issue in these words: ‘“Whose judgment shall prevail, in the 
conduct of a huge construction job, the engineers on the job, or the 
auditors?’’!® An examination of Mr. McCarl’s T.V.A. audit report reveals 
the substitution of General Accounting Office judgments for those of 
T.V.A. experts at many points. These included technical questions in- 
volving specifications for complicated machinery and equipment and the 
need for emergency purchases, as well as management problems involv- 
ing personnel and the proper use of T.V.A. automobiles. For example, 
a case in which a T.V.A. employee travelled 4,765 miles at a cost of two 
cents a mile was compared to a case of “mismanagement” in which 
another employee travelled only 268 miles at a cost of fifty-six cents per 
mile, most of which was set depreciation. According to the Comptroller- 
General, the latter employee should not have had a car of his own, but 
should have been assigned a car from a central pool, whenever one was 
needed. The facts in the case are interesting. The case of “bad manage- 
ment” concerned the construction superintendent in entire charge of the 
$20,000,000 Norris project. No general pool of cars was maintained in 
that locality, and the superintendent had his car always at hand, ready 
to travel a mile cr two at a time—from the dam site to the office, to the 
paymaster’s office, to the warehouse. Certainly an efficient private firm 
would have ridiculed the suggestion that such a man should call on a 
central pool for a car or else walk around from place to place. On the 
other hand, the case of large mileage and low cost involved the daily 
commutation of the assistant superintendent from his home in Knoxville 
to the job at Norris, a distance of 25 miles. Actually, this was bad manage- 
ment, and as soon as a house was available for him in the town of Norris, 
he was moved there. The General Accounting Office’s position in both 
cases was untenable. 

Unreasonably legalistic interpretation of appropriation acts, on the 
one hand, and administrative decisions of the General Accounting Office, 
on the other, have the effect of compelling inefficiency in the federal 
administration. Under the Public Utility Holding Company Act of 1935, 
for example, the Securities and Exchange Commission was authorized 
to study and report upon the activities of investment trusts. Much sta- 
tistical material was gathered, and the assembling, tabulation, and co- 
ordination of these data became necessary. With its own statistical per- 
sonnel and equipment engaged in regular reporting, the 8.E.C. felt that 
since the additional work was only temporary and the time element so im- 


18 Hearings (supra n. 12), p. 572. 

16 See “Report of Audit of the Transactions of the Tennessee Valley Authority . 
from June 16, 1933, to June 30, 1934, made by personnel of the General Accounting 
Office,” p. 184. 
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portant, it would be most economical to contract with a private company 
for ths job, and thus avoid the renting of additional equipment and the 
emplcyment and training of new personnel. The Comptroller-General 
refused to sanction the contract, however, on the ground that Congress 
had “doubtless contemplated the performance of all duties” connected 
wita zhe investigation by the regular employees of the Commission.” 
He pcinted out that the Commission had “authority” under the Holding 
Company Act for the acquisition of new equipment and personnel! In 
anothar ruling, the Comptroller held that the Postmaster-General cannot 
lease unused space in public buildings in the absence of specific statutory 
autaority therefor.!8 Under the act of June 15, 1935, the Secretary of 
Agriculture was authorized to acquire for parks and recreational purposes 
submarginal lands which were subject to rights-of-way, easements, and 
reservations, if in his opinion such reservations would not interfere with 
the use of the lands for the purposes of the act. The Secretary’s statement 
tha; reservations on land purchased had been administratively con- 
sidered and would not interfere with the intended use of the lands was 
not accepted by Mr. McCarl, who demanded in each particular case the 
complete facts upon which the conclusion was based.!® This resulted in 
much detailed gathering and preparation of data, which in some cases 
was deemed so expensive as to warrant in its stead payment of a higher 
price to secure the land unencumbered. In another connection, the 
Comptroller-General has declared illegal the leasing of space in public 
buildings for private use where payment is to be made through repairs 
in lieu of cash rentals. This decision was based on the general statutory 
prohibition of repairs amounting to more than appropriations therefor,?° 
and prompted the Secretary of War to declare that the authority to lease 
buildings would be “largely an empty one.’ 

The compulsory inefficiency arising from General Accounting Office 
conircl of expenditures is most keenly felt in the case of business enter- 
prises in which the government is engaged. Here freedom from legalistic 
and rgid regulations is essential. Economic and technological factors 
necessitate a responsive flexibility in procedure and management. Emer- 
gencies must be met promptly, customers must be pleased, advantage 
must be taken of favorable market conditions. The government corpora- 
tion kas been utilized as an administrative device largely in order to 
sectre this desirable freedom in administrative and financial matters. 
While Mr. McCarl was unsuccessful in his attempt to secure complete 


u Cnpublished decision, May 2, 1936. 18 14 Comp. Gen. Dec. 169. 

1? Unpublished decision, April 14, 1936. 20 Revised Statutes, sec. 3733. 

2- Rae 8 Comp. Gen. Dec. 633. 

3 S> M. E. Dimock, Government-Operated Enterprises in the Panama Canal 
Zone (1934), Chap. 9; also H. VanDorn, Government-Owned Corporations (1926). 
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control over fiscal transactions of all such agencies,” compliance with his 
regulations in the case of such enterprises as the T.V.A. has meant added 
expense. 

The amount of federal funds “saved” through the expenditure control 
functions of the General Accounting Office has occasionally -been esti- 
mated and offered in laudation of the Comptroller-General.™ It cannot 
be denied that many illegal and unwise expenditures have been recovered, _ 
and still others prevented. On the other hand, few have stopped to think 
how much the activities of Mr. McCarl have cost the federal government 
in delays, in unreasoneble interpretation of appropriation acts, in inter- 
ference in matters properly administrative, and in compulsory inefi- 
ciency. President Roosevelt’s proposed transfer of accounting and 
expenditure control to the Treasury will make possible the continuation 
of legitimate “savings,” and at the same time will pave the way for the 
removal of much of the added expense and inefficiency which have been 
the price of our “independent watch-dog.” It is too much to expect that 
red tape and friction between administrative and financial officers will 
entirely disappear under the proposed arrangement. Experience with the 
Comptroller of the Treasury before 1921 belies such an eventuality, and 
indeed a certain amount of disagreement is inevitable if both groups are 
conscientiously performing their duties. Obstructions to efficient adminis- 
tration, however, should be substantially decreased. The Secretary of the 
Treasury and the Attorney-General will both be in sympathy with the 
major policies and objectives of the Administration in power, and ` 
through cabinet meetings and other contacts they will possess at least a 
modicum of familiarity with the administrative problems of the federal 
departments and agencies. 

Post-Audit. A post-audit by an agency independent of the spending 
authorities is an undisputed essential of good business and governmental 
practice. In business, it safeguards the stockholders; in government, it 
protects.the taxpayers. Obviously, the independence of the auditing body 
is the very heart of this protection. In the Budget Act of 1921, the in- 
dependence of the Comptroller-General was well insured, and a satisfac- 
tory audit was confidently expected. The additional power of disallowing 
expenditures was looked upon as a means of strengthening, rather than 
interfering with, this audit. The results, however, have not justified the 
expectation. Not only has the multiple function of the General Account- 
ing Office had a disastrous effect upon executive and administrative 
action; it has also, in the words of the President’s Committee, “failed to 
achieve an independent audit of national expenditures.” 

The Comptroller-General has been so busy with his controlling function 


3 See his Annual Report, 198£, pp. 13ff. 
u E.g., 78 Cong. Record, 10423-24. 
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that any thorough and prompt audit of expenditures for the scrutiny of 
Congress has been impossible. A report of transactions concluded many 
months earlier is of relatively little value. Yet the General Accounting 
OŤce staff, commonly referred to as the most over-worked body in 
Washington, continues to carry on its function as conceived by Mr. 
McCarl in such a way that the “audits” become progressively more and 
more delayed and unsatisfactory. All accounts are sent to the Washington 
office, together with supporting material justifying proposed or as yet 
unallowed expenditures. This centralization of activities in Washington, 
together with detailed examination of supporting evidence, produces a 
congestion which is increased when’ readjusted expenditures return for 
final auditing. To the extent that the Comptroller-General has already 
given decisions on administrative questions, the final check-up becomes 
ix effect a review of his own determinations and thus relatively worthless 
as an independent post-~audit. 

Furthermore, the value of an audit report dapada in large part upon 
the consideration which it receives at the hands of the legislature. In the 
federal government, the Comptroller’s reports have little effect upon 
Congress, in so far as careful study and remedial action are concerned. 
This is partly because thorough and prompt audit reports have not been 
forthcoming. Another factor is the nature of the reports which have been 
made from time to time. Thus, the T.V.A. report of 1935, due to the audi- 
tors’ lack of familiarity with the enterprise and the tendency to make 


-administrative decisions, is full of many ludicrous exceptions which Dr. 


Morgan riddled in committee hearings. After a spectacular “revelation” 
ky Senator Austin, the whole document was soon discredited, and the 
issue became the distribution of functions between the T.V.A. and the 
General Accounting Office rather than the examination of an independent 
audit. Much the same is true of the Comptroller-General’s audits of the 
Fleet Corporation’s transactions, made public in 1929 and 1932.% Once 
the function of the General Accounting Office became properly defined 
es post-auditing, the energies of that agency could be devoted to the 
preparation of regular reports which would merit Congressional attention. 
Still another reason for Congress’ indifference to previous audit reports 
is the absence of Congressional machinery conducive to study and utiliza- 
tion of the information furnished. The energetic, opposition-controlled 
Publie Accounts Committee of the British Parliament offers striking con- 
trast, and Mr. Buck’s long-standing recommendation of a similar de- 
velopment in this country* should be adopted as a part of our fiscal 
reorganization plan. 3 

Conclusion. The time is long past due to remedy the costly defects 


% House Document 111, 71st Cong., and House Document 217, 72nd Cong. 
3 A. E. Buck, Public Budgeting (1929), p. 560. 
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which have appeared in our federal system of fiscal control. The recom- 
mendations of the President’s Committee on Administrative Manage- 
ment are the result of careful study and are eminently sound. Accounting 
supervision and expenditure control are executive functions requisite to 
efficient administration end should be transferred to the Secretary of the 
Treasury, who is in turn responsible to the President. At the same time, 
an effective post-audit should be guaranteed by the continued independ- 
ence of a “General Auditing Office” with properly defined functions. 

Congress has the opportunity to destroy one more pillar of support for 
the old argument that government is inevitably inefficient. No progressive 
business organization wculd tolerate the exercise of executive functions 
by an independent auditor. True, government is spending the taxpayer’s 
money. But is a successful private corporation any less the steward of its 
stockholders? It can hardly be repeated too often that an efficient, as well 
as an accountable, admiristration is democracy’s hope of survival. 

Joun McDiarmid. 
Princeton University. 


METHODOLOGY 


Suggestions for a General Index for Political Science.* For some time, 
the growing stature of political science as an independent social science 
has been a notable feature in American universities. Yet, up to the pres- 
ent time, the categories of this new field of scientific endeavor have not 
found their way into the indexing departments of libraries, nor have they 
been, recognized by indexers of other collections. Even the editors of 
encyclopedias, people of great learning and ability, have omitted some 
of the most significant topics of political science, because of the lack of 
any accepted index indicating the range of the field and focusing atten- 
tion upon its primary categories. The American Political Science Review 
itself is confronted with the problem of a suitable subject-index. The 
growing complexity of all kinds of materials bearing upon the work of 
political scientists, and more particularly the increasing mass of public 
documents, has become more and more baffling. Even the skillful indexers 
of the Congresstonal Record, for example, seem unaware of the major 
topics of interest for political science, and thus no sign-posts of the usual 
kind have been made available to workers in our field. This state of 
affairs is our own fault. Political scientists have failed to get together on 
a suitable guide for libraries and other centrally placed distributors of 
information. They have not provided any list of subjects which might 
aid such people in their work. But if it is our fault, the fault is in part 
due to the controversial nature of our subject-matter. This controversial 
matter manifestly does not permit of the adoption of the point of view 
of any individual scholar. Hence, only an index embodying the emphases 
of conflicting points of view can have practical value. None but a mod- 
estly pragmatic foundation can make such an index broad enough to 
satisfy varying demands. Neither rigid logic nor a fanciful metaphysic 
will do. Unhappily, such a pragmatic approach to the problem will also 
be subject to extensive criticism on all sides. In fact, the danger is con- 
siderable that such an index will appear as unsatisfactory to everybody 
a3 do most compromises. The charge will be brought by the different 
schools of thought that such an index fails in consistency, order, and 
alequacy. Nothing but equanimity in the face of adversity seems left 
when one faces such criticism. Indeed, the author of this investigation 
and his assistant do not wish to identify themselves with the list of 
categories here presented, for they represent the viewpoints of many 
other scholars besides themselves. 

The purpose of this survey, then, is to examine the possibilities of 


* The research work involved in the preparation of the following material was 
made possible by a grant from the Committee on Research in the Social Sciences at 
Harvard University, for which the authors wish to acknowledge their thanks. 
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constructing an index of fundamental political science concepts. The 
method employed has been the preparation and criticism of a working 
index of general political science terms, of the sort that might be used 
by scholars in private research, or that might be made the basis of a 
subject-heading classification for libraries or an index to publie docu- 
ments. The attempt was made to confine this index to an arbitrarily 
limited number of terms; in effect, a search was instituted for the 100 
most important (i.e. most common, most popular, most generally ac- 
cepted, or most clearly defined) terms now in use by political scientists. 

The need for a classification of political science categories has long been 
recognized. To take as a single example the problem of public documents: 
librarians freely admit that a subject-matter classification is here essen- 
tial. Librarians have been confused and handicapped by the fact that 
government documents are not issued by author; further, some classifica- 
tion must be achieved which will cut across the lines of state, federal, 
county, municipal, and foreign documents, and eliminate the laborious 
search through shelves of meaningless titles to find the precise material 
needed. The various mechanical aids devised by the Superintendent of 
Public Documents have been of considerable help in specific cases, but 
have in no sense solved the basic problem, which is that of subject-heading 
classification. Collaboration between the research worker and the libra- 
rian is necessary for an adequate classification; and the first step isa - 
formulation of the scholar’s needs in the way of an index. 


I 


The preparation of the index began with a preliminary survey of (1) © 
the sources from which material for an index could be.drawn, and (2) 
methods of handling the material found. Using the writings of the last 
twelve. presidents of the American Political Science Association as a 
foundation, a bibliography was selected which attempted to cover the 
whole range of political science. Of about 35 books examined, 22 were 
finally chosen for the preliminary survey. The categories used in the 
indexes of these books were alphabetized, and the resulting list was 
examined for duplication and for non-analytical categories such as proper 
names. 

This preliminary survey brought four main results. First, it indicated 
that the general method adopted would be reasonably adequate; the use 
of indexes of scholarly writings in the field would furnish a satisfactory 
basis for the construction of a list of categories. In the second place, the 
preliminary survey revealed a rather high percentage of duplication 
among indexes, and a large proportion of proper names. This raised the 
question of whether it would be better to enlarge the list of sources, or 
to prepare a basic list of categories and thereafter check it against other 
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indexes or standard lists of categories. Third, the survey revealed a notice- 
able lack, in the indexes consulted, of public administration categories 
on the one hand, and of systematic analytical categories on the other. 
Finally, the survey furnished a list of 225 terms, condensed from a total 
of 548, which was made the basis of further procedure. 

Revision of this preliminary list began with an examination of addi- 
tional sources, enlarging the index to include those categories which had 
been lacking. This was followed by internal consolidation of the list to 
eliminate categories which could be combined, at the same time con- 
structing fresh analytical categories where necessary. In this manner, 
the index was reduced to a total of 83 categories. 

A series of checks was then employed. The index was first compared 
with the Encyclopedia of the Social Sciences, the Dictionnaire d Adminis- 
tration, and the Deutsches Handwoérterbuch. It was then sent to a mailing 
list of 100 scholars in the field of political science, and was revised on the 
basis of the comments and additions received from the 78 who responded. 
Finally, it was checked against the schemata of various general works 
on the science and method of government. 


1 


The criticisms received from the mailing list of 100 members of the 
profession raised practically all the problems involved in a project of 
this sort. In general, these may be grouped under three headings: the 
technical problems suggested by the attempt to construct a subject- 
heading classification for libraries; the quasi-technical problems encount- 
ered in making the list useful to scholars for private indexing; and the 
scientific problems presented in constructing a consistent framework for 
the terminology of political science as a whole. Of the specific criticisms 
made of the tentative list, four were repeated by several individuals: 
that the list was not sufficiently detailed; that it lacked consistency in 
the type of terms used; that many of the categories were ambiguous or 
did not represent any generally accepted definition; and that it showed 
no coherent or codrdinated scheme of reference.! 

The primary requisite for a subject-heading classification for libraries 
is comprehensiveness. Whatever the general frame of reference, the classi- 
fication must be able to contain all possible titles. This indicates a classifi- 
cation elaborated into practically endless detail, not only by means of 


1 The statistical data concerning the inquiry are as follows: 100 scholars were 
circularized, of whom 78 replied, 32 of them accompanying their reply with more 
or less extensive letters of comment. These 78 scholars added a total of 323 separate 
estegories to those presented for their criticism. Naturally, individual categories . 
not repeated by anyone else were most numerous. Of these there were 208, while 
only one category was demanded by 10 individuals. 
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subdivision, but by cross reference to synonyms and antonyms. Thus, the 
classification used by the Public Administration Clearing House in its 
Joint Reference Library includes approximately 3,000 subject-headings. 


On the other hand, the Municipal Reference Library of the University ; 


of Minnesota has worked out a classification of subject-headings with 
only 21 basic terms, which has been elaborately subdivided for practicg’/’ 
library use. Moreover, neither of these systems offers more than a parf‘al 
classification, covering a limited portion of the field of political cde 
The comments offered by members of the profession indicated’ that 
the tentative list should indeed be enlarged. Representatives of each of 
the various divisions of political science offered additions to the list on the 
basis of their special interests, enlarging the index to approximately four 
times its original size. It is significant, however, that a relatively large 
amount of duplication was found here, certain categories being repeated 
in the comments of several scholars. Further, the index remained basically 
the same sort of compromise affair that it was when sent out; the con- 
cepts which scholars considered fundamental included categories both 
broad and narrow, concrete and abstract, as of equal significance. Thus, 
the broad terms “Administration,” “Political Theory,” and ‘“Jurispru- 
dence” were suggested; similarly ‘‘Collectivism” and “Liberalism.” The 
comparatively narrow term “Immigration” was considered essential by 
a relatively high proportion of scholars; similarly, “Mandates,” ‘“Uni- 
cameralism,” and ‘Treaties.’ Both ‘Pressure Groups” and ‘“Propa- 
ganda” were favored strongly. To suggest that the collaborating scholars 
gave merely their casual and unconsidered reaction is only to strengthen 
the point that compromise is inevitable. 
A second requisite for the library index is clarity of terms. Vague and 
-ambiguous categories must either be eliminated or in some way given a 
clear and unmistakable meaning. The present survey indicates two 
methods by which this might be accomplished: subdivision and cross- 
reference. The possibility of achieving a completely uniform terminology, 
i.e., a system using exclusively abstract or concrete terms throughout, 
seems small; the replies to the mailing list supported the writers’ initial 
conviction that there is no general agreement, but rather the contrary, 
about the definition of political science terms in the first place, and about 
the possibility of, or even the need for, such definition in the second place. 
Thus, students of public administration do not uniformly accept the 
subdivision of “Bureaucracy” into “Hierarchy” and “Function” ; indeed, 
the replies indicated no mere indifference but a sharp clash of opinion 
as to this term’s meaning and significance. 
Still, the collaborating scholars either suggested or implied “iat a 
degree of consistency in definition may possibly be attained by the use 
of these two techniques; if nothing else, they precipitate the conflict of 
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opinion as to meaning, and force the political scientist to think about his 
own definitions. He must ask himself, for instance, whether an abstract 
cetegory should be subdivided into further abstractions or into concrete 
terms? Should subdivision be employed for the purpose merely of practi- 
cal definition, or for the achievement of logical consistency? 

In the construction of a pragmatic index, both subdivision and cross- 
reference must be adapted to the general need for compromise; this has 
been the guiding principle in the present instance. Thus, “Public Opin- 
icn,” “Propaganda,” and “Pressure Groups” have all been considered 
primary categories; but to the relatively concrete term ‘‘Pressure Groups” 
has been added the subdivision “Lobbying.” “Convention” has been 
subdivided into “Constitutional” and “Political”; and under the term 
“Constitution” has been subsumed “‘Constitutionalism.” ‘Direct Legis- 
lation” has been subdivided into “Initiative,” “Referendum,” and ‘‘Re- 
call.” These are all merely suggestive, as is the index in general; the as- 
simption is that it can be enlarged or altered along these lines as specific 
circumstances require. 

The same point can be made in the case of the cross-reference problem. 
Where the technique of subdivision is employed to achieve an index 
condensed into a very few basic categories, cross-reference is useful in 
attaining a workable compromise between abstract and concrete terms, 
koth types being used as primary categories. Thus, under ‘Colonial 
Policy” may be indicated “League of Nations” and “International Or- 
ganization” ; both these latter terms were given a high proportion of votes 
by the scholars circularized. Or, a category like “Law Enforcement” may 
be used both as a primary term and as a subdivision of “Public Safety,” 
by means of cross-reference. The needs of the particular problem at hand 
will in any case determine the specific use of terms; but this is not to say 
that specific cases will actually alter the definition of terms. 

The problems of the librarian formulating a classification of subject- 
headings for book titles and the problems of the scholar making an index 
for a book or for a mass of research materials are different only in degree; 
the points just discussed are common to both. It is hoped that the index 
here presented may serve as a point of departure for elaboration in the 
former case and refinement of definition in the latter. 

The point of criticism most interesting to the political scientist is the 
matter of a general frame of reference for political science terminology as 
a whole. In the present case, this inquiry has been confined within strictly 
pragmatic limits, indicated by the query: For the purposes of an index, 
what sort of framework is most adequate for grouping the terms used? 

‘One type of framework might be an enumeration of the “fields” within 
political science: public law, comparative government, political theory, 
public administration, international law, and the like, with appropriate 
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subdivisions under each major heading. From the practical viewpoint, 
this system would not be wholly undesirable; the classifications made to 
date have covered single fields in just this fashion. Further, as one collabo- 
rator suggests, each library collection has its own peculiar problems. It 
may well be, therefore, that this sort of classification will be the most that 
can. be attained, and that attention should be concentrated upon clarify- 
ing the terms within these subdivisions. 

A second type would cut across the divisions of political science to 
classify its fundamental terms into groups such as “Conception of 
Powers,” “Structure of Machinery,” “Ends of Power,” “Political Proc- 
esses,” “Remedies,” and “Sanctions.” This approaches closer to a 
scientific scheme. The problem here confronted is the lack of consistent 
framework among the divisions of the science; certain specific terms 
agreed on as fundamental defy subsumption under any of these headings. 
The most that can be done, perhaps, is to keep this sort of division in mind 
as the index is being prepared, to make certain that no material which 
properly falls within these groups is neglected. l 

A third type of framework is that employed by the authors of general 
treatises on the science and method of government. The same problems 
apply here as in the second type of organization; but this method has the 
advantage of offering a technique both available and usable in the actual 
construction of a classification. It was used in the present instance by 
abandoning the alphabetical form of the list in favor of an outline sug- 
gested by chapter headings and internal structure of various works on 
political science. However, this merely secures more adequate inclusion; 
as an attempt to discover a systematic scheme of reference which might 
be generally accepted, it is admittedly inadequate. 


m 


The foregoing discussion has been based at all points on the survey as 
actually conducted; the problems as presented were all explicitly raised 
or implied in the replies received from the scholars circularized. To sum- 
marize briefly, the index offered as a result of the inquiry is admittedly a 
compromise. There is an element of inconsistency in its make-up: some 
categories are very wide, others quite narrow; some are abstract, others 
concrete; some are nouns, others adjectives. An examination of the prob- 
lems involved in preparing an index of this sort seems to indicate that this 
is not merely a result of the conflict between theoretical perfection of 
structure and considerations of flexibility in practical use; it is also a 
reflection of inconsistency and diffuseness in the field of political science. 

Certain limitations on this type of inquiry are apparent. Unless the 
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inquiry is very strictly limited, the magnitude of the task and the scope 
of she knowledge required will make it impossible of conclusion or com- 
pletion. A second major limitation may be described as the inevitable 
artificiality of separating the problems involved in preparing an index of 
political science concepts. In a field so dynamic, so constantly in flux, 
the research worker can do no more than momentarily pin down a speci- 
men for examination; the selection of problems for study must necessarily 
be arbitrary, their description and analysis consequently somewhat artifi- 
cial, and conclusions merely tentative. 

Stil, the study does reveal certain criteria which are at least useful in 
the preparation of such an index. Bearing in mind the compromise aspect 
of the undertaking, these may be enumerated as follows: (1) The index 
should be unambiguous, achieving this either by limiting the list of pri- 
mary categories to terms whose definitions are very generally accepted 
as mutually exclusive by the profession, or defining the terms by careful 
su division and cross reference. (2) It should be comprehensive, to the 
ex.ent that the primary terms reflect the major divisions of political 
science. (3) It should be flexible, for the purpose not only of fitting the 
needs of the individual scholar, but also of reflecting the changing social 
situation and changing pedagogical ideas. l 

In conclusion, a word should be said about the question, explicitly 
raised by some of the scholars circularized, of whether this type of inquiry 
is worth while. The unusually large response to the questionnaire indicates 
that there is at least a widespread desire for the clarification of terminol- 
ogy; and the problems brought out in the analysis of replies suggest that 
while existing confusion is great, it is accidental rather than inherent. 
Perhaps a better statement of this general question would be: Which 
lines of inquiry are most fruitful? It is hoped that this survey, and the 
index offered, may here be suggestive. It is the writers’ belief that if a 
thoroughly pragmatic approach to the inquiry is maintained, the result- 
ing index must be of some value. It can become the basis of a working 
scbject-heading classification in libraries; it can be refined for the pur- 
poses of the individual scholar; and it will assist in the work of encyclo- 
pedists seeking to cover adequately the more general topics in political 
science terms. If consistency cannot be attained, at least it is possible 
to reduce confusion. The following list is offered as a point of departure. 
Parhaps, as time goes on, the viewpoints in our science will converge and 
allow greater consistency, as now exists in other sciences. Perhaps some 
new Aristotle, a genius for wide-range classification, will be stimulated to 
construct a completely consistent categorical schemeand secureits accept- 
ance by all schools of thought. We submit the result of our inquiry for 
what it may be worth as a foundation or as a target. 
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Absolutism 
Accounting 
Administration 
Judicial 
Municipal 
Public 
Aggression 
Agriculture 
Amendment 
Amending Power 
Appointment 
Appropriations 
Arbitration 
Industrial 
International 
Judicial 
Army 
Audit 


Balance of Power 
Bicameralism 

Bill of Rights 
Bi-Party System 
Borders or Frontiers 
Budget 
Bureaucracy 


Cabinet System 
Campaigns 
Capitalism 
Caucus 
Censorship 
Centralization 
Charters 
Civil Divisions 
Civil Service 
Classification 
Codification 
Collectivism 
Colonial Policy 
Mandates 
See International Or- 
ganization 
Committees 
Communications 
Communism 
Competency or 
Jurisdiction 
Conference 
Conservatism 
Constituency 


Constitution 
Conatitutionalism 

Convention 
Constitutional 
Political 

Codrdination 

Crown 
Monarchy 

Custom or Precedent 


Decentralization 
Defense 

Delegation of Power 
Dictatorship f 
Differentiation 
Diplomacy 


Direct Legislation 


Initiative 

Referendum 

Recall 
Disarmament 
Discipline 
Due Process 


Economy and Efficiency 
Education 
Elections 
Electoral System 
Electorate 
Emergency Powers 
Equal Protection 
Executive 


Faction 

Fascism 

Federalism 

Foreign Affairs 
Alien 
Emigration 
Immigration 

Function 

Functional Representa- 

tion 


Government Corpora- 
tions 

Government Owner- 
ship 

Government Regulation 

Grants-in-sid 


Hierarchy 


Industry 
Insecurity 
Integration 
International Govern- 
ment 
International Organisa- 
tion 
International Relations 
Interpretation 
Judicial Process 
Judicial Review 
Judiciary 
Courts 
Jurisdiction or Compe- 
tency 


Labor 

Law 
Administrative 
Admiralty 
Common 
Constitutional 
International 
Natural 

Law Enforcement 
See Public Safety 

Leadership 
Boss Rule 

League of Nations 

Legislation 

Legislative Branch 

Legislature 

Liberalism 

Local Government 
Municipal 
Rural 
State 


Majority 

Matériel Administration 
Mercantilism 

Minority 

Monetary Policy 
Monopoly 

Multi-Party System 


Nationalism 
National Policy 
National Socialism 
Natural Resources 
Navy 

Admiralty 


Neutrality 
Nominations 


Ordinance 


Pasifism 

Parliament 
Parliamentarism 

Parties 

Paternalism 

Peace 

PersonnelAdministration 

Planning 

Platforms 

Plebiscite 

Police Power 

Precedent or Custom 

Prerogative 

President 

Press 

Pressure Groups 
Lobbying 

Frimary 

Frime Minister 

Privilege 

Procedure, Legislative 

Promotion 


Harvard University. 


METHODOLOGY 


Propaganda 
Proportional Represen- 
tation 
Publicity 
Public Interest 
Public Opinion 
Public Safety 
Law Enforcement 
Police 
Public Welfare 
Purchasing 


Radicalism 
Regionalism 
Removal 
Representation 
Representative Assem- 
blies 
Responsibility 
Administrative 
Electoral 
Political 
Religious 
Revolution 
Rules and Regulations 


Sanctions 
Administrative 
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Economic 
Judicial 
Military 
Political 
Religious 
Secular 
Secretariat 
Separation of Powers 
Socialism 
Sovereignty 
State, Theories of 


Tariff 

Taxation 

Tenure 

Territorial Expansion 
Annexation 

Trade Associations 

Treaties 


Unicameralism 


Vote or Ballot 


CARL J. FRIEDRICH anp Mary C. TRACKETT. 


NEWS AND NOTES 


PERSONAL AND MISCELLANEOUS 
Compiled by the Managing Editor 


Professor Harold J. Laski, of the London School of Economics and Po- 
litical Science, visited the United States briefly during the spring, prima- 
rily to deliver lectures at the New School for Social Research, and also a 
Bronson Cutting Memorial lecture in Washington. 


Professor Frederick L. Schuman has resigned his position at the Univer- 
sity of Chicago and has accepted a permanent appointment as full pro- 
fessor at Williams College. 


Professor Patterson H. French, of Union College, has been appointed 
assistant professor of government at Yale University. 


At Cornell University, Dr. H. W. Briggs has been advanced from as- 
sistant professor of government to the rank of full professor. 


Professor Rupert Emerson, of Harvard University, will be visiting 
lecturer in international relations in the department of government at 
Yale University during the year 1937-38, in place of Professor Nicholas 
J. Spykman, who will be on leave of absence. 


At Dartmouth College, Drs. Hugh L. Elsbree and Harold J. Tobin 
have been advanced to full professorships. 


Professor John M. Gaus, of the University of Wisconsin, served as 
visiting professor of political science at the University of Chicago during 
the spring quarter, without however relinquishing his work at Wisconsin. 


Professor Harold F. Gosnell, of the University of Chicago, is out of 
_ residence for six months and has been appointed to the staff of the Na- 
tional Resources Committee for that period of time. : 


Professor Walter Laves, formerly of Hamilton College, but now Middle 
Western secretary of the League of Nations Association, acted as visiting 
professor of political science at the University of Chicago during the win- 
ter and spring quarters. 


Dr. Heinrich Bruening, German chancellor from 1930 to 1932, has 
received an appointment to the faculty of Harvard University. He will 
lecture on government, and will also serve as a tutor in the division of 
history, economics, and government. One of his courses will deal with 
international economic policies. 


During the spring, Professor Graham H. Stuart, of Stanford University, 
delivered a series of lectures at the École de Hautes Etudes Internation- 
ales, Geneva, on American foreign policy. 
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Professor W. Brooke Graves, of Temple University, will teach at the 
University of Texas during the second half of the coming summer quarter. 


. Mr. August Vollmer, professor of police administration at the Univer- 
sizy of California since 1931, is retiring at the close of the academic year 
and will henceforth devote his time to writing. 


\ Professor William E. Mosher, director of the School of Citizenship and 
Rublio Affairs at Syracuse University, is lecturing on personnel at the 
Institute of Government at the University of Southern California in 
June of the present year. 


Drs. Lewis Meriam and F. F. Blachly, of the Institute for Government . 
Research, Brookings Institution, will give courses in public administra- 
tion during the coming summer at the University of Chicago and North- 
western University, respectively. 


The Edward Douglas White lectures on citizenship were given at 
Louisiana State University on April 19-20 by Professor Thomas Reed 
Powell of the Harvard Law School, whose subjects were: ‘““Charted Course 
and Political Currents,” “The SONY, of the Robe,” and “Some 
Contemporary Issues.” 


Professor William 8. Carpenter, of Princeton University, has been ap- 
pointed a member of the New Jersey State Planning Board. He will work 
during most of the coming summer on the Princeton Local Government 
Survey, which is now approaching completion. 


Professor O. Douglas Weeks, of the University of Texas, will teach in 
the coming summer session of the University of Aransas. 


Miss Dorothy Schaffter, of Vassar College, is giving instruction in New. 
York University’s summer session in housing, community planning, and 
low-rental housing management, and after the close of the session will 
serve as one of three leaders of a tour planned for the study of housing in 
England, Sweden, Norway, Holland, Belgium, and the region of Greater 
Paris. . f 

Dr. Henry M. Alexander, of the State Teachers College at Maryville, 
Missouri, has accepted an associate professorship of history and political 
science at the University of Arkansas and will conduat courses in govern- 
ment, beginning next September. 


Dr. William O. Farber has resigned his assistant professorship at the 
University of South Dakota to accept the chairmanship of the depart- 
ment of political science at the North Dakota Agricultural College. 


Mr. Barrett Hollister, assistant at Syracuse University, has been ap- 
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pointed instructor in political science at Antioch College for the year 
1937-38. 


Dr. John B. Rae, junior staff member of the Institute for Government 
. Research, Brookings Institution, has accepted an appointment as ad- 
ministrative assistant to the president of Brown University. 


. Professor Alden L. Powell, of Louisiana State University, was elected 
chairman of the government section of the Southwestern Social Science 
Association at the annual convention held at, Dallas, Texas, March 26-27, 
succeeding Professor William L. Bradshaw, of the University of Missouri. 


Dr. Estal Sparlin has been promoted from assistant instructor to in- 
structor at the University of Missouri for the 1937 summer session. He 
has been engaged upon an analysis of the finances of Reynolds county, 
Missouri, for the U. 8. Resettlement Administration. 


Professor Karl F. Geiser, who some time ago retired from active service 
at Oberlin College, is at present in Berlin, where he has lately translated 
a volume by Professor Sombart to be brought out by the Princeton Uni- 
versity Press under the title of A New Social Philosophy. Last November, 
he gave the “Guest Lectures” in the Berlin Hochschule ftir Politik, and 
he has lectured at other universities as well. During the next two years, 
he expects to be engaged primarily upon an abridgment and translation 
of Sombart’s Der Moderné Kapitalismus. 


Guggenheim fellowships for 1937-388 have been awarded to Professor 
Harwood L. Childs, of Princeton University, for an historical study of 
labor and capital in German politics and Professor Ralph D. Casey, of 
the University of Minnesota, for a study of political party propaganda 
campaigns, the symbols that are current in electoral campaigns, and the 
agencies and channels through which effective symbols flow with the 
greatest success, , 


During the second semester of the past academic year, Dr. Kenneth 
P. Vinsel, of the University of Louisville, acted as head of the department 
of public welfare in the city administration. While Dr. Vinsel was on 
leave from the University, his place as department head was filled by 
Dr. Francis O. Wilcox, assistant professor of political science. Dr. Wilcox 
has been awarded a scholarship by the Carnegie Foundation for Inter- 
national Peace for study at the Academy of International Law at The 
Hague during the coming summer. 


Undergraduates of Harvard College have launched a monthly maga- 
zine, The Guardian, devoted to history, government, and economics,. 
with George S. Viereck, Jr., as managing editor. Faculty advisers include 
Professors Arthur N. Holcombe and Carl J. Friedrich, and already a 
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considerable circulation has been built up. The experiment will be 
watched with interest in academic circles. 


Ground was broken on March 15 for the $650,000 public administra- 
tion center on the- University of Chicago campus made possible by a 
grant from the Spellman Fund. The building will house the dozen or 
more organizations now quartered in the structure at 850 East 58th St. 


The Conference on Jewish Relations is offering a prise of $1,000 for the 
best essay contributing substantially to existing knowledge of the occu- 
pational distribution of Jews in the United States, and submitted on or 
befare April 30, 1938. Information concerning the cantest may be ob- 
tained from Professor Morris R. Cohen, 854 West 181st St., New York 
City. 


The U. S. Department of State announced in March that objections 
raised by various governments have made it necessary to postpone in- 
definitely the publication of a number of volumes of diplomatic corre- 
spordence already prepared and designed to shorten the gap between 
volumes already issued and the present. Volumes dealing with Russo- 
American affairs in 1919 and with general international affairs in 1922 

are, however, to be released shortly. 


Among speakers participating in the fourth anniversary celebration of 
the Graduate Faculty of Political and Social Science, held at the New 
School for Social Research, New York City, on April 18-15, were Pro- 
fesscrs Max Ascoli of the Graduate Faculty, Harold D. Lasswell of the 
University of Chicago, Alvin Johnson of the New School, John Dewey of 
Columbia University, and Dean Lloyd K. Garrison of the University of 
Wisconsin. oe 


The Bureau of Public Administration of the University of California 
has undertaken the preparation of a guide to the materials on regional, 
county, township, and district administration in the United States from 
1915 to 1936 inclusive. The study, edited by Dorothy Campbell Culver, 
will be issued in November under the title of Administrative Areas in the 
United States: A Bibliography. 


A John Anisfield award of $1,000, for the best book on racial relations 
published between August 1, 1936, and December 31, 1937, is announced, 
together with a $500 grant-in-aid for assistance in the completion of a 
study in race relations during 1987-38. Communications concerning the 
contest should be addressed to Mr. Henry S. Canby, 25 West 45th St., 
New York City. 
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The 1987 edition of the Political Science Personnel Service has been dis- 
tributed to a number of administrative officers and heads of departments 
in colleges and universities, as well as to government officials and bureaus. 
This Service contains the records of one hundred and forty-six doctors of 
philosophy and graduate students who are qualified to teach or carry on 
research in the field of political science or to receive government posts 
here or abroad. Some of them have already accepted appointments and 
will not be immediately available unless released, and some hold positions 
at the present time but will consider positions that represent a promotion. 
Others with excellent records are seeking immediate locations. The Serv- 
ice is furnished free of charge to officers and institutions upon application , 
to the Secretary-Treasurer, 305 Harris Hall, Northwestern University, 
Evanston, Illinois. 


Continuing the policy long ago established by Dr. Charles A. Beard 
while he was director of the New York Bureau of Municipal Research, 
Columbia University maintains an undergraduate seminar on govern- 
ment conducted jointly by the staff of the department of public law of 
Columbia College under the direction of Professor Joseph McGoldrick 
and the members of the Institute of Public Administration under the 
leadership of Professor Luther Gulick. The personnel and library facili- 
ties of two independent sections of the University are thus made available 
for the study of a common problem. The topic dealt with during the past 
semester was the administrative problems created by the recently adopted 
New York City charter; and Dr. Robert H. Connery acted as general 
chairman. 


On December 30, 1936, there was organized at Providence, R. I., a 
Society of American Archivists, whose objects are “to promote sound 
principles of archival economy and to facilitate coöperation among archi- 
vists and archival agencies.” Membership is “individual” or “‘institu- 
tional,” the former “restricted to those who are or have been engaged in 
the custody or administration of archives or historical manuscripts or 
who, because of special experience or other qualifications, are recognized. 
as competent in archival economy;” and institutional membership is 
“restricted to institutions or agencies that have the custody of archives 
or historical manuscripts.” All members are elected “by a majority vote 
of the full membership of the council,” composed of five councillors and 
the four officers of the Society. Dr. A. R. Newsome, of the University of . 
North Carolina, is president, and Dr. Philip Brooks, of the National 
Archives, secretary. 


The ninth annual meeting of the Canadian Political Science Associa- 
tion, held at McMaster University, Hamilton, Ontario, on May 24-25, 
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was devoted very largely to discussion of topics of an economic nature. 
The meeting closed with an address by Professor W. A. Mackintosh, 
president of the Association. The Canadian Political Science Association 
was founded in 1913 and reorganized in 1929. The secretary-treasurer is 
Mr. V. W. Bladen, 273 Bloor Street, W., Toronto, Ontario. 


Among principal addresses delivered at a conference on “Peace or. 
War?” held at the University of Minnesota, April 7-9, were those of 
Profeseors William Y. Elliott, of Harvard University, on “National Ideas 
in Conflict,” Peter Odegard, of Ohio State University, on “War Propa- 
ganda and Public Opinion,” Pitman B. Potter, of the Graduate Institute 
of International Studies, Geneva, Switzerland, on “The League of Na- 
tions Today,” David Bryn-Jones, of Carleton College, on “Can National 
Economie Policies Be Reconciled?,” together with addresses by Profes- 
sore Harold 8. Deutsch, of the University of Minnesota, and Harley F. 
MasNeir, of the University of Chicago, on national policies in conflict, 
in Europe and in the Far East, respectively. The addresses given at the 
conrerence will be published by the University of Minnesota Press as a 
pamph-et in the Day and Hour Series. 


The thirty-first annual meeting of the American Society of Interna- 
tional Law was held in Washington, April 29 to May 1. The presidential 
address of Dr. James Brown Scott took the form of a tribute to the late 
Elihu Root and an appraisal of his services in international affairs. Other 
principal addresses included: “The Inter-American Conference for the 
Maintenance of Peace,” Charles G. Fenwick, Bryn Mawr College; ‘““Con- 
stitutional Procedures for International Agreement,’ Charles Cheney 
Hyde, Columbia University; “The Effect of Governmental Controls on 
Neutral Duties,” Lawrence Preuss, University of Michigan; ‘“‘Recogni- 
tion of Insurgency and Belligerency,” Robert R. Wilson, Duke Univer- 
sity; and “Insurgency and Maritime Law,” Fred E. Nielsen, former 
solicitor, Department of State. Among those who spoke at the annual 
banquet were Professor Percy E. Corbett, of McGill University, and 
Senator David I. Walsh, chairman of the Senate Naval Affairs Committee. 


The semi-annual meeting of the Academy of Politieal Science held at 
the Hotel Astor, New York City, on April 7 was devoted to the general 
subject of “The Foreign Policy of the United States—Political and Eco- 
nomic.” Principal addresses included: ‘Democracy and Other World 
Forces,” William R. Castle, former under-secretary af state; ““Mechan- 
` ism for Peace in Europe,” James T. Shotwell, Columbia University: 
“Results of the South American Conference,” Sumner Welles, assistant 
secretary of state; “The Policy of Neutrality,” Senator Key Pittman; 
and “The Hull Agreements and International Trade,” Francis B. Sayre, 
assistant secretary of state. 
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Under the joint auspices of the Carnegie Endowment for International 
Peace and the Arnold Foundation of Southern Methodist University, an 
Institute of Public Affairs devoted to the general subject of ‘‘Interna- 
tional Institutions and World Peace” was held at Dallas, Texas, April 
26-30. Among the leading addresses were: “The International Com- 
munity and Its League System,” Robert R. Wilson, Duke University; 
“International Law and World Order,” Montell E. Ogden, Texas Tech- 
nological College; “The Rôle of International Administration,” 8. D. 
Myres, Jr., Southern Methodist University; “The Process of Interna- 
tional Settlement,’’ Charles A. Timm, University of Texas; ‘The League 
and International Disputes,” Royden J. Dangerfield, University of Okla- 
homa; “The Inter-American Peace Machinery,” J. Lloyd Mecham, Uni- 
versity of Texas; and “Our New Pan-American Policy,” Francis B. 
Sayre, assistant secretary of state. In connection with the Institute, 
numerous ‘campus addresses” were given at Southern Methodist Uni- 
versity, Texas Christian University, Trinity University, the Texas State 
College for Women, and Hockaday Junior College. 


BOOK REVIEWS AND NOTICES 


Grey of Fallodon; The Life and Letters of Sir Edward Grey, Afterwards Vis- 
count Grey of Fallodon. By Goren MacauLay TREVELYAN. (Boston: 
Houghton Mifflin Company. 1937. Pp. xiii, 447.) 


This is an admirably written biography of one of the outstanding figures 
in the history of Great Britain immediately preceding and during the 
World War—a history the course of which he himself did much to shape. 
The author is a well known historian who was an intimate friend of Grey 
during his life-time and was selected by Grey to be his biographer. At 
Grey’s request, he devoted particular attention to his private life as re- 
vealed in his numerous letters to his first wife. The biography therefore 
deals not only with Grey as a statesman and director of the foreign policy 
of Great Britain during its most critical years, but also with that other 
unique personality which he possessed as a lover of nature, a fisherman, 
bicyclist, breeder of ducks, and gardener on his Northumberland estate, 
which he passionately loved and where during his busiest years he spent 
suck time as he could snatch away from the Foreign Office in London. It 
is interesting in this connection to note that apparently the only sugges- 
tion he had to make regarding the Treaty of Versailles was that Heligo- 
land should be made a bird sanctuary and placed under international 
protection. The quiet life of a country gentleman always appealed to 
Grev far more than politics, and more than once during his absorbing 
political preoccupations at the Foreign Office he expressed the wish that 
a fall of the Cabinet or the results of an election might release him in 
order that he might return to his beloved countryside where his heart 
really lay. 

Like so many other English statesmen, Grey was educated at Oxford; 
although his record as a student was nothing to boast of, for we are told 
that in 1884 he was “sent down for incorrigible idleness” after repeated 
admonitions. However, forty-four years later (1928) he was elected Chan- 
_ cellor of the University “with universal applause.” 

He was chosen to the House of Commons in 1885 at the age of twenty- 
three, and was continuously reélected by his faithful constituents for 
more than thirty years. From 1892 to 1895, he served as Parliamentary 
Under-Secretary of state for Foreign Affairs under Lord Rosebery, and in 
December, 1905, he became Secretary of State for Foreign Affairs in 
succession to Lord Lansdowne—a post which he held for eleven years— 
“years of agony such as none of his predecessors since Castlereagh had 
had to face.” Among the more important problems with which he was 
called upon to deal were the Persian question, relations with France, the 
Moroccan crisis, the Bosnian affair, the renewal of the Japanese Alliance. 
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the Balkan wars, and finally the outbreak of the World War. His biog- 
rapher insists that it was Grey’s wish to maintain friendship with Ger- 
many and that he had no desire to “encircle” her. If in fact Germany got 
herself into a situation in which she was encircled, it was due to her own 
action and was not a result of British policy. Had Germany consistently 
supported him in the work of pacification in Eastern Europe, the World 
War would have been postponed and possibly averted. It was her policy 
that led to the ultimatum to Serbia in 1914 and the outbreak of the war. 
Near the end of the war, Grey wrote: “I used to torture myself by ques- 
tioning whether by mere foresight or wisdom I could have prevented the 
war, but I have come to think that no human individual could have pre- 
vented it. Nothing could have prevented it except a change of the Prus- 
sian nature.” 

Mr. Trevelyan’s evaluation of Grey’s foreign policy is, of course, sym- 
pathetic, although he is not blind to some mistakes which Grey made 
nor to certain weaknesses in his policy. He defends Grey against the criti- 
cism of Lloyd George that his point of view was insular, that he knew little 
of foreigners, that he never travelled, that Northumberland was good 
enough for him, ete., and he retorts that the little Welshman was none the 
less provincial although he “usurped” the conduct of foreign affairs from 
that “most travelled and instructed” of Foreign Secretaries, Lord Curzon. 
Grey, he says, did his best to preserve the peace of Europe; he valued 
especially the friendship of the United States, and sought in every way to 
strengthen it; he endeavored also to gain the friendship of France and 
Russia; but he refused to convert the entente with France into an alliance 
because he knew his colleagues in the Liberal party would not follow him. 
The criticism of his policy of authorising military conversations between 
the British and the Belgian and French army chiefs and the Haldane army 
reforms to which they led was not justified, Mr. Trevelyan thinks, be- 
cause without them the British expeditionary forces would not have 
reached France in time to prevent the capture of Paris by the Germans. 
Grey’s only error in this connection lay in his failure to inform the cabinet 
of the military conversations in advance. But for this the Prime Minister, 
Campbell-Bannerman, who knew of them, was more responsible than he. 

Adverting to the searchlight that has been thrown upon Grey’s every 
act by the publication and critical examination of all the relative docu- 
ments, his biographer says: “No British statesman has ever before been 
subjected to such a test, and few indeed could have borne it. The wonder 
is, not that faults have been found, but that his reputation has been so 
little scathed. The principles which were the pillars of his policy still 
challenge refutation. They failed indeed to keep the peace in the end; but 
they kept it for nine years, and they secured that Britain entered the war 
with powerful allies and with a fair name among neutrals on both sides 
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of the Atlantic. Where he failed no one could have succeeded; where he 
succeeded many would have failed.” 

In Grey’s policy during the war, his biographer finds little to criticize. 
For the conclusion of the secret treaty of London in April, 1915, in which 
promises of territory were made to Italy as the price of her entry into the 
war on the side of the Allies, Grey has been much blamed. “But,” says 
Mr. Trevelyan, “if he had refused Sonnino’s demands and the war had 
been lost, what would men say of him now?” 

Grey’s poor health and increasing blindness as the years passed ren- 
dered impossible the continued performance of his heavy duties at the 
Foreign Office, and in December, 1916, he resigned, Lis qualms of con- 
science being lightened by the thought that his work would be carried on 
by Balfour and Robert Cecil. His long-hoped-for release having come, 
he row returned to his birds, which he could no longer see, and to his 
books, which he could no longer read. Under this affliction, he lived on for 
seventeen years. As if blindness were not enough, there followed a series 
of domestic tragedies in his life—the burning of Fallodon and his cottage 
on the Itchen, the conclusion of a treaty of peace which he regarded as 
unfortunate, and the repudiation by the United States of the League of 
Nations on which his heart had been set from the first, and which he 
regarded as the one hope of the world. But these and other disappoint- 
ments and afflictions which came to him “never brake his courage or 
soured his serene and constant spirit.” 

Jaxes W. GARNER. 

University of Illinois. 


The King and His Dominion Governors: A:Study of the Reserve Powers of 
the Crown in Great Britain and the Dominions. By H. V.Evarrr. (London: 
Oxford University Press. 1936. Pp. xvi, 324.) 


This volume by Mr. Justice Evatt of the High Court of Australia is 
concerned with the personal discretion of the monarch (or his representa- 
tive, the governor, in the Dominions), especially in such matters as re- 
fusing a dissolution of Parliament and dissolving Parliament on his own 
initiative. A number of incidents, mostly from the hisiory of the Domin- 
ions and especially Australia, are acutely examined, and various authori- 
ties, notably Professor A. B. Keith, are taken to task for their easy gener- 
alisations on the subject. The conclusion reached is that many so-called 
precedents have no validity because decisions have often been arrived at 
in a haphazard manner, that the precedents are in many respects con- 
tradictory, and that there is no clear line of principle defining the limits 
of the monarch’s personal discretion or the manner of its exercise. The 
author regards this situation as highly undesirable, and even dangerous. 
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He proposes that the reserved powers be carefully defined by statute, a 
method which would throw upon the courts the duty of deciding in a 
crisis where the bounds of personal discretion actually lay. l 

That there is obscurity in the present situation was shown all too 
plainly in the recent constitutional crisis resulting in the abdication of 
Edward VIII. But it may well be doubted whether statutory definition 
would solve the problem, which is probably inherent in a constitutional 
monarchy. The problem of definition, given its desirability, would in any 
case be difficult—Mr. Justice Evatt does not attempt a solution of it. 
There is, moreover, some reason to doubt whether the precedents are as 
contradictory and the subject as muddled as the author concludes. His 
` approach is that of the lawyer, rather than that of the historian. It may 
be doubted whether incidents drawn from Australian states or Canadian 
provinces, or even from the federal governments of Australia and Canada, 
could be: considered valid precedents for the action of the king towards 
his ministers in Great Britain. Historically, the monarch has occupied a 
different position vis-a-vis his ministers than has his representative, the 
governor-general of a dominion, towards his ministers. It would appear 
also that, historically, the lieutenant-governor of Australian states and 
Canadian provinces has exercised even more personal discretion than has 
the governor-general. It may well be doubted whether recent constitu- 
tional developments have completely altered these historical differences, 
and whether the same principles (if any principles exist) are, or ought to 
be, applicable at Westminster and at dominion and provincial capitals. 

The volume, none the less, is a valuable critical study of one of the 
dark corners of the constitution. 

Rosurt A. MacKay. 
Dalhousie University. 


The Political Philosophy of Hobbes; Its Basis and- Iis Genesis. By Luo 
Srravss. (Oxford: The Clarendon Press. 1936. Pp. xviii, 172.) 


The author of this little volume is a German scholar now living in 
England, and the work is a translation from the German manuscript by 
Dr. Elsa M. Sinclair. Dr. Strauss is a student of Jewish thought and has 
already published a study of Spinoza’s methods of biblical criticism. In 
fact, it was the study of Spinoza, apparently, that led to the study here 
under review. As Professor Ernest Barker points out in his foreword, 
there is “not only a parallel between the attitude of Spinoza to tradition 
and that of Hobbes;’’ there is also “the fact that Spinoza had used, if he 
had not entirely adopted, the moral and political philosophy of Hobbes.” 

The genetic method is used. There are chapters on “The Moral Basis,” 
“Aristotelianism,” “Aristocratic Virtue,” “The State and Religion.” 
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“History,” “The New Morality,” and “The New Political Science.” 
There is also a preface in which the author states his aims rather fully. 

Dr. Strauss holds that while themost important and most characteristic 
assertions of Hobbes are contradicted either directly or by the denial of 
their obvious consequences somewhere in his works, his fundamental 
view of human life is “not contradictory, but one and indivisible.” More- 
over, it is this view which is the real basis of his political philosophy—a 
view, Dr. Strauss contends, which “‘has its origin not so much in any 
learned or scientific preoccupation, but in actual experience of how men 
behave in daily life.” 

The moral attitude of Hobbes directs from the beginning five processes, 
and his political philosophy ‘is nothing more than the homogeneous con- 
nexion between the final stages” of these movements. The first of these 
is the movement away from the idea of monarchy as the most natural 
form of state to the idea of monarchy as the most perfect artificial state. 
The second is the movement away from the recognition of natural obliga- 
tion as the basis of morality, law, and the state to the deduction of mo- 
rality, law, and the state from a natural claim or righ;, and thus to the de- 
nial of every natural obligation. The third is the movement away from the 
recognition of a superhuman authority to a recognition of the exclusively 
human authority of the state. The fourth movement is away from the 
study of past and present states to the free construction of the future 
state. The fifth movement is away from honor as principle to fear of vio- 
lent death as principle. 

The Hobbes papers in the library of the Duke of Devonshire at Chats- 
worth have been examined. The book is carefully documented and indi- 
cates competent scholarship throughout. 

E. ALLEN HELMS. 
Ohio State University. 


History of Political Thought in Germany from 1789 to 1815. By REINHOLD 
Anis. Wira A Forrworp sy Dr. G. P. Goocm. (London: George 
Allen and Unwin. 1936. Pp. 414.) 


Dr. Gooch, in his foreword, calls this book admirahle, learned, thought- 
ful, and clear; and most of its readers will find his eulogy not exaggerated. 
The ultimate purpose of the author is to give the essential features of 
political thought in Germany from the French Revolution to the begin- 
ning of the World War in 1914. The present volume analyzes three funda- 
mental phases of the period from 1789 to 1815: first, the repercussions of 
the Enlightenment and the French Revolution; sezond, the Romantic 
movement; and third, the reconstruction of Prussia and the beginnings 
of the growth of the movement for national unification. 
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Dr. Aris has performed this task in a truly historical spirit, that is, he 
has done far more than analyze and dissect political theories; he has ably 
selected the really representative thinkers of the period and has shown 
those economic, social, and moral forces in which their ideas were rooted 
and the impetus which their creative minds have given to the efforts of 
the future. From this point of view, he has dealt not only with philoso- 
phers and political thinkersin the proper sense but also with great poets, 
such as Goethe and Schiller, and the mystic, Novalis, and influential 
publicists like Gentz and Görres, highly characteristic exponents of the 
Zeitgeist, although without a complete system of political thought. 

The ambition of the author seems to be even broader than this. Several 
times he draws the attention of his readers to the remarkable analogy 
between many aspects of the historic German thought and the doctrines 
of present-day National Socialism. In a time when many scholars and 
writers are inclined to treat present-day Germany exclusively in terms 
of social pathology, and when “half-baked” Freudian slogans and inferi- 
ority complexes serve as final explanations, it is extremely important to 
see that almost all the elements of the Nazi ideology (the cult of the 
will, of the race, of the soil, of the unconscious, the idea of leadership and 
authority, the rejection of the values of Western democracy, the ten- 
dency to return to the past in the form of the corporative state, the 
vehement antipathy to the Jews, etc.) can be found clearly stated and 
hailed by influential currents of public opinion in the romantic and 
nationalistic tendencies of these early decades. One almost has the im- 
pression in regard to the historical picture of Dr. Aris as a whole that the 
liberalism of Kant, the early Jacobinism of Fichte, and Humboldt’s 
attachment to liberty are isolated phenomena in a sea of emotionalism 
and authoritarianism. 

Space forbids a detailed treatment of the many acute observations of 
Dr. Aris and of his vivid picture of Germany in the time of the French 
Revolution: the hopeless division into three hundred states, the suffocat- 
ing atmosphere of absolutism, the absence of a conscious middle class, 
the utterly metaphysical and moralizing tendency of her political phi- 
losophers, the pathetic intimidation of her professors by the governments 
of the princes, the non-existence of political parties, the slow growth of 
the national idea in a community where the idea of the state was almost 
lacking, the formative influence of Burke on the united front against the 
French Revolution, and many other keen characterizations of the Ger- 
man political situation. 

The whole work shows great objectivity and originality. In addition to 
some minor points of difference, the reviewer has only one objection of 
principle, and this is that the author is inclined to over-emphasize the 
class motive in the political thought of the period, and that any deeper 
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metaphysical or moral foundation for theories appears to him to be due 
tc a lack of understanding of the actual political and economic forces. 
This attitude causes him to be unjust in failing fully to realize the sig- 
nificance of Kant and in inadequate appreciation of more than relative 
political values. 

The author has intentionally omitted the philosophy of Hegel because 
his real political system came to its maturity after the Napoleonic wars. 
Therefore, the philosopher of the State and the World Spirit will be the 
central figure of the second volume, which we have every reason to an- 
ticipate with great interest and pleasure. 

Oscar JAszi. 

Oberlin College. 


The Political Doctrines of Sun Yat-sen; An Exposition of the San Min 
Chu I. By Paut Myron Anroony LinesarGer. (Baltimore: The 
Johns Hopkins Press. 1937. Pp. xiv, 278.) 


Here is a book which will be useful to students of political theory as 
well as to those primarily interested in the development of modern China. 
The greater part of Sun Yat-sen’s writing is now available in English, 
but there has been until now no serious attempt, in any Western lan- 
guage, to provide a general exposition of the political theories upon which 
the great revolutionary laid the foundations.of the Nationalist govern- 
ment. The present work is calculated to fill that gap. Basing his study 
upon the San Min Chu I, Dr. Linebarger realized that the sixteen hastily 
organized lectures of which that book is composed, although understand- 
able to those already familiar with Sun Yat-sen’s social and political 
views, are far from being self-explanatory. Accordingly, he has turned to 
other writings of Sun and his associates, to the history and institutions 
of Imperial China, and to the teachings of Confucian philosophy for 
material which will serve to complete and clarify the roughly outlined 
program contained therein. 

After an enlightening first chapter dealing with “The Ideological, So- 
vial, and Political Background,” the author embarks upon a detailed 
consideration of the “three principles” which are set forth in the San 
Min Chu I: min tsu, the principle of nationalism; min ch’dan, the prin- 
tiple of democracy; and min shéng, which he leaves untranslated but 
which is usually rendered as the principle of the people’s livelihood. In 
Chapters II-IV, discussing the three principles as theories, Dr. Line- 
barger raises and answers a number of questions concerning Sun Yat-sen 
as a political theorist: the sources of his ideas, his reasons for regarding 
these points as essential to the continued existence of a Chinese state, 
and the process whereby he hoped to see them incorporated into the 
national ideology. 
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In his last three chapters (V-VII), the author turns from Sun Yat-sen 
the theorist to Sun Yat-sen the political leader, and his discussion deals 
with the definite programs found in the San Min Chu I for national unifi- 
cation, for the establishment of democratic institutions, and for insuring 
to the Chinese people the basis of a more adequate livelihood. In these 
three chapters, we find the programs of nationalism—political, economic, 
and cultural; the programs of democracy, with the three stages of mili- 
tary operations, political tutelage, and constitutional government; the 
programs of the people’s livelihood, which were to involve economic, in- 
dustrial, and social revolutions. 

Modestly confessing that his own inadequate knowledge of the Chinese 
written language made him dependent upon Western translations for 
most of his source material, Dr. Linebarger does not offer his work as a 
contribution in the field of sinology. But, although he has not translated 
for us the basic Chinese texts to which he refers, he has accomplished a 
task equally important and perhaps no less difficult, for he has certainly 
made more understandable to non-sinologues of the West the ideology 
of modern China and the significance of Sun Yat-sen as a political 
theorist. 

G. Nys STEIGER. 

Simmons College. 


Modern Politics and Administration. By Marsma E. Dmocr. (New 
York: American Book Company. 1937. Pp. xiii, 425.) 


Every political scientist worthy of the name cherishes the dream of 
some day writing a comprehensive book on the philosophy and practice 
of government. For most, this commendable ambition never takes defi- 
nite form. It remains a sort of Socratic dæmon which, although it eludes 
his grasp, profoundly influences the political scientist’s attitude toward 
the works of others. He knows, or at least feels, what should be done; 
but the path leading to the perfect synthesis is beset with obstacles which 
only the genius of an Aristotle, a Machiavelli, a Bentham, or a Rousseau 
can overcome. The names of those who have tried and failed are legion. 
For some, the painfully pedestrian task of relating their dreams to the 
facts of a real world has been intolerable and impossible. Others have 
their vision clouded by preoccupation with the minutie of practical 
affairs. To retain one’s vision without losing contact with reality is the 
mark of genius. 

Professor Dimock has failed to attain this high goal, but his awareness 
of the problem, his capacity for simple and lucid statement, and the 
wealth of material with which he deals place his book among the more 
successful of those which have made the attempt. I know of no other 
work written for the undergraduate mind that achieves the same measure 
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of success. As an introduction to the problems of government in the 
modern world, it is excellent. Beginning with Professor Goodnow’s dis- 
tinction between Politics and Administration, he clothes this concept 
with the vestments of actual practice and experience. The student cannot 
fail to see, if he reads with insight and understanding, that political 
science is something less than a divine mystery and something more than 
the counting of noses or man-hole covers. No other phrase in the lingo 
of our profession has been more misused than ‘‘functional approach.” 
Much of what is described as “functional” in government is no more 
so than a medieval turret on a New England farmhouse. This criticism 
cannot fairly be made of Professor Dimock. 

The proper “functions” of government can be appraised accurately 
cnly in light of the demands which men make upon the state. These de- 
mands vary with time and circumstance, and this fact is made abun- 
dantly clear in this book. The problems and processes of representation, 
of legislation and administration, of public service and control, are here 
properly projected against the background of modern technology and 
industrialism. Most of the data are taken from American experience, but 
enough is said of European conditions to convince the student that our 
problems are not wholly unique. 

One can find plenty to quarrel with. Many vital psychological and 
theoretical assumptions are made without careful examination and with- 
out revealing that the author is aware of their logical implications. But 
the underlying thesis that in a democratic society “the touchstone of all 
policies is the provision of conditions which will make the ‘good life’ 
possible for people generally” is, I believe, incontestable. 

Perr H. Opeaarp. 

Ohio State University. 


Coördination and Planning in the Local Authority. By Harry R. Paan. 
(Manchester: Manchester University Press. 1926. Pp. xvii, 427.) 


As a result of the current revival of interest in local government in 
England, a number of studies are appearing which examine in a com- 
mendably realistic manner the modern functioning of local government 
institutions in that country. The one under review, by a member of the 
English local civil service, directs special attention to the fundamental 
problem of providing effective popular control over a rapidly expanding 
sphere of local government action. 

This task, the author recognizes, is a primary concern of the local 
elective body, where responsibility rests for both the determination and 
the execution of local policy. An extended analysis of selected local units 
shows that the local authorities generally are still resorting to traditional 

methods of operation, which under modern conditions are inadequate to 
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the efficient performance of governmental duties. In the exercise of its 
deliberative function, the county or the county borough council is con- 
tinually handicapped by the presence of a wholly disorganized, un- 
coérdinated committee system. There are far too many committees; most 
committees are too large for effective work; and there are numerous in- 
stances of overlapping jurisdiction that gives rise to inter-committee 
jealousies, petty wrangling, and much general confusion. The consequence 
is that the council, instead of devoting its attention to questions of policy, 
must spend most of its timé ironing out committee disputes and deciding 
an endless number of detailed problems which need never have come 
before it. At the same time, the council is unable to maintain proper con- 
trol over administration, principally because there is no provision for 
centralized administrative management of the civil service staff. The 
town clerk is not trained, nor does he attempt, to perform the duties of 
a general administrator. 

To remedy these conditions, the author advocates several reforms, the 
most important being: (1) a reorganization of the committee system with 
a view toward the reduction in number and size of the committees; (2) 
the creation of a general planning committee with authority to plan and 
coérdinate the work of the regular committees, and to advise the council 
on all matters of general policy; and (3) the selection of a trained ad- ` 
ministrative officer to act as general advisor to the council and the per- 
manent staff on all administrative matters. Of these proposals, only the 
third may be questioned seriously. It is difficult to see how centralized 
management and direction of administration can be achieved through a 
so-called general administrator whose administrative authority consists 
solely in offering advice to the civil servants. 

On the basis of a wholly inadequate knowledge of American experience 
(Cleveland, it seems, still has a city-manager!), Mr. Page sees fit to 
reject the city-manager type of administrator as unsuited to the needs 
of English municipalities. A more thorough analysis might have led to a 
different conclusion. This defect, however, does not materially lessen- 
the actual value of the book. On the whole, the study sheds much light 
upon a problem the solution of which will immeasurably strengthen the 
process of local self-government. 
' PauL T. STAFFORD. 
Princeton University. 


State Grants-in-Aid. By Russa Joun Hincxusy. State of New York, 
Special Report of the State Tax Commission, No. 9. (Albany, N. Y.: 
J. B. Lyon Company. 1935. Pp. 221.) 


This is the first fairly comprehensive study of grants-in-aid by Ameri- 
can states to local governments, and as such it will have a wide useful- 
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ness. While the center of interest is the problem of state aid in New York, 
a considerable amount of comparative material from other states is 
irtroduced, and even a little from England. The chapters on state aid 
fcr education (III), highways (IV), and health and welfare (V) contain 
uch data of value, while the introductory and concluding chapters sug- 
gest the various relations between state aid, on the cne hand, and diverse 
problems of taxation, local government areas anc organization, state 
supervision of local government, centralization, allocation of functions, 
aad the reorganization of local government in general. 

It is true, as the author says, that “a thoroughgoing examination of 
szate grants-in-aid brings one into contact with most of the problems of 
szate and local relations.” It was a mistake, however, to attempt to cover 
all these relations and the whole field of local reorganization in one short 
rsport. Had the study been limited to the subject of state aid, and had it 
teen based on a thorough first-hand investigation in several states, it 
vould have been far stronger and more useful. 

As it stands, the report would be more correctly entitled “Some Finan- 
cial Aspects of State Grants-in-Aid, and the Reorganization of Local 
Government.” It tells us very little about the legal, administrative, and 
political problems involved in a state-aid system—problems that are 
intimately bound up with the fiscal problem: but it does spread out very’ 
broadly into other fields, such as the size and adequacy of local govern- 
ment units, and the controversy over local self-government and central- 
fzation. In the latter regions, the author was not at home and had to 
content himself with piecing together the few things that he had time 
zo read. These furnish a very inadequate foundation for the generalize- 
sions he made from them. 

With the author’s general thesis one can hardly disagree. That thesis 
is that state grants-in-aid, introduced as a means of equalizing tax bur- 
dens and of raising the standards of service in certain functions of state- 
wide concern, should not become props for supporting weak and in- 
afficient local governments. To test out the several parts of that thesis, 
many thorough state and local studies will have to be made. It will prob- 
ably be a long time before a definitive comparative study of state grants- 
in-aid can be written. 

i WILLIAM ANDERSON. 
Universtiy of Minnesota. 


Reciprocity; A National Policy for Foreign Trade. By Wium 8. Cur- 
BERTSON. (New York: McGraw-Hill Book Company. 1937. Pp. x, 298.) 


Holding radically different conceptions of principles and methods for 
conducting foreign trade, men and nations are locked in a battle of ideas 
_ no less bitterly fought—because the weapons are reason, invective, and 
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economic sanctions—than are battles engaging the physical might of the 
contestants. . 

As former vice-chairman of the U. S. Tariff Commission, Mr. Culbert- 
son enters the fray with the formidable weapon of broad knowledge 
gained from intimate experience with world trade problems. He states 
exactly where he stands: he is for the Hull reciprocal trade policy, and 
his book is an argument in its behalf. Using a brief foreign trade primer 
to show how trade barriers, which broke down the pre-war trading sys- 
tem, are understandable but fundamentally wrong, he prepares the way 
for his major thesis. “We have become a world state .... Our overseas 
expansion will go on whether we like it or not... Our produstion, our 
finance, and our trade then must operate on a world stage. If they are 
confined within our political frontiers by a narrow nationalism, no amount 
of governmental regulation and of governmental generosity will bring 
real prosperity ...I have become convinced that we cannot possibly 
pay out nationally except through a tremendous revival in foreign trade, 
both imports and exports, which in turn will stimulate and enlarge 
domestic trade and enterprise.” This is precisely what Charles A. Beard 
calls “historic internationalism” and critically rejects as a way out of 
America’s economic dilemma.! A comparison of the two books reveals 
the head-on clash of economic philosophies. 

Discarding argument for exposition, Mr. Culbertson shows how the 
fundamentals of scientific tariff-making finally came as a by-product of 
the tariff football game played for years by politics. It came in three 
stages: the compilation of original data starting with the 1909 Taft Tariff 
Board, the flexible provision of the 1922 Tariff Act, and the Trade Agree- 
ments Act of 1934 enacted by Democrats but fathered historically by 
Republicans. The volume then describes the method and machinery for 
tariff-making, the means by which concessions are generalized through 
the unconditional most-favored-nation clause, the penalty weapon pro- 
tecting American trade against foreign discrimination, the conditions re- 
quired for negotiation, the advantages gained to date, and the legal as- 
pects of the act. Closing the book are suggestions for a permanent foreign 
trade policy aimed to preserve the general purpose of the 1934 act, but 
designed to enlarge and improve it. 

Grorasn H. E. Smrra. 

Yale University. 


Survey of International Affairs, 1936. By ARNOLD J. TOYNBEE, ASSISTED 
BY V. M. Boutrsr. (London: Oxford University Press and Humphrey 
Milford, 1936. Two vols. Pp. ix, 455; xi, 568.) 

These volumes, published under the auspices of the Royal Institute of 

International Affairs, are a continuation of the annual surveys begun by 


1 The Open Door at Home, Chap. 6, p. 1128. 
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Professor Toynbee in 1924. The unusual importance of the events of 
1935 is indicated by the publication of two volumes, which has not been 
necessary for any other year except 1925, when two volumes were also 
published (that being the Locarno year). 

The first of the volumes for 1935 deals with the more general inter- 
national events, classified with reference to Europe, the Far East, and 
World Economic Affairs, and including a detailed analysis of such matters 
as the Disarmament Conference and the negotiations with Germany con- 
cerning disarmament, the proposal for an East European pact of mutual 
assistance, the Franco-Italian agreements, the Stresé Conference, the 
proposed Danubian pact, the Anglo-German exchanges with respect to 
naval limitation and an air pact, the Danzig and Memel situations, the 
internal developments in China and Japan as well as the developments 
in respect of the relations of those countries to one another, Philippine 
independence, the problem of raw materials, the monetary problem, and 
others. In the preparation of this volume, Professor Toynbee has had 
not only the general assistance of Mr. Boulter, but also the special assist- 
ance of several able experts, who are responsible for certain chapters and 
who are fully credited for their work by the principal author. The second 
volume is devoted exclusively to the Ethiopian affair, and Professor 
Toynbee seems to assume a special personal responsibility for that 
volume. 

The high standard of excellence set by the previous volumes in the 
series is here fully maintained. The analysis of the complicated problems 
is clear, detailed, comprehensive, sensitive to the various national in- 
terests involved, and generally objective. The qualification with respect 
to objectivity is made because Professor Toynbee himself frankly admits 
that he writes on Ethiopia with feeling and opinion, and he makes no 
pretense to complete objectivity. ‘In what follows, the writer has done 
his best to take account of all points of view which are relevant, and he 
has been particularly concerned to do justice to views that differ from 
his; but he will certainly not be found to have either avoided or counter- 
acted an element of subjectivity that is inherent in all historical writing 
... Any presentation of a subject presupposes a point of view, and in- 
evitably the picture comes to be drawn in the shap2 and painted in the 
colors in which it appears to the observer’s eyes from his own angle of 
vision” (II, pp. viivii). His own point of view with respect to the 
Ethiopian affair is very well suggested by his opening sentences: “The 
tragic episode of international history which is recorded in this volume 
is a tale of sin and nemesis” (II, p. 1). As an Englishman, he is par- 
ticularly disgusted with the attitude of his own country in this affair, and 
he has no hesitation in permitting that viewpoint to appear very pro- 
nouncedly. : 

Nevertheless, the account is, in the reviewer’s opinion, entirely fair to 
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all parties concerned and the most satisfying that has yet appeared in 
print. The analysis of the problem of the oil sanction, for example, and 
of the attitude of the United States toward that problem and toward 
other aspects of the Ethiopian affair, shows a thorough comprehension 
of the involved nature of these problems and an unusual clarity in respect 
to American politics, traditions, and viewpoints. Nor is there any better 
analysis to be found within so few pages than that by Mr. H. V. Hodson 
of the problem of raw materials (I, pp. 340-388) and of the economic 
aspects of the Ethiopian affair (II, pp. 414-442). 

Throughout the two volumes and the variety of problems dealt with, 
there is, in a sense, a single theme, namely, the vital importance of Ger- 
many in respect to all these problems. It is pointed out that, except for 
the part dealing with the Far East, “almost everything that is recorded 
in both the volumes will be found to derive ultimately from this fountain- 
head carved in the formidable shape of a reawakening Bellona with a 
German countenance.” He thinks that German military recovery and 
the Ethiopian conflict were both quite directly consequences of the 
Franco-Italian Pact of January 7, 1935, “and thus, as the shades of 
evening fall again over Europe, the lengthening shadow of Germany 
stretches beyond Geneva till it touches Addis Ababa.” He considers that 
Germany’s part in the Ethiopian affair is not conspicuous, but that the 
Ethiopian events cannot be understood without reference to the other 
events in Europe, “and here Germany is unmistakably the central 
figure.” If the British government had been as keen and as realistic as 
this Englishman, it seems altogether probable that the course of the 
Ethiopian affair would have been considerably different and the world 
somewhat less jittery than it is at present. 

The two volumes are separately and excellently indexed, are supple- 
mented with chronologies of international events and with maps, and 
are, in general, among the publications most useful to students of inter- 

. national affairs. 
CLARENCE À. BERDAHL. 

University of Ilinois, 


The Dangerous Sea. BY Goran SLocomse. (New York: The Macmillan 
Company. 1937. Pp. 286.) 


Is It Peace? By Granam Hutton. (New York: The Macmillan Com- 
pany. 1937. Pp. 364.) 


If the story of peaceful human achievement no longer converges in the 
Mediterranean area, the same cannot be said of human conflict. Events 
within the past year or so clearly demonstrate that the Mediterranean— 
“The Dangerous Sea”—remains a focal point of political activity and 
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struggle of primary importance. The delicate mechanism of power-rela- 
tions has been profoundly affected by the recent expansion of the Italian 
Empire, the modification of the Straits Convention (with its implications 
for Soviet Russia as a Mediterranean power), the international rivalry 
over Spain and Spanish Morocco, the Anglo-Egyptian accord, Italian 
battleship construction, the projected British naval increase, and the 
diplomatic competition of Britain and Italy for influence in the Arab 
and. Moslem world. Strategic necessities and economic propulsions vie 
with political ambitions and racial and religious tensions in a measure 
fulsome but not unknown to the shores of the fabled sea. 

George Slocombe has performed a timely task in assembling into one 
volume materials bearing on these and many other events which affect 
the destinies of Mediterranean peoples. Dealing with each country on 
the European, African, and Asiatic shores in turn, he has compressed 
into a small space the ingredients of ancient and modern history, eco- 
nomics, politics, and military strategy with an admirable sense of pro- 
portion. The result is a substantial and delectable offering, If Mr. Slo- 
combe’s romantic and journalistic proclivities provide embellishments 
which are not always substantial in fact, they are at least delectable and 
may, if dietary preferences require, be skimmed off like the frosting from 
the cake. 

The volume with the faintly satirical title—Is It Peace?—surveys 
British foreign policy since the war in its international setting. Graham 
Hutton, the English author, weighs that policy in the balance and finds it 
sadly wanting. The catalogue of deficiencies includes ‘feeble initiatives, 
abject retreats, resounding humiliations ..., lost opportunities... , 
lack of conviction ..., and an indifferent cynicism.” If consistency be 
a redeeming virtue, it is exemplified, the critic asserts, only in the “meek 
acquiescence” with which the British faced “the faits accomplis of [the] 
authoritarian Powers.” Mr. Hutton excoriates the Conservatives par- 
ticularly for failing to identify collective security with national interest. 
Britain held the magic key which might have unloosed France and her 
eastern satellites from their bondage of fear, and cleared the way for that 
disarmament agreement which Germany held a necessary condition to 
her much-valued equality. Had this course been adopted, and had the 
depression been met with international measures rather than Ottawa 
agreements, the tottering Weimar Republic might have been relieved 
from its national burden of adversity and outraged justice. _ 

Few will quarrel with Mr. Hutton’s implicit maxim that criticism be- 
gins at home, but in all fairness to Great Britain, the responsibility for all 
the might-have-beens of yesterday does not rest solely at her door. Nor 
can we fully share the author’s lament that the British (and also the 
French) suffered from excessive timidity because political power still re- 
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sides with a generation whose mental habits were formed in the pre-war 
era. The world might better endure the caution of hoary age than the 
madcap antics of younger men elsewhere consecrated to the service of 
fanatical nationalism. Moreover, can Mr. Hutton be sure that his fellow- 
countrymen would have supported a government dedicated to the inter- 
‘national adventure for which he pleads? As the sanctions experience 
demonstrated, a fine faith may falter before the immediate implications 
of internationalism when the crisis materializes. 

Although British foreign policy is the avowed focus of the study, fully 
half of the book deals with the setting of post-war Continental politics. 
The intention, it seems, was to establish a sort of three-dimensional back- 
drop in which phylogenesis joins with sociological analysis to bring out 

` the underlying forces in European life with which British statesmen must 
reckon. The result is not satisfying. Apart from illuminating sketches of 
the origins of European racial divisions and conflict and some penetrating 
observations on contemporary social compositions and attitudes, the 
reader is presented with a peripheral survey of treaty-terms and public 
pronouncements. These are important but readily accessible facts, and 
they add little value to a study which, elsewhere, is so rich in thoughtful 
suggestion and interpretation. The informed reader may derive profit if 
he supplies his own discrimination for the injudicious balance of this part 
of the book. 

Witt P. Mappox, 
Princeton University. 


French Policy and Developments in Indochina. By Tuomas E. Ennis. 
(Chicago: University of Chicago Press. 1936. Pp. ix, 230.) 


The Economic Position of the Chinese in the Netherlands Indies. By W. J. 
Cator. (Chicago: University of Chicago Press. 1936. Oxford: Basil 
Blackwell. 1936. Pp. xi, 264.) _ 


Appearing at a time when colonial problems have again assumed a 
foremost place in the affairs of many governments and a vital significance 
in the relations between the nations and regions of the world, Professor 
Ennis’s study of French policy in Indochina should receive the thoughtful 
consideration of both statesmen and scholars. To discerning men in both 
groups, it will suggest a method of approach and an attitude of mind 
that should be conducive to profitable study and sound action in this 
most delicate and complex field of political relationships. A wide and 
scholarly use of documentary sources, first-hand experience with per- 
sonalities and situations in Eastern Asia, and an objective yet discerning 
mind have here produced a bock in which information and understanding 
are combined to produce knowledge. 
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In three chapters, Professor Ennis presents the historical background 
of recent French policy in Indochina. Following are two chapters de- 
voted to the development of French administration in the colony; then 
one on the economic aspects of Indochina, and another on the social work 
that the French have undertaken there; finally there is a chapter on 
political unrest. The primary purpose of the book seems to be to present 
a picture of the results that are being produced in this area by the en- 
forced contact of two vastly different cultural systems: the French— 
fratriarchal, industrial, and democratic; and the Indochinese—patri- 
archal, agricultural, and aristocratic. To this end, the destructive effect 
of the French policy of assimilation upon native Indochinese institutions 
and character is vividly depicted. At the same time, a clear understanding 
is given of why assimilation was not successful. The policy of association 
is shown to have been productive of better results and more amicable 
relations between the governors and the governed. However, the con- 
clusion is that a genuine association of the French and the Indochinese 
in the government of the country can be only transitory and must end 
in the independence of the colony from French control. 

Generalizing from French, Dutch, and English experience, which is 
freely and profitably drawn upon throughout the study, Professor Ennis 
concludes that, “the West should remember that colonies cannot be 
‘held’ forever within the vicious circle composed of armed force, large 
doses of assimilation, and promises of association. The evacuation of the 
military, under the present system of imperialism, signified white defeat. 
The policy of assimilation means native unrest. The acceptance of asso- 
ciation spells eventually independence.” With this conclusion the re- 
viewer has no quarrel. Certainly it is corroborated by American-Filipino 
experience—which suggests that it would have been a fine thing if Pro- 
fessor Ennis could have added Philippine experience to his comparative 
material. 

The chapter on political unrest traces the relationship between agita- 
tion, sedition, and rebellion in Indochina and world events and forces 
such as the Russo-Japanese war, the Chinese revclution of 1911, the 
World War, and the rise of the Soviet power. The essential political unity 
of the modern world has seldom been more definitely shown. 

Dr. W. L. Cator’s study of the economic position of the Chinese in the 
Netherlands Indies was issued under the auspices of the Institute of 
Pacific Relations. It is a thorough and scholarly monograph upon an 
important phase of life not only in “Insulinde” but in every non-Chinese 
area of the Far East. The subject is given adequate treatment in its his- 
torical, legal, ethnological, social, and economic phases. Nowhere can 
one obtain a better insight into the invaluable contributions that the 
Chinese have made to the development of the countries near their bor- 
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ders and into the problems that their presence has created wherever they 
have settled in large numbers. Written from a wide variety of Dutch 
sources, Dr. Cator’s book is a valuable contribution to our knowledge of 
the important subject treated. 
Josera RALSTON HAYDEN. 
University of Michigan. 


Japan’s Foreign Relations, 1642-1986. By Roy H. Axaat. (Tokyo: The 
Hokuseido Press. 1937. Pp. xiv, 560.) 


A survey of the foreign relations of Japan from 1542 to 1936 is no small 
undertaking, yet Dr. Akagi’s volume is a creditable work. It is “an at- 
tempt to summarize in English and in one handy volume the main acts 
and scenes in the unfolding drama of Japan’s foreign relations during the 
past four hundred years, from her first contact with Western Powers 
through the recent Sino-Japanese crisis.” The author has fulfilled his 
purpose well in presenting an almost strictly factual account with little 
attempt at interpretation. Practically every important question of foreign 
policy is covered adequately, although the period before the World War 
receives greatest attention. The chapters on the opening of Japan, the 
revision of the first treaties, the Russo-Japanese War, the Washington 
Conference, and the immigration question are particularly well-written 
and give evidence of the use of a variety of source materials. 

The student of Far Eastern problems will be disappointed to find a 
complete lack of citations of sources and of a bibliography. An indication 
of the use of Japanese source material particularly would add greatly to 
the book’s worth. That Dr. Akagi has made use of non-Japanese sources 
is quite clear, as, for example, his reference to the attempts of the United . 
States to negotiate for a naval coaling station on the coast of Fukien 
province opposite Formosa and the relation of these negotiations to the 
Twenty-One Demands—a fact not commonly referred to in similar works 
on the Far East. 

In a number of instances, the author detracts from the objectivity of 
his writing by exaggerated statements, such as his reference to Japanese 
actions as ‘‘master-strokes of diplomacy” and by the constant repetition 
of his thesis that Japan’s foreign policy has been motivated solely by her 
desire for security. In his discussion of Japan’s adherence to the World 
Court statute, Dr. Akagi gives his country’s “bitter experience” with 
arbitration as a reason for non-adherence to the “optional clause” of the 
statute, leading the reader to believe that Japan has not made use of 
arbitration because of adverse decisions. 

The chapters on the Sino-Japanese crisis over Manchuria clearly set 
forth the official Japanese case without any attempt at criticism, and 
therefore are at variance with the conclusions of the Lytton Commission’s 
report. i 
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The above criticisms, as well as the mis-spelling of proper names, 
should not be allowed to minimize the value of this book as one of the 
few comprehensive surveys of Japan’s Far Eastern relations; and the 
fact that it is written by a Japanese for the English-reading public makes 
it a noteworthy contribution. 

Wu C. JOHNSTONE, JR. 

George Washington University. 


The Undistributed Profits Taz. By ALrrrRmD G. BusmLrrR. (New York: 
McGraw-Hill Book Company. 1937. Pp. viii, 281.) 


This is a timely book on a subject which lies very close to the heart 
of the taxation problem. 

The author first takes the historical approach to his subject and pre- 

sents an account of the earlier attempts which have been made and 
recommended to prevent the evasion of individual surtaxes by the re- 
investment of corporate earnings. He then gives a detailed account of 
the passage of the 1936 Revenue Act, the arguments presented at the 
hearings on the measure, and the provisions of the law as finally passed. 
He makes an original contribution in an account of foreign experience 
with similar legislation, particularly in Norway, which has had an un- 
distributed profits tax with a somewhat lower and ungraduated rate 
since 1921. 
- The author presents statistical evidence to show that corporate savings 
(contrary to popular opinion) have not tended to increase relatively, 
even during the twenties. He analyzes the purposes of corporate saving. 
Just how much the new law will increase corporate distribution of earn- 
ings cannot be predicted with certainty. The persistent need for new 
capital, the control by large stockholders who still stand to gain by re- 
investment, and the fact that a seven per cent tax on the withholding of 
ten per cent of earnings only means a tax of 0.7 per cent on all corporate 
income, are cited as reasons for believing that considerable income will 
remain undistributed under the law. 

Launching into the arguments for and against the new tax measure, 
the author concludes that it favors the large corporations at the expense 
of the small ones, since the latter ordinarily reinvest a larger per cent of 
their earnings and have greater need for new capital; that the new meas- 
ure is not necessary to equalize tax burdens in favor of unincorporated 
business, since the latter already enjoys many tax advantages; and that 
the non-fiscal purposes of the tax, seeking to eliminate depressions by 
reducing saving and encouraging spending, are based upon exaggerated 
assumptions and doubtful economics. 

As a strictly fiscal measure, the author holds that there are too many 
variables in the new law to enable one confidently to predict its financial 
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yield; it conforms neither to the ability-to-pay theory of taxation nor 
to the principle of benefits received. 

A chapter is devoted to other forms of corporate taxation, and in it 
the author concludes that the excess-profits tax and the graduated tax 
on corporate income are unsound features of our present revenue system. 
The usual arguments are cited. f 

The reviewer is of the opinion that Mr. Buehler gives insufficient 
weight to the tax law discrimination which the new measure was designed 
to remedy, and that he ignores responsibility for proposing other solutions 
for this discrimination. Nevertheless, the book is an able presentation of 
the facts and of the problems involved in an exceedingly important 
innovation in the federal tax system. 

. Harop M. GROVES. 

University of Wisconsin. 


Public Utility Regulation and the So-Called Sliding Scale. By IRVIN 
Bussınea. (New York: Columbia University Press. 1936. Pp. 174.) 


Under the tutelage of Professor James C. Bonbright, Dr. Bussing has 
contributed a study of first-rate significance on an important aspect of 
public utility regulation, i.e., the sliding scale in price regulation. The 
title-page reveals that his small volume is “a study of the sliding scale 
as a means of encouraging and rewarding efficiency in management of 
regulated monopolies.” The reader soon discovers, however, that the 
work is not propaganda or a popular appeal for the general adoption of 
the plan, but rather a scientific evaluation of the device based upon 
statistical and logical analysis of experiments in Great Britain, Canada, 
and the United States over a period of more than three-quarters of a 
century. 

“Rewards for efficiency,” the author declares, are not a basic part of 
ordinary regulatory procedure, as evidenced by the fact that “an efficient 
plant which charges relatively low prices is generally allowed to earn no 
more on its rate base than a less efficient company which charges rela- 
tively high prices.”” One method devised to overcome this obvious in- 
justice is the sliding scale, which is defined as any form of regulation 
in which the profit allowed increases or decreases in proportion as prices 
decrease or increase. 

The sliding scale as a regulatory device is traced from the British Isles, 
where it was first applied in 1855 in the’gas industry, to Toronto, Canada, 
where it has been used in the gas industry since 1887, to Boston, where 
it was applied to the Consolidated Gas Company, thence to Philadelphia, 
Connersville, Memphis, Dallas, Houston, and finally and most signifi- 
cantly, to Washington, D. C. When the sliding scale went into effect in 
Washington, December 31, 1924, “electric prices were among the highest 
in the country; within eight years they were among the lowest” (p. 5). 
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In Chapter VIII, the author notes four significant accompaniments of 
the sliding scale in Washington: regular and substantial decreases in 
prices to consumers; relatively high level of corporate income; an increase 
in the number of customers; and a large increase in the volume of con- 
sumption, especially among domestic consumers. No unqualified claim 
is put forward that the sliding scale was primarily responsible for these 
desirable achievements. On the contrary, other causal factors are noted, 
among which are: the economic status of Washingtonians, improvement 
in the company’s “public relations,” and especially “the tireless, fair, 
and able supervision rendered by the public utilities commission of the 
District of Columbia” (p. 161). 

Weaknesses underlying the sliding scale are enumerated and analyzed. 
Thus, it is untrue that the super-normal income (allowed by the sliding 
scale) is entirely earned by the stockholders whe receive it; unearned 
excess income (traceable to external factors) is not ordinarily used (as 
it should be) to amortize the company’s debts; no penalties are provided 
for sub-standard performances; and the sliding scale has failed to con- 
tribute to a solution of the “most vexatious problem in public utility 
regulation, that is, the problem of the valuation of the rate base, and 
the rate of return” (p. 167). 

Although the author points out that, according to pertinent evidence, 
“the plan patently is imperfect,” he concludes that “as its weaknesses 
are chiefly administrative, it will become a better method of regulation 
in proportion as more companies and commissions give attention to it” 
(p. 167). 

ORREN C. HORMELL. 

Bowdoin College. 


The Unique Function of Education in American Democracy. By Tux 
EDUCATIONAL POLICIES COMMISSION, ALEXANDER J. STODDARD, CHAIR- 
MAN. (Washington: National Education Association and Department 
of Superintendence. 1937. Pp. 129.) 


The issuance of this well considered statement of the social obligations 
of education and of the means most appropriate for discharging them will 
not unlikely mark a capital milestone in the history of America’s parent 
educational organization. The Commission makes a double argument: 
(1) in its nature and obligations, education is unique among the functions 
of government; (2) the proper discharge of such duties as are laid upon 
the public schools requires for education a measure of autonomy quite as 
wide as that which has historically been accorded the judiciary. This 
latter proposition makes the volume of special interest to students of 
government. 

Without agreeing that education is as unique a function as the Com- 
mission attempts to prove, the reviewer thinks that the report embodies 
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as good a statement of this case as it is possible to make. The argument 
offered is not easy to summarize, but it insists, in general, that education 
stands apart from, above, or below all other functions of government 
because it is entrusted with the transmission and enlargement of the 
“funded wisdom and aspirations of the race” on which all else depends, 
and that specifically it has in greater measure than any other function 
the responsibility of invigorating the idea of the priority of the public . 
interest which is at the foundation of the American way of life—a re- 
sponsibility more serious today than ever before, due to the disturbing 
fact that the assurance of a democratic society can no longer be taken 
for granted. 

Regarding changes in overhead control, the Commission declares that 
although school authorities cannot be indifferent to the demand that 
school affairs be handled with reference to the total financial and govern- 
mental situation in a community, they will have satisfied all reasonable 
demands for coérdination if, as is now the case “in the best of jurisdic- 
tions,” they keep themselves well-informed regarding the general state 
of public revenues and expenditures, give to appropriate budget-making 
officers and the public complete information relative to school receipts 
and outlays, confer with fiscal officers on the general situation, and 
“invite from other specially qualified persons and the public a consider- 
ation of the tentative educational budget before reaching final deter- 
minations.”’ 

Although it is submitted that the Commission’s case for fiscal inde- 
pendence is much less than convincing, there can be little objection to the 
recommendation that education be set apart in administration from those 
-branches which must respond automatically to the preferences of victors 
in political campaigns. The crux of the matter is: how far apart? Nowhere 
does the Commission give a specific answer. It apparently favors inde- 
pendent, popularly-elected school boards as the medium for public con- 
trol of education. Why? Education has much to gain through being 
brought closer to the other functions of government, and this integration 
can be accomplished without stultifying any liberties which, from the 
record, educators seem determined to use for defending or extending 
American democracy. 

JOHN ALBERT Vina. 

University of Chicago. 


BRIEFER NOTICES 


AMERICAN NATIONAL GOVERNMENT AND POLITICS 


The advocates of American fascism will find much to comfort them in 
John E. Dalton’s Sugar; A Case Study of Government Control (Macmillan 
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Co., pp. x, 311). The author, an ex-chief of the Sugar Section of the 
A.4.A. and a member of the faculty of the Harvard Graduate School of 
Business Administration, describes in an interesting way the over-produc- 
tion of this basic food product and the serious problems presented by the 
attempts at control. The Sugar Act of May 9, 1934, authorizes the Secre- 
tary of Agriculture to impose processing taxes amounting to some 

- $60,000,000 yearly. He regulates not only the amount of beets and cane 
produced in the United States, and the insular possessions, but also the 
processing of cane and beets, the marketing by processors and importers 
in the United States, and, indirectly, refining and distribution. In addi- 
tion, there is a high protective tariff with slight preferential duties for 
Cuba, a preference which has been reduced since the book was written. 
Inijense stimulation of the industry during the war has produced post- 
wer ruin. A long-continued policy of high tariff protection for beet grow- 
ing has given that exotic crop a strangle-hold on the politics of the West- 
ern states. The new control system has added to tarif protection a series 
of benefit payments to beet and cane growers, quotas and allocations 
between areas and individuals. The summary is devastating. The grower 
hes been guaranteed a profit. The sugar bloc in the Senate has become an 
irresistible political force; it compelled an increase of 100,000 tons in 
the beet quotas as the price of passing the act of 1924. Florida cane pro- 
ducers (chiefly two large corporations) received over $860,000 in one 
year for benefits, mostly for not producing. Benefits, however, were 
‘wiped out by the Court decision on A.A.A. American growers have 
waged a steady and relentless war to exclude sugar from Cuba and the 
dependencies. The Cuban industry, in which over $600,000,000 of Ameri- 
can capital is invested, has been brought to the verge of ruin. The refining 
industry has received only “a minimum of financial benefit.” The author 
feels strongly that more adequate protection is due it. In order to build 
up this marvelous system of government-controlled production, govern- 
ment-controlled distribution, and tariff protection for a business that can 
never become independent, the American consumer is taxed two dollars 
per person per year! Difficult indeed would it be to frame a more search- 
ing indictment of this form of government planning than the closing 
words of Chapter XVI: “In all probability, the consumer will be unaware 
cf the form of the final decision . . . It is certainly clear that if excessive 
protection is given, a reduction will be difficult in the welter of practical 
politics.” —James T. Youna. 


After the deluge of partisan polemics on the New Deal, it is a relief to 
encounter such a volume as Three Years of the Agricultural Adjustment 
Administration (Brookings Institution, pp. xiv, 600), by Edwin G. 
Noye, Joseph 8. Davis, and John D. Black. The authors belong to the 


a 


556 THE AMERICAN POLITICAL SCIENCE REVIEW 


school of economists who “endorse neither extreme laissez-faire nor ex- 
treme governmental control or operation.” They disagree among them- 
selves in emphasis and in detail, but this does not detract from the value 
of their work. They agree that the A.A.A. was hastily improvised to 
meet an emergency; that some parts of its program were inconsistent; 
that it suffered from lack of experience and administrative technique; 
that it aided the farmer, in cash benefits and in & general increase in farm 
prices; that it contributed to general economic recovery; that the greatest 
benefits went to the areas that had suffered most from the depression; 
that most of the burden was borne by the consumers; that the basic idea 
of “adjustment” between farm income and income of other groups was 
sound; and that some such continuing agency is needed to integrate ` 
agriculture with other phases of our economic life. They doubt the efficacy 
of crop-reduction as a permanent method of securing the desired effect, 
but regard it as orthodox supply-and-demand economics under the con- 
ditions existing in 1933. This book is at once sympathetic and realistic 
in its treatment of the farmer, the industrialist, and the consumer as 
members of competing, though sometimes overlapping, interest groups. 
By its nature, this work will not appeal to as many readers as Gone With 
the Wind, but it is a very significant study of one phase of our groping 
toward a peaceful adjustment of conflicting group interests and a more 
intelligent conservation and use of our natural resources.—Roamr V. 
SHUMATE. 


N.R.A.: Economic Planning (Principia Press; Bloomington, Ind., pp. 
xiii, 596), by Charles F. Roos, is the second monograph in a series of five 
publications by the Cowles Commission for Research in Economics 
(Colorado Springs, Col.). The three remaining volumes are to be pub- 
lished later in the year. The author of the present volume is the director 
of research of the Cowles Commission, and was formerly director of 
research for the N.R.A. In a foreword, the N.R.A. is designated as the 
“most bitterly debated governmental agency in American history.” The 
book is an attempt to reveal the fundamentals in the evolution of N.R.A. 
policy. Most of the chapters aim to outline the rapidly changing decisions 
which characterized the administration of N.R.A. A further aim, accord- 
ing to the author, is to provide a more searching analysis of the objectives 
and efforts of N.R.A. Needless to say, a great deal of inside information 
on N.R.A. policies is disclosed; also a great amount of statistical data, 
presented by means of some sixty-seven tables, nineteen charts, and ex- 
tensive footnotes. The author does not hesitate to set forth his criticisms 
of N.R.A., many of which he formerly made in his line of duty as adviser. 
There are fifteen chapters.in all. The first four deal with the evolution 
of the N.R.A. idea, the passage of the act itself, the personnel and ad- 





tt me ne agrees Sigg r e $ 


BOOK REVIEWS AND NOTICES 557 


miristration of N.R.A., and the evolution of its various policies. The 
fou? succeeding chapters deal with labor questions, including the shorter 
work week, wage changes, collective bargaining, and the like. Later chap- 
tere deal with sales and price problems. A single chapter treats of fair 
trade practices and monopoly. Two more chapters deal, respectively, 
wita the problem of the small business man under N.R.A. and the prob- 
lem of planning for increased purchasing power. The concluding chapter 
presents further appraisals of N.R.A. The book is not difficult to read, 
the author possessing a clear style and the publishers having been liberal 
in presenting the contents in a very satisfactory and pleasing form; and 
altcgether, the work is a useful contribution to the literature of the na- 
tional government’s greatest experiment in the regulation of commerce 
anc industry.—Ear.u W. CREcRAFT. 


The editors of The Economist (London) have set down in a very slender 
volume, The New Deal; An Analysis and Appraisal (Alfred A. Knopf, 
pp. ix, 149), a summary of the more important policies of the Roosevelt 
rég_me and of the economic results thereof down to the fall of 1936. The 
poLcies reviewed include the relief program, social insurance, public 
works, housing, N.R.A., labor unionism, agriculture, banking and cur- 
rensy policies, the budget, foreign trade, regulation of securities, the 
utiity and power questions. For so summary an account, the effort is 
quite successful, possessing special value for the lay reader. Representing, 
as -t does, the judgments of the editors of a journal written chiefly for 
British business men, the volume exhibits a quality of detachment and 
gocd temper seldom imitated on this side of the Atlantic. While the ap- 
praisals of the various policies cannot be reviewed here, the general eval- 
uation may be indicated. “If the criterion be Utopian, the achievements 
of the New Deal appear to be small. Relief there has been, but little more 
than enough to keep the population fed, clothed, and warmed. Recovery 
there has been, but only to a point still well below the pre-depression level. 
Reorm there has been, but it is slight in comparison with the reformers’ 
blueprints. The great problems of the country are still hardly touched.” 
If, however, the achievements are matched with those of “other govern- 
meats, the former adverse judgment must be modified. If its [the New 
Deal’s] achievements be compared with the situation which confronted 
it in March, 1933, it is a striking success. Mr. Roosevelt may have given 
the wrong answers to many of his problems. But he is at least the first 
President of modern America who has asked the right questions.”— 
CHARLES MCKINLEY. 


Since the entrance of the United States into the International Labor 
Organization, the volume of literature on the relation of this organization 
with federal governments has been increasing rapidly. In the United 
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States, there are certain questions of importance: Can the United States 
by treaty agreement as to labor conditions assume:power over labor con- 
ditions normally reserved to the states? What limitations in the Consti- 
tution may restrict the regulation of labor by treaties? Are interstate 
agreements and compacts valid as to any and all labor conditions? In 
Labor Treaties and Labor Compacts (Principia Press, Bloomington, Ind., 
pp. vi, 136), Abraham C. Weinfeld attempts to give answers to these and 
other questions. While no treaty has ever been declared unconstitutional, 
it seems wise to the author to recognize that the treaty-making power 
“is limited by the bill of rights which includes the due process clause” 
(p. 35). “A majority of the present Supreme Court will most probably 
hold the due process clause of the fifth amendment to be a limitation on 
the treaty-making power in the field of labor relations” (p. 36). In view 
of the condemnation of minimum-wage restrictions at the time of writing, 
for instance, the author thinks that treaties in this field should not be 
attempted by the United States. The “agreement or compact” between. 
states clause is examined historically, and it is concluded that states may 
“enter into compacts dealing with labor conditions” (p. 122). Yet the 
due process clauses of the Fourteenth Amendment and of the state consti- 
tutions “will undoubtedly be limitations on the power to enter into inter- 
state compacts” (p. 124). On the whole, Mr. Weinfeld has offered a- 
provocative and timely study of a problem that will certainly become- 
more important if current trends in American labor policy continue.— 
Francis G. WILSON. 


The Supreme Court and Political Questions (Johns Hopkins Press, pp. 
145), by Charles Gordon Post, is a realistic study of the judicial process 
as manifested in cases which involve what the courts have designated as 
“political questions.” The author makes it clear in his introductory chap- 
ter that he is not concerned with abstract principles or theories, but rather 
with the purposes and consequences of the doctrine of which he treats. 
After the inadequacy of conventional explanations of political questions 
has been pointed out, two chapters are devoted to s classification and 
analysis of cases involving these matters. From this study the author 
endeavors to discover the reason why a court places a particular problem 
in the category of political questions and the consequences which result 
from such action. His examination of the opinions reveals the absence 
of any prevailing principles which lead to the decisions. On the other 
hand, ample evidence is presented of practical factors that may have 
influenced the courts to characterize particular problems as political 
questions and thus leave their determination to the political depart- 
ments. In a chapter entitled “Political Questions as a Category of the 
Judicial Thought-Process,’”’ and in his final chapter, Professor Post de- 
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velops his thesis that practical considerations and questions of expediency 
heve been the most.important factors that have influenced the courts in 
placing particulaf problems. within the field: of political questions. He 
makes the interesting suggestion that “if as a consequence of a change 
of economic conditions, certain problems of government, now within the 
jurisdiction of the judiciary, might more effectively be settled by the 
political departments, ... the court will find a useful category in the 
doctrine of political questions.” The monograph includes an adequate 
bibliography, table of cases, and index. It will be of value for those who 
are interested in political questions and for others who are concerned 
with the nature of the judicial process.—Ismor Lozs. 


In Our Ineffective State (Henry Holt and Co., pp. xxi, 281), William H. 
Hessler, of the Cincinnati Enquirer, presents an argument for enlarged 
federal powers. Upon the premise that the ineffective state is prime for 
conversion into dictatorship, he concludes that the government of the 
United States must be adapted to the need for positive action in an in- 
dustrial society and must establish a new order of liberties suited to life 
in that society. The Supreme Court has fostered big business and ex- 
panded its own competence, but, since Marshall, has dissipated national 
power. Congress should, by amendment, be given jurisdiction over na- 
t.onal economic matters, the due process clause should be redefined, and 
the amending procedure should be revised to permit majority rule. An 
cbstacle to reform is the doctrine of the separation of powers. Congress 
should retire to the rôle of investigation, and of debating and approving 
cr disapproving the broad proposals of the Executive. However, the 
celegation of legislative power to the President alone is not desirable 
Coalition between Congress and the Executive is better, and one means 
to this end would be to permit the President once in his term to dissolve 
the House of Representatives. Perhaps the most interesting proposal is 
that the cabinet should be strengthened, making it a national planning 
agency, delegating subordinate legislative power to it, and giving the 
members seats in Congress. The book is stimulating, even to one who 
remains unconvinced regarding some of the suggested solutions.— 
W. Resno West. 


Seeking to present a rather limited aspect of our historie conflicts with 
ihe Indians, J. P. Kinney, in A Continent Lost—A Civilization Won 
(The Johns Hopkins Press, pp. 366), raises questions involving social 
and economic philosophy, government policy, and public administration. 
He presents a chronological account of our government’s Indian land 
policies from colonial days to the days of the New Deal, showing how, 
after a century’s vain attempt to promote individual enterprise and self- 
sufficiency among the Indians by means of allotting lands to individuals, 
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our government has now turned its attention rather to the promotion of 
tribal management and pride. The allotment of lands to individuals has 
been discontinued. The author has made a thorough examination of 
records pertaining to Indian land policies; but his manner of presentation 
could be improved. While direct quotations from treaties, acts of Con- 
gress, and administrative reports are desirable in a book of this type, it 
seems unnecessary to go to the extent of quoting from each annual report 
when recommendations are almost identical and from several treaties or 
statutes all intended to carry out a single policy. Much detail that might 
well have been referred to by general statements and footnote citations 
adds to the length of the book, but detracts from its value because of the 
monotony and lack of coherent organization —Epwin O. STENE. 


In his study, The Commercial Reciprocity Policy of the United States, 
1774-1829 (University of Pennsylvania Press, pp. 305), Vernon G. Setser 
traces American commercial policy during its formative period. Experi- 
ences of the new nation in attempting to win foreign recognition and aid 
through commercial treaties are detailed, and the later alterations in 
policy resulting from the centralized control provided under the Consti- 
tution, the economic growth and greater economic independence of the 
nation, and the increased respect of foreign governments for the United 
States are portrayed. In conclusion, Setser states that the study of 
American commercial policy of this period reveals that “the United 
States has been little less selfish in forwarding the interests of its na- 
tionals than any other country.” —Naraan L, SILVERSTEIN. 


Recognition that new economic, social, and political conditions, and 
new legislative proposals prompted by them, have stirred public interest 
afresh in the origins and character of the federal Constitution has led 
Little, Brown and Co. to issue a reprint of Charles Warren’s The Making 
of the Constitution (pp. xii, 832), and similarly has influenced the Garden 
City Publishing Co. to bring out a new, though unrevised, edition of 
Chief Justice Charles Evans Hughes’ The Supreme Court of the Untied - 
States, Its Foundation, Methods, and Achievements; An Interpretation 
(pp. vii, 269), published originally by the Columbia University Press. 


Hastily taking advantage of public interest stirred by President Roose- 
velt’s proposals for judicial reorganization, William R. Barnes and A. W. 
Littlefield have compiled The Supreme Court Issue and the Constitution 
(Barnes and Noble, Inc., pp. 140). Almost half of the space is devoted 
to favorable and unfavorable comments on the Supreme Court proposal, 
by congressmen, jurists, professors, journalists, clergymen, and others; 
the remainder is taken up with miscellaneous lists, tabulations, and other. 
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data more or less pertinent to the issue. There is little of value for the 
political scientist—unless it be some choice cartoons reproduced from 
leading newspapers. i 


Fred Taylor Wilson’s Our Constitution and Ite Makers (Fleming H. 
Revell Co., pp. 585) adds little to the familiar story of the framing and 
adoption of the Constitution. Sketches of the framers, interesting but 
largely uncritical, constitute the major part of tbe book. Of principal 
value is the inclusion of important documents and more or less obscure 
letters and speeches whieh illustrate the viewpoints of some of the 
framers.—E. S. WENGERT. 


BTATE AND LOCAL GOVERNMENT 


Just as city planning was found to be too limited a concept and was 
forced to grow up into regional planning, so the concept of zoning has 
also been extended from urban into rural areas. Wisconsin has been a 
leader in the movement for rural zoning, but other states are falling into 
line, as shown in the mimeographed publications under review. Problems 
and Suggestions in the Drafting of Rural Zoning Enabling Legislation (pp. 
67, December, 1936), and Some Considerations in Support of the Consti- 
tionality of Rural Zoning as a Police Power Measure (pp. 48, December, 
1936), both by Herman Walker, Jr., are Land-Use Flanning Publications 
Nos. 10 and 11, respectively, of the Land Utilization Division of the 
Resettlement Administration. The first gives a brief summary of the 
development of rural zoning in the American states, an analysis of the 
major problems faced in drafting the necessary laws, a suggested draft of 
a complete act, and a series of possible alternative provisions. The second 
presents a summary of pertinent constitutional decisions that tend to 
show, by parity of reasoning, that a rural zoning statute might be sus- 
tained as a proper exercise of the police power. Both are thorough and 
scholarly contributions to a subject of increasing importance. Zoning in 
rural areas is designed primarily to prevent the agricultural development 
of lands unsuitable for that purpose. In effect, it wculd save the ignorant 
settler from his own folly in trying to farm on sandy or stony barrens; 
prevent the land speculator from making a profit by the sale of such 
lands to the unwary; and save the state and local governments extra ex- 
pense for roads, schools, poor relief, and other services. Thus, rural zoning 
has objectives very different from those of urban zoning, and it raises 
different constitutional questions. It is interesting to note that in this 
field, as in urban zoning and planning, it is a bureau of the national 
government that is carrying on the research, publication, and educational 
work needed for the promotion of a new service by state and local govern- 
ments.— WILLIAM ANDERSON. 
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Town-Administered Special Districts and the Control of Local Finance 
in New York (Special Report of the New York State Tax Commission, 
pp. xv, 175) was submitted as a doctoral thesis at Yale University by 
Daniel T. Selko and later published as Special Report No. 11 by the 

New York State Tax Commission. The monograph will prove of great 
` value to the student of local government for its analysis of a type of local 
unit about which little is known. The author defines the town-adminis- 
tered special districts as “districts which are established by the town 
boards as a means of apportioning the cost of special town services to 
benefited taxpayers.” In New York, the special districts have been used 
widely to provide services for suburban residential communities adjacent 
to cities. Services now provided by special districts include fire and police 
protection, water supply, sewerage and drainage, refuse collection and 
disposal, street lighting and paving, sidewalk and curbing construction, 
maintenance of parks, and operation of public docks. Dr. Selko believes 
that “the use of special districts appears to present no serious problem 
as long as they appear merely to apportion the costs of a few special serv- 
ices to the benefited taxpayers.” His criticisms are directed against the 
present absence of control over the creation of special districts and over 
their financial operations. He believes that “the ultimate responsibility 
for district operations should remain with the counties, since they possess 
a greater degree of economic stability than the towns, but it is essential 
that thoroughgoing control over special district operations be exercised 
by some central authority.” Adequate systems of accounting, auditing, 
budgeting, and reporting are suggested to replace the ‘present chaotic 
methods of local fiscal management.’’—CuHarues C. Ronurina. i 


Municipal Ownership of Electric Undertakings in Virginia (Bureau of 
Public Administration, University of Virginia, pp. xx, 132), by Rowland 
A. Egger and James E. Gates, is an earnest and successful effort to ap- 
praise objectively the merits and defects of public ownership and manage- 
ment in Virginia. We have been deluged with so much literature written 
primarily to “prove something” that the Egger and Gates monograph 
is indeed an oasis in the burning sands of controversy. The study analyzes 
the operations and policies of fourteen municipally owned plants in Vir- 
ginia. The authors modestly state that their purpose is to assist plant 
managers and municipal councils to get a bird’s-eye view of themselves 
and to assist the plant managers in analyzing their peculiar local prob- 
lems. Perhaps the first two chapters, “History and Development of 
Municipal Ownership in Virginia,” and “Law of Municipal Ownership 
in Virginia,” are principally of value to Virginia residents. Other chapters: 
dealing with administrative, financial, and rate policies of the Virginia 
municipals provide an interesting case study and analysis of important 
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problems confronting municipal plants anywhere in the United States. 
Virginia appears to be no exception to the practice of using the municipal 
electric plant as a “tax-collection agency.” The authors significantly 
point out that the “revenues from sales of the electris plant average 53.38 
per cent of the total revenues of such municipalities from all sources.” 
If these “profits” were diverted, an increase of 34.41 per cent in the 
municipal tax rate would be necessary. This factor has deterred the 
municipal plants from introducing progressive and promotional rate 
schedules, a practice now receiving wide acceptance by the private utili- 
ties.—CHARLES C. ROHLFING. 


In The Gasoline Tax in the United States (Public Administration 
Pamphlet No. 54, 5th ed., pp. 50), Finla G. Crawford maintains the high 
standard of earlier editions. Among recent developments, Professor Craw- 
ford finds methods of tax collection more efficient; efforts to curb evasions 
and bootlegging more vigorous. Statistical data have been enlarged and 
brought down to date. In Taz Limits Appraised (Public Administration 
Pamphlet No. 55, pp. 40), the pros and cons of over-all tax limits are pre- 
sented. The study was prepared by A. Miller Hillhouse, of the Municipal 
Finance Officers’ Association, and Ronald B. Walch, of the National 
Association of Assessing Officers. In view of the movement toward tax 
limitation sponsored by the National Association of Real Estate Boards 
and the legislative proposals in various states, this study is both signifi- 
cant and timely. Property Tax Reduction in California (Bureau of Public 
Administration, University of California, pp. 33), by Maleolm M. Davis- 
son, is a study of county tax relief to property owners in that state during 
the years 1931-36. Taxes levied upon property for county purposes rose 
rapidly from 1920 to 1932. In 1933, demands for tax relief culminated in 
a constitutional amendment requiring mandatory county school costs to 
be met by the state out of sources other than property. The long-run 
problem of a drastic over-all tax limit on county expenditures has not 
been settled by the adoption of the amendment. After a three-year trial 
period, substantial relief is still afforded county taxpayers, but increases 
have begun to appear.—Epwarp W. CARTER. 


In spite of the fact that Texas has only six municipalities with formal 
merit systems, R. W. Cooper’s The Texas Municipal Civil Service (Uni- 
versity of Texas Bulletin, Municipal Studies, No. 8, pp. 211) is an in- 
teresting comparative survey of civil service and merit systems in gen- 
eral, of six Texas municipalities in particular, and of prospects in both 
the urban and rural fields in Texas. Mr. Cooper fails to distinguish, 
however, between permanence in office, under reesonable conditions, and 
selection and advancement by merit; using tha terms “civil service” 
and “merit” in a somewhat interchangeable fashion. This is particularly 
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important since the constitution of the state of Texas specifies that “the 
duration of all offices not fixed by this constitution shall never exceed 
two years.” It is surprising, therefore, that the Texas municipalities dis- 
cussed have been able to advance at all in this field; and this fact explains, 
perhaps, why the emphasis has been placed on selection according to 
merit, rather than on reasonable permanence in office. Part I describes’ 
the size, cost, and compensation methods prevailing. Part II deals with 
personnel practices such as the personnel agency, classification and 
standardization, recruitment, training, in-service problems, and retire- 
ment. The concluding chapter, ‘‘Prospects,’’ contains such suggestions 
for improvement as making room for the college-trained person, abolish- 
ing the practice of local preference and the constitutional limitation on 
tenure, the proper sphere for a state personnel agency, and numerous 
others of equal importance. The study represents a wholesome attempt 
to bring home to the people of a state the need for a trained, selective, 
public personnel organization.—R. L. CARLETON. 


Public reporting as a means of giving public opinion a more substantial 
basis has received increased attention in recent years. In Municipal 
Reporting in Texas (Bureau of Research in the Social Sciences, University 
of Texas, pp. 98), J. T. Barton surveys the actual reporting practices of 
fifty representative cities in that state (just under ten per cent of the 
state’s total). In addition to the survey of actual practices in municipal 
reporting, the author points out the advantages derived from such re- 
ports and proposes a program for the guidance of cities in the state. He 
finds that Texas cities have done little public reporting in the past. This 
study, however, should lead to increased activity in the future. His sug- 
gestions are applicable, not only to Texas cities, but to those of other 
states, and should prove of value to any city official who desires to work 
out a program for giving the people adequate information about the 
activities of their city —CHarLtes M. Kwermr. 


In Personnel Problems in Maine (Bureau for Research in Municipal 
Government Publications, Bowdoin College, pp. 80), Professor Orren C. 
Hormell presents a timely and comprehensive proposal for the establish- 
ment in Maine of the merit system for the selection of state employees. 
The introductory chapter is a summary of the need for the merit system 
in administration, and includes a clear outline of its essential features. 
In the following chapter, the author describes the personnel situation in 
Maine, outlines the history of merit system proposals, and gives an able 
argument, buttressed by convincing statistics, for the establishment of 
the system in his state. The main section of the study consists of a well- 
drawn personnel bill, fully and carefully annotated, exhibiting throughout 
the marks of painstaking research and profound thought. The complete- 
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ness of the proposals leaves little to be desired. This book, while it is 
particularly applicable to the state of Maine, should prove of value to 
every person interested in the improvement of state administration. Sat- 
isfactory appendices explain various parts of the main text.—CHARLES J. 
Ror. 


State Law Index, No. 5, 1983-1934 (pp. 750) is the most recent biennial 
index to and digest of state legislation compiled by the Legislative Refer- 
ence Service of the Library of Congress and published by the Govern- 
ment Printing Office. This is a reference series of considerable potential 
value for students of current legislative developments. Appearing more 
than three years after the enactment of most of the laws digested, how- 
ever, the actual value of the volumes would seem to be greater for histori- 
cal than for current studies—Epwin E. Wirts. 


FOREIGN AND COMPARATIVE GOVERNMENT 


Freedom of the press and of opinion is a burning issue in China, be- 
cause of the difficulties of unification and the unpleasant international 
position of the country. The urgency of this problem colors and illumi- 
nates Lin Yutang’s A History of the Press and Public Opinion in China 
‘University of Chicago Press, 179 pp.), a brilliant, racily written survey 
of bureaucracy and free speech in ancient and modern China. Lin Yutang 
is China’s leading wit—a rôle significant under inefficient censorship— 
as well as a litterateur and publicist. Editor of the humorous magazine 
zardonically entitled The Analects, after Confucius, he has gained a large 
following among students and intellectuals discontented with both the 
Nanking régime and its opposition of the Left. Hence, in the first half 
of the book, dealing with old China, he is inclined to emphasize prot- 
estant reformers and patriots eminent as individuals, rather than 
problems of group opinion. The second half, on modern China, treats 
the rise of the modern press, in part duplicating Roswell 8. Britton’s 
The Periodical Press in China, 1800-1912 (Shanghai, 1933), but con- 
cluding with four vividly informative chapters which describe the leading 
magazines and newspapers, the journalistic profession, its political réle, 
and government interference. The author believes that “the ‘stronger’ a 
government is, the weaker the press, and vice versa” (p. 114), and that 
China needed and needs constitutional guarantees of freedom of speech 
and press. The work’s chief weaknesses are the lack of a bibliography 
and index, idiosyncrasies in the rendering of Chinese names, and occa~ 
sional recklessness in applying Western terms to China. As an intro- 
ductory survey based on fresh materials—untranslated texts, and the 
author’s first-hand experience—it is valuable, and rich in the data of 
comparative government. A reference very convenient to anyone in- 
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terested in following up Mr. Lin’s work is Professor Rudolf Léwenthal’s 
“Western Literature on Chinese Journalism: A Bibliography,” Nankai 
Social and Economic Quarterly, Vol. 9 (Jan., 1937), pp. 1007-1066.—Pav1 
M. A. LINSBARGER. 


Students of politics generally, as well as those primarily interested in 
the vicissitudes of colonial self-government, will find in Sir Cecil Cle- 
menti’s Constitutional History of British Guiana (London: Macmillan and 
Co. pp. xxii, 546) an instructive record of experience. The governmental 
evolution of this colony presented a complicated series of problems. There 
were the issues of slavery, emancipation, and its aftermath, including 
African and East Indian immigration; the effects of British adoption of 
free trade (and the consequent abolition of the colonial preference) upon 
the sugar industry; the rise of a commercial and professional bourgeoisie, 
and its political contest with the planter oligarchy; the interrelation of 
certain classes in the colony with dissident elements in British politics; 
a long-drawn-out contest over the Civil List—for control of finances has 
been the touchstone of British constitutional controversy in the Outer 
Empire as at home. Above all was the fact that British Guiana is a 
tropical colony, with the vast bulk of the population East Indian, 
colored, or Negro. Although representative institutions dated back to 
the period of Dutch rule, property qualifications for voting and office- 

` holding restricted direct participation in government to a minute fraction. 
Under such circumstances, the réle of the Colonial Office as arbiter be- 
came crucial, and the question arose as to whether representation of the 
population at large was not better attained through the appointive than 
the elective principle. Latterly, the elective members predominated in the 
government, with substantial control of colonial finances. This, the 
author claims, frightened capital away and inhibited the economie de- 
velopment of the colony. The upshot was the constitutional reaction 
of 1928, and the appointive now outweigh the elective members in 
the colonial legislature. The author writes competently, from the view- 
point of the experienced colonial administrator. His style is lucid; the 
essential facts are in the right places, and fully documented; the ap- 
pendices (140 pages) comprise a very helpful series of documents and 
charts; but there is no index.—A. Gorpon Drwny. 


A touch of the fashionable ‘“‘psycho-biography”’ accounts for the 
title of Mr. G. T. Garratt’s The Two Mr. Gladstones (Macmillan Co., 
pp. xvi, 311). “Mr. Liverpool” and “Mr. Oxford” are supposed to rep- 
resent the two contradictory sides of the statesman whose career is re- 
counted. Fortunately, Mr. Garratt does not make much play with his 
little jest, and has written, in modest compass, an informed, scholarly, 
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and interesting life of his hero. W. E. Gladstone held office so long and 
so cften, ruling the greatest empire in the world at eighty-five and amas- 
sing a sum of prestige for that empire which even the ambivalence of 
Mr. Kipling’s cousin has not, yet quite succeeded in throwing away, 
that a sympathetic and contemporary interpretation of his career has a 
gocd deal of practical value today. Mr. Garratt, who has frequently 
stood for Parliament as a Labor candidate in rural constituencies, 
would, I think, avow himself a follower of Gladstone and a believer in 
“Gladstonian liberalism,” and appears to have written the book to per- 
suede the present generation to draw lessons from the problems of the 
past.—E. P. CHASE. 


The political fluctuations that mark French history for so long a time 
after the reign of Louis XV must always fascinate the student of public 
opinicn. Where lies the key to such apparent instability? Why did the 
Bourbons, regaining their throne, lose it again after a few short years? 
In Ultra-Royalism and the French Restoration (Cambridge University 
Pregs, pp. xiii, 209), Miss Nora E. Hudson has given us the results of 
same thorough and serviceable investigation. Instead of looking for the 
dynamics of opinion, however, she has tried to explain events in the 
light of contemporary theories. She does not seem to understand that, 
as usual, the theorists had very little to do with the actual shaping of 
events. Her narrative is often obscure, perhaps partly because the 
doctrines that she expounds are themselves vague and variable, but 
mainly because her own thought does not find logical expression. There 
is a lack of perspective. It must also be said that violation of the ele- 
mentary rules of grammar makes it necessary at times to puzzle over & 
ssntence in order to get its meaning. The index is confined to proper 
names.—H. M. Sarr. 


A Source Book on European Governments (D. Van Nostrand Co.) pre- 
sents under a single cover 122 pages of documents and other selected 
readings on the government of Switzerland, edited by William E. Rap- 
pard, 177 pages on France by Walter R. Sharp, 113 pages on Italy by 
Herbert W. Schneider, 202 pages on Germany by James K. Pollock, and 
186 pages on the U.S.S.R. by Samuel N. Harper. In general, the materials 
are intelligently selected, accurately translated, and given with sufficient 
Zullness to preserve their full value for serious students. In the cases of 
Italy, Germany, and the U.S.S.R., space is devoted exclusively to ma- 
terials pertaining to the newer dictatorial régimes. The book might 
deszrvedly be at the elbow of every teacher and student of contemporary 
European government. It would, however, lend itself more conveniently 
to citation if paged continuously throughout.—F. A. O. 
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INTERNATIONAL LAW AND RELATIONS 


Dr. Heinrich Rogge’s Kollektivsicherheit, Bindispolititk, Vélkerbund 
(Berlin: Junker und Diinnhaupt Verlag, pp. ix, 445) is interesting to 
the American reader because it is an elaborate discussion of the problem 
of security from the Nazi standpoint. He defines security as ‘‘peace and 
liberty from the point of view of self-defense” (p. 260). In the civilized 
world, it takes a legal form and falls in the province of international law. 
However, all law being but an instrument, it is necessary to consider those 
who use it and the adequacy of the means they use. The users are states 
whose capacity to act depends on their ability, readiness, and will to 
defend themselves. Of all the means—and Dr. Rogge discusses many—a 
policy of understanding (Verstdndigungspolitik) is best and finds its 
legal expression in treaties, particularly non-aggression pacts with neigh- 
boring states. If a treaty is going to be binding, certain conditions will 
have to be met. Among these are that the parties must be on a plane of 
equality, that each party shall truly respect the honor of the other, and 
that the treaty be clear, truthful, and honorable. Sanctions are a denial 
of honor and cannot replace moral disarmament. For each individual 
state, therefore, security means meeting the needs of self-defense and 
pursuing a policy of understanding with its neighbors in the form of 
non-aggression pacts. On a wider scale, a policy of neutrality is the best 
guarantee of collective security whose substructure is the principle of 
non-aggression. This is, very briefly, the substance of Dr. Rogge’s argu- 
ment. The book is a surprising mixture of high-flown idealism, technical 
discussions of a mass of legal concepts refined into multitudinous Ger- 
manic distinctions, wholehearted endorsement of political and military 
power, critical examination of contemporary diplomatic history, and 
condemnation of rationalism and the impotence of the academic mind. 
While interesting, Dr. Rogge’s argument is not at all convincing, in 
view of his failure to analyze those objectives of Hitler which conflict 
with the neighboring states. One wonders what non-aggression means in 
the face of avowed Nazi designs on the Polish Corridor, Memel, and 
Austria. Likewise, the “neutrality” of Hitler in the Spanish civil war 
makes the whole concept of neutrality suspect and does not enhance 
the national honor supposedly behind his adherence to the non-inter- 
vention pact.— Run pp Vismmn WILLIAMSON. 


It has often been asserted that Great Britain, in her expansion in 
Africa, pursued a definite and consistent Cape to Cairo policy. This 
assertion receives thorough examination in Lois A. C. Raphael’s The Cape 
to Cairo Dream (Columbia University Press, pp. 514). Since for most 
Britishers who succumbed to it, the dream took the form of plans to 
span the continent from Egypt to Cape Town by rail and telegraph, the 


BOOK REVIEWS AND NOTICES 569 


author has traced the development of the projects and schemes related 
to these plans. Dr. Raphael finds that the phrase “from Cape to Cairo” 
uncoubtedly held a fascination for large numbers of Britishers. The idea 
was sponsored also by influential business groups, ard even found con- 
siderable support in Parliament. It certainly exercised a real influence 
over the activities of leaders of British imperialism in Africa like Sir 
Jokn Kirk, Sir Harry Johnston, Captain Lugard, Kitchener, and Rhodes. 
But the author concludes that the British government did not follow a 
Cape to Cairo policy. Lord Salisbury twice definitely allowed Germany 
to block the possibility of an all-British route from the Cape to Cairo. 
Lozd Rosebery’s cabinet gave support to the scheme in the Anglo- 
Congolese Agreement of 1894; but when France and Germany protested 
the arrangement, the government speedily withdrew the offending article. 
Though the British government cannot be accused of following a definite 
Cape to Cairo policy, the fear that it was following such a policy, or 
might even achieve an all-British transcontinental route without a 
de‘inite policy, played an important rôle in the policies of the other 
powers participating in the general scramble for Africa. The develop- 
ment of the story of the influence of this idea on British policy required 
the bringing together of a large number of more or less related move- 
ments, schemes, and diplomatic controversies, each deserving of more 
extended treatment than could be given them in this study. However, 
ths author has succeeded without sacrifice to standards of scholarship, 
in linking them all in an interesting and rapidly flowing narrative within 
the compass of a single volume.—AmRY VANDENBOSCH. 


For several decades, certainly since the “British transfer to Canada 
of the responsibility of conducting its own foreign relations within the 
scope of jurisdiction defined” in the Boundary Waters Treaty of 1909 
and the subsequent creation of a Canadian Department of External 
Affairs, there has been a distinct need for a work such as James Morton 
Callahan’s American Foreign Policy in Canadian Relations (Macmillan 
Co., pp. x, 576). Professor Callahan has gone straight to original sources, 
chiefly the diplomatic archives at Washington, Ottawa, and London, 
and has set forth objectively what he has found. He has also used, with 
fine discrimination, private diaries, letters, and papers, records of public 
debate, and monographie materials. He has brought to the subject a 
mature scholarship previously demonstrated in his work on Mexican- 
American relations. The result is a straightforward narrative and 
analysis of Canadian-American relations during the period 1774-1936, 
with sufficient reference to British non-Canadian end Spanish, French, 
and Russian policy in America to give the subject its proper setting. 
Familiar topics are illumined by newly gleaned incident and detail, and 
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the whole is distinguished by a clear, compact style and by accurate use 
of technical terminology. The author is chary with his own opinion; the 
record speaks for itself. The book reveals, for example, that increasingly 
during a hundred and fifty years, Great Britain had become a hostage 
to Canada in British-American relations. The recent acquisition of 
Canadian autonomy in foreign affairs relieved Great Britain of that 
relationship. The record also suggests that, with blustering, aggressive 
frontier days gone and nascent nationhood turned into matured inter- 
national responsibility on both sides of the line, future Canadian-Ameri- 
can relations ought to have smoother sailing —Hunry REIFF. 


In a sense, La Crise Bosniaque (1908-1909) et les Puissances Européenes 
(Alfred Costes, pp. 418, 412), by Momtchilo Nintchitch, a former for- 
eign minister of Yugoslavia, covers well-worked ground. For nearly 
twenty years, historians and publicists in Europe and America have 
been discussing this episode in connection with the causes of the World 
War, and during this time they have produced a vast literature dealing 
with the subject. The distinctive feature of the present two stout volumes 
is that they shift attention from the war-guilt question to one of the 
important crises connected with the problem. The author of the work 
defines his task broadly. In order to put the episode with which he is 
dealing in its proper perspective, he surveys the history of the Balkan 
peninsula from before the Congress of Berlin until Serbia and the Powers 
returned to something like a normal status, and he discusses the attitude 
and actions not alone of Serbia and Austria-Hungary but of all the 
Great Powers toward. the Southern Slav question. This view of his sub- 
ject imposed on the author the difficult task of studying the vast litera- 
ture bearing on the causes of the World War. This duty he has performed 
with fidelity. His footnotes reveal a painstaking study of the usual 
French, British, German, Russian, and Austro-Hungarian primary 
printed sources and, in addition, use of less familiar Serbian printed and 
archival material. The result is a detailed and interesting study of the 
Southern Slav question. Students of history will long turn to these 
volumes for informed interpretations of the policies of responsible political 
and diplomatic figures and information about events and personalities 
connected with the Bosnian crisis of 1908 and 1909. The specialists may 
not accept all the conclusions presented, but they will be forced to rec- 
ognize that the author has written calmly, intelligently, and informa- 
tively on a significant episode in the history of his country and of his 
fellow Slavs.—C. P. Hiasy. 


Dr. Nathan Feinberg, professor at the Hague Academy of Inter- 
national Law and member of the Palestine Bar, has collected several of 
his articles published between 1928 and 1936 into a little volume en- 
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titled Some Problems of the Palestine Mandate (published by the author, 
pp. 125). In all, there are nine papers, devoted in Jarge part to legal 
questions raised by the Zionist effort to establish a Jewish National 
Home in Palestine. The first three concern the manner in which the 
Jewish problem was dealt with at the Paris Peace Conference. Dr. 
Feinberg points out that Feisal excluded Palestine from the area de- 
mended by the Arab national movement. In other papers are discussed 
such matters as the Palestine Legislative Council. Much as one may 
sympathize with the aims of the Zionist movement, it is difficult to 
believe that the cause of reconciliation between Jew and Arab is going 
to be advanced by legalistic arguments. That cause requires the exercise 
of the greatest political tact, and its consummation wil entail far-reaching 
sozial, economic, and cultural readjustments. Dr. Feinberg is, of course, 
aware of all this. Within the narrow scope which he has set himself—the 
legal basis of the Palestine Mandate—he has made « sound contribution 
to our understanding. —Rosert Garp WOOLBERT. 


POLITICAL THEORY AND MISCELLANEOUS 


America’s Heritage from John Stuart Mill (Columbia University Press, 
pp. 203), by George Morlan, exaggerates Mill’s induence on American 
thought. But this is not important, for history is not the aim of Mr. Mor- 
lan’s book. The aim is to present the essential ideas of Mill’s political, 
economic, and social philosophy; to see whether or not these ideas apply 
to America at the present time; and to evaluate these ideas. In brief, 
Mr. Morlan takes stock of nineteenth-century liberalism as it was ex- 
pounded in its classical form. He gives an able presentation of Mill’s 
views, even though his method is somewhat reminiscent of a Ph.D. 
thesis. He shows that economic liberalism is inadequate to explain the 
American economy, and that the growth of corporate industry and the 
divorce of ownership from control have rendered laissez-faire and free 
competition inoperative in a vast part of our economic system. He finds 
that Mill’s views on education—the need of teaching men to think and 
the necessity of freedom of thought—the value Mill attaches to de- 
mocracy, his view of the legislator, and his view of the relation of the 
expert to government, are the most pertinent things in his thought for 
us today. In his final chapter, “Reconstruction,” the author reveals 
both his weak and his most interesting side. This chapter does not show 
as deep an understanding of economic and political theory as might be 
desired. Extreme unction has not yet been administered to competition, 
nor have all the funeral arrangements been made for laissez-faire. Mr. 
Morlan criticizes Mill’s atomistic theory of society with an “interaction 
theory,” which tends to leave out of account that which interacts— 
human nature. Mr. Morlan’s criticism would have been more convincing 
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here had he laid a stronger emphasis on man’s social nature as such, and 
had he conceived of society less as an interaction than as a system of 
relationships. These criticisms, however, are minor. Mr. Morlan’s ex- 
amination of the capitalistic assumptions of private property is well 
done. And it is refreshing to find a writer who contends that planning 
does not demand an all-wise dictator, a view which is widely held by 
economists, and which is largely a substitute for imagination. Apart 
from the summary of Mill’s views, the virtue of this book is that it deals 
with ideas critically—Bunsamin E. LIPPINCOTT. 


In the “Modern: Sociologists” series, J. A. Hobson presents Veblen 
(John Wiley and Sons, Inc., pp. 227) in a brilliant critical and inter- 
pretative essay. Along with Dorfman’s work on Veblen, upon which Mr. 
Hobson has drawn quite as freely as he suggests, this little volume should 
again attract thoughtful attention to Veblen’s impressive analyses of 
social phenomena. It is one of the ironies of American intellectual life 
that the services of this American, “one of the most brilliant, inde- 
pendent, and penetrative minds of our age,” should be so small a part 
of the cultural heritage of his own people. Even his alma mater. has left 
him unheralded beyond a bachelor’s degree, and no memorial graces the 
campus to which his greatness brings a continuing distinction. Political 
scientists will find in Chapter VII a summary statement of Veblen’s 
significance to the field of politics. Special attention is given to the im- 
plications of his works on The Theory of the Letsure Class and The Nature 
of Peace, the latter a critique so suggestive as to the nature of the prob- 
lem and so prophetic of what has come to pass that one is tempted to 
amend the old saying, “A prophet is not without honor save in his 
own country,” by adding “and in his own time.” Perhaps Mr. Hobson’s 
essay will stimulate revived attention to some of the keenest social 
analysis in American scholarship, a result that could hardly be expected 
had Veblen been presented by one less detached from the loyalties and 
antagonisms of the intellectual controversies which he evoked while 
living. Mention may be made also of Chapter VIII on ‘‘Personal Pres- 
tige” in which Veblen’s insatiable curiosity and interpretative origin- 
ality are viewed as they deal with the less organized social habits and 
activities in which man’s predatory spirit finds expression. These modes 
of expression are not without their political significance, particularly for 
programs of reform and for the field of public opinion —RusseLtu M. 
STORY. 


. Modern Individualism (Harper and Brothers, pp. ix, 174), by S. McKee 
Rosen, described in the preface as “an analysis of development—the de- 
velopment of modern individualism and its present crisis’—in large 
part is a summary of a number of political theories in the West since the 
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Protestant Reformation, including largely those of English thinkers and 
writers from the seventeenth century to the present. The method, in the 
main, is to present—clearly, rather convincingly, without pretense of 
high originality—some scores of exponents, one after another (J. 8. 
Mill and T. H. Green, to mention only the two who are each given a 
chapter), setting out the essentials of each contribution, and with a 
measure of comment on related social trends. The chapter on “Coal and 
Political Theory,” together with the concluding chapter, weaves into 
the account some of the more significant actual political and economic 
ccntroversies in recent Britain, illustrating perhaps that “the task of 
individualism is one of reconciling its position with the need for collective 
opportunity and security, conditions which can only be obtained through 
planned social action.” The post-medieval individualism is seen to be 
feirly done for, yet through a drastic reconstruction it may be possible 
to retain its core as the only alternative to any of the forms of totali- 
tarianism that would submerge human personality. The right direction 
would appear in the current socio-biological thought, which is “in striking 
contrast to that of a traditional individualistic social science” (p. 153). 
Among the later theoretical contributions commentz2d upon, the reviewer 
would have been interested in a more thorough consideration of the 
consistency of Harold Laski’s most recent books with his Grammar of 
Politics, to which most of the commentary on Laski is directed. For 
students, however, desiring a concise, readable, reliable guide through a 
wide segment of modern and recent political thought, rather than a 
self-supporting analysis of modern individualism, Professor Rosen’s 
Tittle book will be useful.— WALTER SANDELIUS. 


In times of crisis, men seldom seek guidance from history. More fre- 
quently, a course of action is determined upon without reference to 
historical precedent, and the past is then so read as to justify the 
present. That the French revolutionaries were nc exception is the con- 
clusion from Harold T. Parker’s The Cult of Antiquity and the French 
Revolutionaries (University of Chicago Press, pp. ix, 215). The collège of 
the eighteenth century, in whatever part of France it might be located, 
emphasized in its curriculum a certain restricted segment of the classics, 
in which Cicero and Sallust, Livy and Tacitus, loomed large; and to these 
colléges went Robespierre, Desmoulins, Danton, Condorcet, and a host 
of other soon-to-be-revolutionary figures. What they learned there, if it 
did not inspire revolutionary thoughts, at least showed them a world in 
which men of humble birth might rise to the highest offices of state; and 
when forces other than intellectual set off the spark, it was to the classics, 
especially to Cicero and Plutarch, that they appealed to prove the right- 
ness of their course. In an idealized picture of the civil strife of Rome 
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they found sufficient precedent, and in the glorified heroes of Plutarch 
they saw prototypes of themselves, though the Brutuses of the Gironde 
became the Phocions of the Terror. In tracing the impact of the classics 
on the revolutionary spirit, from the first half-formulated nostalgia of 
intellectuals facing a society in which material success was the reward, 
not of talent but of birth, to the anti-classical Thermidorian reaction, 
Mr. Parker not alone has given us a study in the transmutation of 
political ideas, but has expounded also a philosophy of history. If the 
latter has already been made familiar by Professor Becker, it is one 
which bears repeating, especially as long as it continues to be done with 
both scholarship and readability—CuHarites M. WILTSE. 


Dr. Helmuth Plessner, of the University of Gröningen, has written 
a thoughtful essay on the cultural-historical background of contempo- 
rary German ideology. The purpose of this book, Das Schicksal deutschen 
Geistes im Ausgang seiner bürgerlichen Epoche (Max Niehans Verlag, pp. 
190) is not to justify or condemn the doctrines which today lend a sem- 
blance of dignity to the National Socialist system, but to explain their 
origin. Germany’s hostility toward European values cannot be accounted 
for, the author says, by reference merely to Versailles. The protest 
against Versailles, arising from Germany’s frustrated desire for national 
unity, was a protest against a European culture in which Germany did 
not share. For, torn by religious difference and the conflicting traditions 
of Berlin and Vienna, Germany was not vitally influenced by the political 
humanism of the Age of Reason, nor could she develop a state-concept 
of the English and French type. In such facts Plessner finds the origin 
of German political romanticism, of the German conception of Volk, and 
of the current anti-intellectualism—Jonn D. Laws. 


The March, 1937, number of The Annals of the Amertcan Academy of 
Political and Social Science is devoted to “Current Developments in 
Housing.” Most of the articles deal only indirectly with problems of 
immediate interest to political scientists, but they do provide a valuable 
background for the understanding of the governmental aspect of the 
question. While there is a certain amount of repetition and some rather 
obvious generalizing, altogether the collection may be considered valu- 
able. Five articles devote themselves especially to housing as a problem 
of government. These, in combination with three articles on the handling 
of housing by European countries, an article entitled “Urban Housing 
Activities of the Federal Government,” and the bibliography which con- 
cludes the series, should be of special interest to political scientists. 
Opponents of a public housing program would doubtless criticize the 
entire volume as too largely the work of those who support vigorous 
activity on the part of government. It is true that most of the contributors 
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are now serving or have served in various capacities with public agencies. 
Despite divergent points of view, there seems to be general agreement 
that the government should undertake to provide housing only for those 
who cannot otherwise adequately provide such for themselves. Most of 
the authors would place the maximum public portion of the field as 
something like one-third. It is interesting to note that there is almost 
uranimous sentiment for state and municipal control of public housing 
projects as against federal control. Federal aid is needed in financing, 
research, and the setting up of a few basic requirements which will 
insure at least minimum state and local standards. Otherwise, the prob- 
lem should be left to the states and cities, although the exact relationship 
of the two in the matter presents difficulties and must yet be worked 
out,—Haroup ZINK. 


Principles of Labor Legislation (Harper and Brothers, pp. 596), by 
John R. Commons and John B. Andrews, is the fourth revised edition of 
a book that has become a classic in its field. It is not only an indispen- 
sable class-room text, but also a most useful reference book for the general 
reader. Nearly every type of labor legislation that has been put into 
effect in the United States, and much that bas been tested out in other 
countries, will be found described concisely in this excellent compen- 
cium. The book is revised as of September, 1936; and the authors cannot 
be reproached for failing to prophesy the subsequent actions of the 
courts. The book is, of course, not without its faults. One of these is an 
attitude toward the labor of women which seems to the present reviewer 
to be founded upon tradition and legend rather than observation. Another 
is the lack of a philosophical approach. Indeed, despite its title, the 
volume deals largely with facts and descriptions. The last chapter and 
a few other passages deal with principles, but it cannot be said that the 
book as a whole does much more than summarize the law and practice 
in various fields. This alone, however, must be recognized as a notable 
achievement; and in any case it is only fair to insist that the virtues of 
the volume far outweigh its shortcomings. Although the book will be 
found valuable by every social scientist, it should also be read widely by 
the intelligent general public. Its style is easy and clear, most of its 
legal passages are made as simple as the subject permits, and altogether 
it is to be recommended most highly to everyone interested in any aspect 
of the labor problem—which means, or should mean, every thinking man 
and woman.—Miriam E. OATMAN. 


Sickness and Insurance (University of Chicago Press, pp. vi, 166), by 
Harry A. Millis, chairman of the department of economics at the Uni- 
versity of Chicago, is the second book favorable to compulsory health 
insurance within a few months. Not as comprehensive as Dr. I. 8. Falk’s 
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Security Against Sickness, it has the merits of clarity, conciseness, and 
fairness. It presents all essential facts on the need for health insurance 
in the United States, the experience of foreign countries with this in- 
stitution, and the movement for health insurance in this country. It 
concludes with the author’s own program for action, which is likely to 
draw fire from both sides but merits serious consideration as representing 
the conclusions of an able and unprejudiced scholar with a strong sense 
for the practical. The book is intended for the lay reader much more 
than the specialist. It does not embody the results of any original re- 
search and does not pretend to be the last word on the subject. It is, 
however, an excellent treatment of a very controversial problem which 
may soon become a major issue in politics. It is recommended to every- 
one who wants to get all the essential facts about health insurance with 
a minimum of effort and with assurance that he is getting facts and not 
propaganda.—Epwin E. Wrrrs. 


The review of Spanish developments since the Napoleonic wars con- 
tained in Pierre Crabités’ Unhappy Spain (Louisiana State University 
Press, pp. 244), leaves the author with no enthusiasm for the country or 
its people. The shortcomings of the government are explained by the 
breakdown of the traditional religious background, by the development 
of Masonic lodges of the French type, and by the resulting decline of 
respect for authority. The incompetence and misfortunes of the ruling 
dynasty are detailed at length. Hardly less baneful the author finds to 
be the influence of the various political leaders whom the sovereigns 
called to their aid. Among those prominent in Spanish affairs in the 
nineteenth century, only Queen Maria Christina, herself an Austrian by 
birth, stands out in favorable contrast. The economic limitations of 
the kingdom, the backward policy in landholding, the bad tax legislation, 
and the failure to support a system of modern education receive almost no 
attention. The loss of the colonies, the author thinks, was brought about 
primarily by the outbreak of yellow fever in the United States, which, 
threatening the safety of the Southern states, forced that country to 
adopt for its self-preservation a forward policy against Spain in Cuba. 
The future, the author believes, offers little hope for Spain because ‘its 
soul is atrophied.” The country, he says, must “gravitate for many a long 
year between stagnation and revolution,” because its people have still . 
to learn the elements of the science of government.—CHESTER LLOYD 
JONES. 


Mr. Henry David’s The History of the Haymarket Affair (Farrar and 
Rinehart, pp. xxi, 579) is a careful, scholarly, amply documented, icy- 
cold presentation. The study may be divided into two parts. The first 
consists of a most painstaking account of radical movements before the 
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Haymarket affair; the second deals with the Haymarket affair and its - 
aftermath. Almost half of the first part might well have been omitted. 
It reads like a doctoral dissertation—though this is not said in derogation 
of the work. It is not impartial to the point of being lifeless—how could 
any account of the Haymarket riot be lifeless?—but one is struck by the 
painful objectivity of the writer. It is not easy for a person delving into 
this insanely emotional episode of American history to keep his own 
balance even though half a century has intervened. It is all a grim tragi- 
comedy which any author might readily over-dramatize. At the risk of 
wearing down his reader with endless citation of documents and news- 
paper comment, Mr. David plods on his way. Nothing seems to have 
been laft unexamined and no dark corner has been left unentered. What 
the accused plotters ate before the evening of the riot is by some over- 
sight omitted! Yet one cannot deny that the Haymarket affair has been 
done with precision and thoroughness. And Mr. David has done it.— 
Jarome G. Kerwin. 


The well-known China Year Book, edited by H. G. W. Woodhead and 
published at Shanghai by the North-China Daily News and Herald, now 
has a healthy rival in the Chinese Year Book, edited by Chao-ying Shih 
and Chi-hsien Chang and published, also at Shanghai, by zhe Commercial 
Press. The second issue of the younger publication (pp. 1596) is for the 
year 1936-37, and the plan calls for a new edition at the close of each 
calendar year. Chapters in the older work appear anonymously, and are 
written pertly by Europeans and partly by Chinese. With one or two 
slight exceptions, all of those appearing in the newer publication are 
signed and by Chinese authors. The range is extremely wide, and the 
thoroughness with which most topics are treated is indicated by the 
fact that electrical communications, for example, receives 43 pages, 
foreign trede 44, railways 47, education 73, and public finance 230. A 
very large proportion of the chapters have been prepared by government 
officials, an arrangement which tends to assure sufficiency of information 
but also opens possibilities for conscious or unconscious coloring in favor 
of the existing Nationalist régime—F. A. O. 


It is Oskar Morgenstern’s thesis, in his The Limits of Economics (Wil- 
liam Hodgs and Co., Ltd., pp. 160), that economic theory is a science; 
that it should be kept free from value judgments on social policy; that 
it is not to be associated with any “rigidity” such as “Liberalism” or 
“Socialism”; that ‘it should be one of the first duties of the economist 
to defend the thesis that economic theory is independent of systems of 
economic policy; that true economic theory gives “expression to im- 
mutable fundamentals;” in fact, that “hardly any other science—not 
even mathematical physics—is as esoteric, as exclusive, as economic 
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' theory;” and that therefore the great danger to economic theory lies in 
the “economic sophistry, half-truths, or at best platitudes,” voiced by 
amateur economists and believed by laymen. These priestly presup- 
positions lead Herr Morgenstern cavalierly to boot Marxism outside 
economic theory; to look upon American economic policies since 1933 as 
a species of “‘madness,’’ “senseless and full of contradictions;’’ to declare 
that “all forms of state organization are compatible with all types of 
measures of economic policy” (apart from communism). Looking upcn 
economic theory as a science of abstractions like mathematics, Herr 
Morgenstern proves almost too much as to its limits —Harvany PINNBY. 


Long-Term Debts in the United States, Domestic Commerce Series, 
Number 96 (Government Printing Office, pp. vi, 211), by Donald ©. 
Horton with the aid of associates in the Department of Commerce, con- 
tains three chapters on public debts and six on private debts, with sta- 
tistical summaries as of the end of 1912, 1922, 1930, and 1985. Consider- 
able attention is given to the changes in debt structure during the de- 
pression years. One of the appendices is a tabular digest of state mort- 
gage-moratorium and related debt-relief laws “enacted during the period 
1930-36, and not subsequently held unconstitutional.” The work at- 
tempts to fill gaps in the statistical information revealed by other studiszs, 
and to carry forward the research program of other agencies, particularly 
the Twentieth Century Fund Study on The Internal Debts of the United 
States, edited by Evans Clark (1933). It is a useful debt reference Zor 
students of public and private finance.—H. C. Nrxon. 


The tenth anniversary volume of proceedings of Emory University’s 
Institute of Citizenship is entitled Current Economic and Political Prob- 
lems (Bulletin of Emory University, Vol. XXII, March, 1937, pp. 95). 
The range and variety of subjects in this volume are comparable to its 
scholarly predecessors. Topics of general interest are divided equally 
among American foreign relations, social security, the instruments of 
public opinion in the 1936 campaign, and President Roosevelt’s plar to 
reorganize the Federal judiciary. There are ample discussions of the 
problems of the day in the South, with concentration upon farm tenarcy, 
city management, county finance, and reorganizing chaotic county gov- 
ernments. In an introductory historical sketch of the Institute’s first 
decade, tribute is paid to the indefatigable efforts of its director, Dr. 
Cullen B. Gosnell.—Franx W. Prescott. 


An Outline of Political Science (Barnes and Noble, Inc., pp. 232), by 
Gertrude Ann Jacobsen and Miriam H. Lipman, is a volume in the 
College Outline Series. It is well organized, concisely written, and as 
accurate as such a brief treatment of so vast a subject could well be. 
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It should help the student organize his knowledge and clarify his con- 
cepts of government and society; hence the authors may reasonably 
feel that they have accomplished their purpose. Nevertheless, a work of 
this nature inevitably possesses the defects of its virtues. Its telegraphic 
brevity necessitates definition where satisfactory definition is impossible 
and generalization where generalization is misleading. It touches upon 
almost every conceivable problem and institution of government, but 
treats none adequately.—Roasr V. SHUMATH. 


A short treatise in English by Kimio Hayashi under the title of The 
Fundamental Idea of State Socialism (Tokyo: Maruzen Company, pp. 31) 
outlines the doctrine of the totalitarian state as envisaged by fascist 
elements in Japan. The author is a former legal adviser to the Farukawa 
Copper Mining Company, and since 1924 has been a professor of political 
science in Waseda University. As in numerous Japanese political treatises, 
more attention is given to Western doctrine than to Japanese. KENNETH 
CoLEGROVE. 
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LAW AND SOVEREIGNTY 


J. ROLAND PHNNOCEK 
Swarthmore College 


Political theorists have spilt much ink in controversies over 
“sovereignty,” while probably even more effort has been devoted 
to discussion of the nature of law. It cannot be said that the result 
of all this activity has been to produce a body of generally accepted 
doctrine, or even that it has greatly clarified the field of discussion. 
On the contrary, misunderstandings and the abuse of terms have 
contributed greatly to a general fog. 

The real issue raised by the pluralists' is much more than a 
question of logic. They challenge the premises of their opponents.? 
They deal largely with the question of the limits of political obliga- 
tion. With that we are not here concerned. The primary purpose of 
this article is to search for a meaning of “law” that will at once 
contribute to the clarification of the question as to the nature of 
law and aid in the determination of the most helpful legal significa- 


1 Tt is not implied that all of the confusion arises from the differences between 
pluralists and monists. The latter disagree among themselves. Some treat law as the 
product of “sanction,” while others insist that it must be based upon nothing but an 
“initial hypothesis;” some locate sovereignty in the amending power, while others 
hold that the constitution is anterior to sovereignty; some assert that there is an 
important difference between “legal” and “political” sovereignty, while others main- 
tain that such a distinction is “simply the nineteenth century form of an ancient 
confusion of thought.” C. H. McIlwain, “Sovereignty Again,” Economica, Vol. 6 
(1926), pp. 253-268, at p. 257. For other examples of the variety of views suggested 
above, see W. W. Willoughby, Fundamental Concepts of Pudlic Law (New York, 
1931), passim, and especially pp. 71-72, and 145-147; T. E. Holland, The Elements 
of Jurisprudence (10th edition, New York, 1906), p. 16; Hans Kelsen, “Les Rapports 
de 3ystem entre le droit interne et le droit international public,” in Receutl des 
Cours, Vol. 14 (1926), pp. 231-329. 

2 Thus even Mr. Laski now admits, that “any criticiam of the pure theory of 
law... is an endeavor to-change its postulates because of a dislike of the results 
to which they formally lead.” The State in Theory and Practice (New York, 1935), 
p. 19. ; 
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tion of the term “‘sovereignty.’’* The accomplishment of this pur-. ` 


pose should aid in settling the incidental questions of the nature 
of ‘constitutional law,” the possibility of “nullifying” E and the 
status of “international law.” 

The two subjects—law and sovereignty—are frequently treated 
independently, but they are so inter-related as to render.such treat- 


3 Mr. Douglas W. Campbell, in an article entitled “Sovereignty and Social 
Dynamics” in this Ruvinw (Vol. 28, pp. 825-837), has approached the same prob- 
lem—or at least the latter half of it—by attempting a redefinition of “sovereignty.” 
Mr. Campbell sees clearly that in common usage the word “sovereignty” is used 
to include at least two different meanings, and that the resulting confusion accounts 
for much of the controversy over the term. His solution is to attempt the formula- 
tion of a definition that includes all elements. I must confess that I do not believe 
he has succeeded. Furthermore, I doubt whether success along that line is possible. 
He himself points out the difference between what the jurists are trying to do and 
what the realists are interested in, and, in the quotation from Prefessor Dickinson 
(p. 831), gives the basis for the juristic attempt. Experience tells us, however, de- 
` clares Mr. Campbell, that in fact the ascription to sovereignty of even legal omnipo- 
tence will drive certain thinkers, such as Mr. Laski, to define sovereignty in terms 
of power instead of form. 

The fact seems to remain, however, that Mr. Willoughby and Mr. Laski are 
talking about different things; and it is impossible to avoid this difficulty by trying - 
to concoct a definition that includes them both. This observation, I believe, is 
borne out by Mr. Campbell’s definition. “Sovereignty,” he states, “is that power 
within a social unit which decides between the rules and regulations which the or- 
ganization, and force, of the social unit as a unit will sponsor—that is, which both 
organizes a social unit into a working political unit and denotes that it is a working 
political unit.” Clearly this does not accomplish the purpose of the jurists, and con- 
sequently it will drive them to further controversy, just as their definitions stimu- 
late Mr. Laski. In the first place, the very definition of sovereignty as “power” does 
violence to the juristic concept of it as “legal authority.” Furthermore, the definition 
is inherently incapable of giving to the concept that element which it is the chief 
desire of the jurists to attain—precision. It supplies no means of telling whether or 
not a society possesses sovereignty; or, perhaps, the question would be whether or 
not a given group constitutes a “‘social unit” or a “working political unit.” 

The idea of the inherent limitations placed upon social forces by the necessity 
of organization, as suggested by Michels, is very valuable, and one which I should 
like to see developed more fully. It remains, however, a discussion of factors condi- 
tioning what you may call “political sovereignty,” if you will, but certainly not aid- 
ing in the definition of legal sovereignty. I propose to define sovereignty from the 
juristic point of view in such a way that the fact that it has nothing directly to do 
with either power or justice will be apparent to all. In this form, I hope that the con- 
cept will be sufficiently innocuous not to lead “‘anti-absolutists to find it diabolical’’! 

It is not to be inferred from this that the realm of the jurist is, or can be, com- 
pletely isolated from that of the social scientist. This comes out clearly in the dis- 
cussion below of the nature of law, particularly in my rejection of Kelsen’s position 
in this regard. It is, however, in the definition of law, rather than in the concept of 
sovereignty, that the foundation of juristic formalism upon political ead sociological 
substance can best be worked out. : 
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“.. meat inadequate. A brief examination of the controversy over 
“sovereignty” will demonstrate how it ultimately resolves itself 
into a question of the definition of law. , 

Let us begin with Austin’s classic definition of sovereignty. It 
reads as follows: “If a determinate human superiour, not in the 
habit of obedience to a like superiour, receive habitual obedience 
from the bulk of a. given society, that determinate human superiour 
is sovereign in that society, and the society (including the su- 
periour) is a society political and independent.” By a superior, he 
meant one who possesses ‘“‘the power of affecting others with evil 
or pain, and of forcing them, through fear of that evil, to fashion 
their conduct to one’s wishes.” He further defines “a law” as a 
‘command of the sovereign, and, by his definition of “command,” 
makes the existence of a sanction (or a “superiour,” as defined 
above) the essential characteristic of law. 

The line of attack upon this definition has iakon several direc- 
tions. The ascription of unlimited power to the sovereign has been 
aseailed as in conflict with both justice and actuality. The juristic 
followers of Austin, however, make clear that they are not dealing 
wish questions of right and wrong, nor, again, with practical 
limitations upon the exercise of sovereignty, but only with the 
legal situation. With this preliminary sparring out of the way, we 
come to more fundamental criticisms of the Austinian theory. It is 
argued, for instance, that a theory of sovereignty that accounts 
only for the formal aspect of law and not for its substance is com- 
pletely inadequate, because it denies the character of law to inter- 
national law, because of the difficulties it encounters in accounting 
for customary law, because of the aura of sanctity it gives to the 
state, and because of its omission of the factors which in practice 
limit the realm over which the government dares to legislate, Here, 
clearly, it is the question of the nature of law that is fundamental. 

Another line of attack of which the pluralists are fond is to defy 
thir opponents to point to the sovereign —Austin’s “determinate 
human superiour’’—in a given state. Here, undoubtedly they have 
a sound point, at least as against Austin. His definition in terms of 
obedience, at this point, definitely breaks down. To whom are the 
people of England habitually obedient? To the king-in-Parliament? 
Austin would have been on safer ground had he said so, but he 


4 Lectures on Jurisprudence (4th ed., London, 1884), p. 226. 
š Ibid., p. 99. 
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added to their number ‘‘the electoral body of the Commons.’”* This, 
of course, opens the way to endless difficulty. When Austin wrote, 
women were not entitled to vote in England. But who is to say that 
the electoral body of the Commons—at least in part—did not obey 
their wives? Later writers have attempted to avoid this difficulty 
by restricting the sovereign to those who are legally entitled to 
obedience. Thus, in England it would be the king-in-Parliament, 
and in the United States all those individuals who are or may be 
entitled to participate in the process of amending the Constitution. 
Clearly, however, even this limitation is insufficient. For it is not 
merely these individuals as such who possess ultimate authority, 
but only these individuals acting in the manner prescribed by law. 
The members of the Senate cannot enact laws between innings in 
the stands of the Washington baseball field (even though a quorum 
may be present). There is a circularity in the above reasoning. 
Sovereignty, it is said, is the authority of those entitled by law to 
exercise it; while law, in turn, is defined as the command of the 
sovereign. Thus, here again, the conflict over sovereignty leads 
directly to the question of the nature of law. This is a difficulty | 
which even the modern refinements of Austinian logic have not 
altogether avoided. For example, Mr. W. W. Willoughby, the out- 
standing defender of juristic theory among writers in English 
today, holds that if there is a question as to the location of sov- 
ereignty, “the test to be applied is the question as to which 
political entity or person, in the last instance, has the legal power 
to determine its own competency as well as that of the others.’’” 
This difficulty can be overcome, I would suggest, only by giving 
up the concept of “the sovereign” entirely. It is, in any case, not 
at all essential to the concept, or theory, of sovereignty. This, in 
fact, is the position that has been reached by the Austrian jurist, 
Hans Kelsen. Sovereignty of the state, says Kelsen, can be com- 
prehended only if it is conceived as the validity of a system of 
norms, which system derives its validity from no outside source, 
but rather from an “initial hypothesis”—such as, “You ought to 
conform to the orders of Parliament’’—to which the whole system 
can logically be reduced.® Clearly, Kelsen renders his system im- 
mune from criticism of the type that we have been considering. 
His theory can be attacked only by reference to his failure to give 


$ Op. cit. (1832 ed.), p. 241. 1 Op. cii., p. 75 (Italics mine). 
* Loc, cit. (see note 1), pp. 254-256. 
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a, satisfactory explanation of the nature of his “system of norms,” 
to which I shall recur later. 

In other ways, also, the later refinements of juristic theory— 
Willoughby’s designation of the distinguishing characteristic of 
law as the “official imprimatur of the state,’’® and Kelsen’s theory 
just referred to—make it increasingly apparent that it is on the 
question of the meaning of “Jaw” that the issue must ultimately 
be decided. Granted the juristic definition of law, the conclusions 
deduced from it are but truisms. Willoughby’s refinement, how- 
ever, although it lays low many of the fallacious and captious 
critizisms which have been levelled against Austinian theory, does 
not get at the real root of the matter. If law is such by reason of its 
having received “the official imprimatur of the state,” then what 
is the state and what determines its “official imprimatur?” What 
makes this constitutional procedure, which has the power of giving 
the quality of legality to a pronouncement, itself legal? The jurists 
seem to offer only two choices. One—Austin’s solution of using the 
habitual obedience:of the bulk of the people—they are definitely 
trying to avoid. The only other offered would seem to be Kelsen’s 
even less satisfactory “initial hypothesis.” According to Kelsen, 
the question of the origin and basis of law is beyond the realm of 
jurisprudence. It is “‘metajuristic.” The jurist merely postulates 
it.!° This, however, is of little assistance to the person who wishes 
to know when and how a régime established, say, by a coup 
d'état, becomes legal, or to the solution of the juridical nature of 
international law. Thus Austin sacrifices certainty for the sake of 
realism, as we saw in the vain search for his “determinate human 
superiour;” while Kelsen restricts his theory to the realm of sub- 
sidiary law," ruling out questions as to its premises, for the sake of 
building a water-tight juristic structure. 

Let us, then, examine more closely the formalistic definitions of 
law. According to them, law is a command, or at least a proposition 
capable of formulation as a command. One theory makes the sanc- 
tion behind the command the essential characteristic of law. An- 

5 Op. cii., p. 147. 

10 Referring to the example of the Russian revolution, Kelsen admits that there 
must be a certain degree of correspondence between norms and facts, which the 
original norm must reflect in order to be binding. How this can be accounted for in 
terms o7 his theory, or even compatibly with it, however, he fails to explain. Der 


Soziologische und der Juristische Staatsbegriff (Tübingen, 1928), p. 95. 
1 “Subsidiary,” that is, to the “original hypothesis.” 
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other fixes upon obedience as the test. We shall begin with the 
former. A law, says Austin, is a command from a determinate 
superior to an inferior—that is, from one who has power over the 
other to influence the action of the other by force or fear. Further- 
more, ‘every positive law, or every law strictly so called,” he | 
continues, “is a direct or circuitous command of a monarch or 
sovereign number in the character of a political superior.” 

There are, I believe, at least two cases which demonstrate the 
inadequacy of this definition. In the first place, we ask the question: 
Is a sanction always a requisite for the existence of law? Students 
of jurisprudence of the historical school assure us that there are 
primitive tribes that maintain systems of rules without sanctions, 
which are at least in all other respects similar to political law.” Sir 
Frederick Pollock cites the Icelandic sagas for examples of such 
rules." If it be objected that even in such cases some sort of sanc- 
tion, concealed and unorganized though it may be, must exist, we 
may well admit the point.’ It still remains true that there is no 
determinate, political superior, as required by Austin’s definition. 

Secondly, the question arises: Would all cases falling within 
Austin’s definition be law according to our general notion of that 
term? Let us suppose that a few individuals, by threat of violence, 
succeeded in forcing their will upon a large group of people, render- 
ing them virtually slaves. For convenience, we shall imagine these 
people safely isolated on a South Sea isle, completely removed frora 
external human control. The possessors of the only firearms on the 
island succeed in establishing a despotism dedicated to their own 
advancement in power and comfort, and nothing else. The ‘‘sub- 
jects,” if we can call them that, obey through fear alone, recog- 
nizing no element of justice or objective necessity in the situation, 
and not being reconciled to submission one moment longer than 
sheer consideration for their own safety dictates. I can only appeal 
again to the general notion of what law is in support of my con- 
viction that this case would not fit it. 

If, then, the definition of political law in terms of sanction fails, 

13 Austin, op. cit. (1884 ed.), p. 183. 

u The qualifier “political” is used to distinguish the term “law” from scientific 
laws, “natural law,” moral laws, etec., and at the same time to include non-sovereign 
law (e.g., international law), which the phrase “positive law” would rule out. 

“A First Book of Jurisprudence (London, 1896), pp. 22-24. 


16 For examples of laws having such sanctions, and none other, see Bronislaw 
Malinowski, Crime and Custom in Savage Society (New York, 1926), passim. 
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because it includes both too little and too much, is the alternative 
definition in terms of obedience any better? A rule that gets itself 
habitually obeyed by the bulk of the members of a given society, 
it is said, is ipso facto law. This type of definition is particularly 

_favcred by those who are desirous of bringing international law 
witkin the realm of political law. But, again, the proposed formula 
is both too broad and too narrow. It is too narrow because it would 
not attribute legal character to the numerous regulations in our 
modern society which are ordinarily neither enforced nor obeyed— 
for instance, many traffic regulations—and yet which are, upon 
occasion, enforced. 

Further difficulties lie at the other extreme. The definition in- 
cludes too much. In the first place, it is clearly subject with equal 
force to the last objection urged against the sanction test: it would 
include a régime of pure force and fear. But, more than this, it 
would also comprehend all kinds of customary rules. Take, for 
instance, a primitive society. Certain regular forms of behavior 
are observed. Certain acts are taboo. Certain rituals must be per- 
formed. Many of these rules, such as those regarding festivals and 
sacrifices, we would today classify as religious. Others, among 
them those regulating marriage and sex life, we might call ethical. 
Thos2 that had to do, for example, with property rights we would 
denominate as political or, strictly, legal rules. How are these latter 
to be distinguished from the others?!” Holders of this theory, when 
they face these issues at all, fall back upon either a formal or a 

` substantive test. But to make use of a formal test merely prolongs 
the agony, and ultimately leaves us faced again with the original 
difficulty. 

Shell we set up some political organ or set of organs which alone 
can give a rule the force of law? In other words, shall we fall back 
‘upon the method of interposing a fixed procedure, or “constituted 
authority” between obedience and the law, making the commands 
of this authority law as long as the authority in general (even 
though certain particular commands are ignored) continues to 
receive the habitual obedience of the bulk of the community? 


16 Tt is true, of course, that in primitive society, as in modern states, many ethical 
rules ars also political. Thus the rules of exogamy may be considered a matter for 
social enforcement. 

17 Doubtless the line ts vague. But there is a line, certainly, as the example of 
customery rules of manners demonstrates. See also infra, note 22. 
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When the proposition is stated in this form, we recognize it as 
equivalent to Austin’s original definition, the deficiencies of which 
have been pointed out above.’* It is true that certain of the diff- 
culties there alluded to could be avoided by simplifying the 
“constituted authority” to a mere court. “That is law in a given ` 
society,” the definition would then read, ‘‘which the courts declare 
to be law.’’!® Although this would avoid the difficulty (referred to 
in criticizing Willoughby’s theory) of accounting for the legal re- 
lationships within (and constituting) the “constituted authority” 
(or ‘‘sovereign’”’), the question would then arise: What about the 
case of a statute that is generally obeyed, but never comes before 
the courts? Is it not law? More than this: Suppose there are nc 
courts. Suppose, however, that members of the society in question 
are bound together in kin groups for their mutual protection. 
Certain rules are recognized as binding, but there is no impartial 
tribunal to interpret the law. Self-help is the rule.*° Clearly, this is 
a less desirable form of organization than one in which there are 
courts. But if in fact certain rules for the organization of group ` 
life are adhered to with reasonable regularity, are we to deny them 
the name of law? What else would we call them? Why should the 
word “custom,” for instance, be extended beyond its ordinary 
meaning to include customs whose observance not only is regular 
but is enforced if the “custom” is not observed voluntarily. Why, 
in fact, should it be extended to include any customs that are cox- 
sidered as in some way obligatory, so that their non-observance is 
looked upon with disapprobation?# 

Suppose, then, that resort be had to a substantive test to dis- 
tinguish between customs that constitute political law and those 
that do not. Can the political be.distinguished from the ethical or 
the religious on the basis of the matters that are subjected to 
regulation? A moment’s reflection will serve to show the inade- 

18 Austin’s definition in terms of sanction is, in fact, a particular form of proce- 
dural definition. See also the general criticism of this type of theory, supra. 

19 The practical advantages of this test for law as distinguished from custom are 
ably set forth by John Dickinson, in “Social Order and Political ne ” in 
this Ruvinw, Vol. 23 (1929), at pp. 604-608. 

20 See Malinowski, op. ctt., passim, and especially pp. 76-80. 

_“ Tf it is argued that now we are in a region where the distinctions between reli- 
gious, ethical, and political rules have not been developed, one need only reflect that 
certain rules (¢.g., the performance of religious rites) are not considered a matter of 


soctal duty, while others are. Some violations, that is, give rise to the rights of cer- 
tain individuals to take steps. Others are left to the gods for enforcement. 
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quacy of this distinction. Thus, moral codes may regulate such 
metters as marriage and divorce; while these sarne affairs are also 
appropriate subjects for regulation by political law. 

However, this suggests another whole category of definitions of 
law—definitions which are purely substantive, placing no reliance 
upon either obedience or sanction as a test. The idea of defining 
pol-tical law either by reference to formal characteristics, such as 
the procedure by which it is enacted (or declared), or by reference 
to the fact that it is enforced upon, or obeyed by, the bulk of the 
members of a given society, is comparatively modern. For long, the 
word was associated with right and reason, as, indeed, it still is in 
the words for “law” in many other languages: “Recht,” “droit,” 
“diritto,” etc. Thomas Aquinas defined law as “an ordinance of 
reason for the general good, emanating from him who has the care 
of the community, and promulgated.” “A tyrannical law,” 
declered Saint Thomas, “not being according to reason, is not, 
absolutely speaking, a law, but rather a perversion of law.’ 

.  Duguit, for example, among the moderns, insists that the state 

is subject to the rule of law (la règle de droit). This rule of law he 
defines in terms of the requirements of “social solidarity,” or what 
we would call “interdependence.” Similarly, the Dutch jurist, 
Krabbe, launches an attack upon the theory that law is what the © 
state commands. He, too, is in search of an objective basis for law 
and is trying to get away from the doctrines of individual rights 
which accompanied the orthodox Austinian theory, and to substi- 
tute a theory that roots law more firmly in the needs and interests 
of society. In his effort to find something more readily apparent 
than “social solidarity,” he hits upon the sense of, or feeling for, 
right (Rechtsgefiihl). 

We have already indicated that the substantive test fails to 
distinguish legal from non-legal customs. But broader criticisms 
also run against all such theories. In the first place, they open 
themselves to attack, from the juristic point of view, on the ground 
that they do not give a definition of law that can bé applied with 
certainsy. The standards are subjective, at least in the sense that 
each individual must apply them for himself. Consequently, there 
would ke a great deal of dispute asto what, in a particular instance, 


2 Aguinas Ethicus, ed. Joseph Rickaby (New York, 1892), p. 267. 
4 Ibid, p. 272. ; 
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the law was. Such uncertainty, the jurists would contend, would 
defeat the very purpose of law—the maintenance of order. 

It is not primarily on this basis, however, that these theories 
‘will be criticized here. While recognizing certainty as a highly 
desirable element in political law, I do not consider it to be of its 
essence, as I shall argue later on. An idea which does appear to me 
to be essential to our ordinary notion of political law is that there 
‘is a distinction between it and any standard of what ought to be. 
The idea of good and bad law seems to me to be too firmly im- 
bedded in our concept of law to admit of any definition that would 
do away with this distinction. Yet, clearly, both the definition o? 
law in terms of reason and that in terms of objective necessity 
(“social solidarity”) would render meaningless any such distinc- 
tion. They confuse ordinary law with natural law. 

This same criticism cannot be directed against Krabbe’s theory. 
For his theory does admit of a distinction between the actual sense 
of right of the community and the sense of right as it ought to be.* 
According to it, the test of political law is to be found in that which 
causes its observance; not an external sanction, however, but a 
conviction or feeling of moral obligation. This. possibility was 
hinted at in the consideration of law and custom above, where it 
was suggested that “customs” that are felt as obligatory are 
thought of as something more than mere customs in the sense of 
behavior-patterns, and that at least some of them would be can- 
sidered today as belonging to the class of political law. 

Although a definition built around this test must fail along with 
the others, I desire, before pointing out its weakness, to discuss its 
strong points, for they are too frequently overlooked. This formula 
is not to be confused with those that equate law with some objec- 
tive standard of right. It is not what ts right but what is believed to 
be right that matters, according to this view of the subject. Let us 
test this particular idea. Can we think of any example of what is 
generally considered law that is not recognized by the bulk of the 
society” concerned as possessing some moral obligation—even if 

u Thus he states: “What appears at a given time as a legal rule may perhazs be 
the result of an inadequate knowledge of the interests concerned or of prejudice in | 
favor of special interests.” The Modern Idea of the State, trans. by Sabine and Shap- 
ard (New York, 19380), p. 60. 

33 Note the qualification, “bulk of.” It is important, and answers the objection 


to the effect that doubtless few of the Jews in Germany today, for example, recog- 
nize any modicum of morel validity in Nasi laws against them. 
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orly because of its contribution to the political purpose of order? 
Immediately there comes to our minds the case of pure absolutism. 
Could the subjects of such governments as those possessed by the 
ancient despotisms of Persia and Egypt, for example, be said to 
recognize any moral validity in the commands of the despots. Be- 
fore we give an impulsive answer in the negative, we must reflect 
upon how easy it is for men to come to consider as right conditions 
which to outsiders appear not only as obviously wrong, but as 
exploitative of the very people who believe them to be right. Cer- 
tainly the history of slavery in this country furnishes abundant 
testimony to this fact; for it was frequently not only the owners, 
but also the slaves themselves, who considered the institution a 
just one. This appears to be but one example of a universal tend- 
ency among men to translate the factual into the normative—not 
only to form ideas of what ought to be in terms of what is, but 
actually to equate the existent with the ideal.” Surely this tendency 
bears somé relation to our inclination to measure all cooking by 
home cooking, even though it may fall short of explaining that 
preference on the part of husbands for mothers’ cooking, of which 
wives are wont to complain. As further evidence of the general 
existence of this tendency, note that frequently our first impulse 
tc defend a personal habit which may be challenged is supplanted 
by the realization and ready admission that, after all, it is wasteful 
of time, or otherwise harmful, and should be broken. Furthermore, 
we must avoid judging the despotisms of the past in the light of 
the far different conditions of modern times.*7 Some elements of 
justice could doubtless be found in the worst of them. 

Thus it seems to me highly probable that in most states, today 
or in the past, the bulk of the people have considered the law as 
possessing a certain “rightness.” This does not mean, of course, 
that they gave much, if any, rational thought to the matter. It 
simply means that they surrounded political regulations, along 
with other rules that they tolerated, with an aura of “oughtness.”’ 
Moreover, and this is the significant point, it seems to me almost 
essential to the concept of law that such should be the case. We 
have found both the obedience and the sanction theories of law 


2 A stimulating discussion of this phenomenon as related to law is to be found in 
Georg Jellinek, Allgemeine Staaisiehre (8rd ed., Berlin, 1929), pp. 337-344. 

37 Not to mention the fact that the moat despotic governments of g appear, 
at least, to have the widest popular support. 
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breaking down at just this point. Where a régime is enforced by 
pure force and fear—where there is not even toleration of injustice 
—it does not quite “click” with our sense of what is law. Further- 
more, mere obedience to a rule fails to supply the distinction that 
we all feel between behavior-patterns directed toward a social pur- 
pose that have generally ascribed to them a quality of “oughtness”’ 
or “rightness” and those that do not. In the former case only is it 
generally felt, in the society concerned, that violation of the custom 
constitutes wrong-doing and justifies coercion. 

Unfortunately, as indicated above, this theory, like all the others, 
has its flaw. It is incapable of supplying a distinction between 
political law and other norms. Many rules are recognized as 
“right,” and yet are not “legal.’’ We are faced with the old choice 
between substantive and formal criteria, both of which we have 
already discarded.** Nor is it quite accurate even to say that for a 
régime to be legal it must be generally considered as in some meas- 
ure “right.” That is not quite the point. It is conceivable that there 
might be régimes in which the bulk of the people tolerated the 
government, recognized it as “‘legitimate’—‘‘legal’”—and yet did 
not consider it “right” in the ethical sense. We have come, then, to 
this conclusion—that to be legal a rule must be recognized, by the 
bulk of the people whom it claims to regulate, as something akin 
to “right,” yet not quite that—as something which we can only 
designate as “legal.” This, in truth, is not a definition, for it at- 
tempts to define a concept in terms of itself. But it does tell us 


38 Krabbe himself accepted the formal test of majority decision. He justified this 
by arguing that the sense of right “attaches the highest value to having a single rule 
and sacrifices, if necessary, a particular content which might otherwise be preferred;” 
and by assuming various senses of right to be of equal value. (Op. cit., p. 74 et seg.) 
But suppose that in a particular case the sense of right of the community does not, 
in fact, attach supreme value to having a single rule. What then is law? Krabbe’s 
theory either fails entirely to answer this question, or else boils down, after all, to an 
assertion of the absolute legality of rules created in accordance with the majority 
principle. In other words, Krabbe failed to work out the relationship between the 
sense of right based upon the content of a particular rule and that based upon the 
value of having a single rule. Had he done go, he might have defined law somewhat 
after this fashion: “Law is that rule that is recognized as right for the reason that 
others recognize it as right, or for the reason that others obey it.” Thus expressed, 
it would probably constitute the most plausible formulation of the theory dealt with 
above. It would even distinguish political from other law. Nevertheless, it would 
fail, both because some laws are not recognized as “right” in any sense, and also 
because, even among those that are so recognized, the recognition in many cases 
bears no relationship to any logical reason for considering the law “right.” 
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something. It tells us that that which determines the legality of a rule 
exists in the minds of the pople who are subject to it.*® 

Up to this point we have argued that solidarity, moral obliga- 
tion, obedience, sanction, and sense of right or recognition of moral 
obligation all, in turn, break down as definitive tests of law. Nor 
do the concepts of “definite procedure,” “sovereign,” “constituted 
authority,” or “initial hypothesis,” either individually or in con- 
junction with any of the other suggested tests, fill the bill. We have 
thus been driven to the conclusion that there is no definition, in 
the strict sense, of ‘‘political law.” It is not a simple notion; it is a 
compound notion. The best we can do is to get some conception of 
the ideas of which it is compounded. 

à is to be noted that, while- the definitions in terms of moral 
obligation or solidarity were comparatively easily discarded, when 
it came to those hinging around obedience and sanction, it was only 
by reference to what might be called “marginal” cases that they 
proved inadequate. And “recognition of right,” while it failed badly 
as an exclusive test, did seem to be almost an essential element of 
the 2oncept. We may conclude from this that those notions come 
close to expressing what we mean by law. It is conceivable that any 
one of them might be lacking at a given time without depriving 
rules of their legal character.’ Generally, however, all three are 
present in some measure—especially obedience and sanction. 
Austin did the natural thing when be hit upon obedience as the 


3 A word of explanation is needed here as to the part played by the notion of 
“political purpose.” Undoubtedly, some measure of political purpose (or believed 
political purpose) is essential to the concept of law (in the limited sense that any of 
the elements of this shifting notion are “essential’’). It is not dealt with here more 
fully for two reagons. In the first place, it would not suffice as a definitive test of law, 
for the definition of “political” involves all the old difficulties daalt with above. In 
the second place, as an important element of the concept, it has already been in- 
cluded in “recognition of rightness”; for the most likely way for a régime to secure 
recognition of ethical value is for it to bear some real or apparent relation to a politi- 
cal purpose—a purpose, that is to say, inclusive of the community as a whole. 

30 Even in the absence of “constituted authority,” law (properly so designated) 
may feil to receive habitual obedience. See Malinowski’s examples of the rules of 
exogamy, and of the father-son relationship among the Trobriand Islanders (op. 
cii., pp. 76-84 and 100-111). And, for discussions of “lew” without organized sanc- 
tions in the Middle Ages, see Max A. Shepard, “Sovereignty at the Crossroads,” 
Politiccl Science Quarterly, Vol. XLV (1930), at pp. 582-585, and C. H. Mcllwain, 
The Growth of Political Thought in the West (New York, 1932), pp. 190 f. and 365 ff. 

3 Thus, for most practical purposes within the modern state, Willoughby’s 
designation of law as “those rules of conduct that the courts of justice apply in the 
exercise of their jurisdictions’ suffices. Op. cit., p. 143. 
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test of law. It is the best single, objective test; for it is the ordinary 
external manifestation of that inner recognition which has been 
here identified as the true mark of law. 

We have further concluded that whether a particular combina- 
tion of these factors is sufficient at a given time or place to con- 
stitute law depends upon whether the bulk of the society that the 
rules presume to regulate considers them sufficient—that is, 
whether it recognizes them as law. The question immediately sug- 
gests itself: How is an observer in “X” to know whether or not the 
people of “Y” recognize certain rules as law, if what constitutes 
law depends upon their recognition? But we are frequently con- 
fronted by just such indefinable notions as this, which yet we can 
and do deal with as though we knew what they meant. Take the 
concept of nationality. It has defied all attempts at precise defini- 
tion. A common language, a common history, a definite home- 
country—all these tests break down when faced with the task of 
accounting for all cases of acknowledged nationality.” The notion 
is of the same sort as is law. It has well been said that the best way 
to determine a person’s nationality is to ask him. This. is strictly 
parallel to the solution here proposed for law. A subjective element 
inevitably enters into its definition. That does not mean that it has 
no objective basis. Then it would be futile indeed to talk about it. 
It does mean that it has no objective basis which is precisely the 
same in all ceses. The subjective notion has been built up by the 
cumulative process of experience. Thus there has developed a sub- . 
stantial community of agreement as to its meaning without that 
meaning ever becoming precisely definable in terms of objective 
conditions. 

Law, then, is dependent upon a popular state of mind, produced 
` by conditions with which we are roughly familiar, which may in- 
clude both actions and beliefs, and which may vary in their relative 

” Binder’s criticism of Austin’s definition to the effect that it is like defining a 


man as the vertebrate that customarily occupies northern plains and gets a cold in 
the head in winter, although a caricature of juristic theory, aptly expresses its 


© essential weakness. Philosophie des Rechts (Berlin, 1925), p. 256. 


®"Note the definition of nationality given in a recent study on the subject. It 
reads: “Nationality as a quality is the subjective corporate sentiment permanently 
` present in and giving a sense of distinctive unity to the majority of the members of 
a particular civilised section of humanity, which at the same time objectively con- 
stitutes’a distizct group by virtue of possessing certain collective attributes pecu- 
liar to it, such as homeland, language, religion, history, culture, or traditions.” 
Bernard Joseph, Nationality; Its Nature and Problems (New Haven, 1929). 
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importance and contents from case to case within certain rather 
nerrow but vaguely defined limits. More specifically, a law is a 
rule of human conduct that receives from the bulk of the members 
of a given society a peculiar recognition—a recognition that is 
likely to be induced by certain objective factors (generally in com- 
bination), such as general obedience to the rule, the organization 
of sanctions for its enforcement and (less essentially) of procedures 
for its interpretation and application, and a general conviction of 
tbe “rightness” of the rule (or of the end which it is apparently 
designed to promote), especially when this conviction is reénforced 
by the knowledge that others believe it right, or at least act in 
accordance with it. 

‘With this notion of law in mind, we return to the problem of 
sovereignty. Having secured an independent basis for our con- 
‘ception of law, we are left free, if it should prove desirable, to 
formulate our definition of sovereignty in terms of law. For the 
reason that, as a matter of history, the concept of sovereignty was 
a nuch later development than that of law, there would seem to 
be a certain prima facie reasonableness in such a procedure. 

I have already expressed dissatisfaction with any definition of 
sovereignty in terms of ‘‘a sovereign,” and approved of Kelsen’s 
elimination of the latter term. Kelsen makes sovereignty merely 
tha validity of a system of ‘“norms’”—by which he means their 
formal completeness, self-sufficiency. A body of law, or a state— 

. which, according to Kelsen, is the same thing—is sovereign if it is 
not legally dependent upon any norm outside itself, and if it itself 
forms a logical whole in which all the parts may be deduced from a 
single norm which constitutes the apex of the system. This latter 
narm is the “initial hypothesis” upon which all law is based, and 
tha character or justification of which, he argues, is not a juristic 
question. It was, it will be remembered, at this latter point that we 
parted company with Kelsen. Consequently, we have formulated a 
definition of law which, unlike Kelsen’s, makes possible the exist- 
ence of political law without. the presence of a complete, self- 
coatained legal system. With this addition, it seems to me that 
Kelsen’s theory of sovereignty may be rendered more meaningful. 
Sovereignty, that is to say, is the quality possessed by a system of 
legal rules when, in fact, it forms a completely integrated and self- 
contained hierarchy. 

Even this formulation, however, falls short in one respect. 


632 THE AMERICAN POLITICAL SCIENCH REVIEW 

Whatever may have been the case historically, today at least, the 
concept definitely denotes legal omnipotence. Thus it follows that 
the fundamental norm, if it is to be sovereign, not only must pro- 
vide for its own definition, but must not contain any restrictions 
upon itself. This does not mean that a legal system (such as that 
of the United States) based upon a written constitution containing 
restrictions cannot be sovereign. Our Constitution not only con- 
tains restrictions, but it also provides a legal method for ovér- 
coming these restrictions—the amending clause. Thus it is the 
amending clause, rather than the Constitution as a whole, that is 
our “fundamental norm.” A constitution that provided no means 
for its own amendment would, according to this theory, be law, but 
would not be quite sovereign. Incidentally, our own Constitutioa, 
owing to the limitation on the amending power itself, according to 
which no state may be deprived of its equal representation in the 
Senate without its own consent, comes perilously close to failing 
to achieve complete sovereignty—being saved only (if at all) by 
grace of the phrase “without its own consent.” 

Finally, it must be remarked that no procedural devices (such as 
serve to give the quality of “sovereignty” to law) can guarantee 
absolute certainty. Thus, the amending clause itself may cease to 
be law. Or, to put the same point in more general language, if the 
fundamental norm at a particular moment is “The commands of 
‘A’ shall be law,” and if that rule is then changed (by an alteration 
of the popular consensus) to “The commands of ‘B’ shall be law,” 
then there has been a change in the law even though that change 


* Professor Mcliwain’s distinction between the ‘‘constitution” and the law which 
the sovereign creates does not seem to me to apply to our modern constitutions, 
such as that of the United States, wherein the instrument known as the “‘constitu- 
tion” not only is law, but also is subordinate to a higher law—the amending clause. 
I would substitute “fundamental norm” where he uses “constitution.” His theory 
necessarily follows different lines from those sketched herein because of the fact 
that he is searching not only for sovereignty but also for a (legal) “sovereign.” See 
his “A Fragment on Sovereignty,” Political Science Quarterly, Vol. 48 (1930), p. 
101 and passim. : 

3: Some writers maintain that the limitation on the amending power does de- 
‘prive the United States of sovereignty. This view seems to me to confuse an added 
intricacy in the amending process with an absolute limitation. The position could 
be supported, however, by contending that a legal system that required unanimous 
consent for even the most improbable of possible alterations lacked sovereignty 
(although, presumably, the requirement of any extraordinary majority short of 
unanimity would be all right). I am not quite sure which construction more ac- 
curately fits the prevailing notion. 
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was not registered by the appropriate procedure. Thus, in the 
strictest sense, it may be said that absolute sovereignty according 
to our definition is impossible. In fact, it might be said to be the 
paradox of sovereignty that it is an artificial creation for the pur- 
poze of introducing certainty into something (law) which, by its 
very nature, can never be rendered completely certain—although 
it is also its (law’s) nature to strive after certainty! For practical 
purposes, however (and this is our revised and final definition), 
the law of a group is said to possess sovereignty when it depends upon 
no rule external to itself, when it contains no absolute restrictions upon 
its own elaboration and growth, and when it imposes upon itself a 
defnite procedure for the precise and definitive determination of what 
the law is in a particular case.*® 

The time has now arrived for us to apply the combined notions 
of law and sovereignty. What is the test of law in a sovereign 
system of law? The literal answer to the question is obvious, for it 
flows directly from the definitions themselves. If the whole body 
of rules meets the test of recognition, and is possessed of sov- 
ereignty, then the validity of any particular rule may be defini- 
tively determined by reference to the machinery for that purpose 
furnished by the law itself. Thus, in this country, a decision by the 
Supreme Court is law. In certain cases, the decisions of lower 
courts, or of other organs of government, may be law, when it is 
legally so provided. 

Suppose, however, that, according to the definition of sov- 
ereignty, a certain rule would appear to be law, and yet the rule 
dic. not meet the original test of law. Suppose, that is to say, that 
a rale that had received the stamp of validity of the highest stage 
of the legal procedure—the ‘‘official imprimatur of the state’’—was 


= This is, of course, a purely juristic definition. It is, that is to say, a definition of 
‘legal’ sovereignty, not of “political” sovereignty. It may be an unfortunate usage 
thas has given the word “sovereignty” these two different senses; but it is the fact, 
and. I see no point in arbitrarily selecting one of the uses as the “proper” one and 
ruling out the other. See note-3, supra. 

In s0 far as the idea of self-definition is an addition to Kelsen’s formula, it seems 
to me to be a necessary one. A system of substantive legal rules might, in a sense, be 
formally complete, yet, if there was no provision for their application to a particular 
case, according to rules provided for the purpose, the whole body of law could hardly 
be said to be sovereign. With this addition, it becomes unnecessary to include in the 
definition of sovereignty any direct reference to a state or political organization, 
for the necessity of some such machinery is implied in the requirement of self- 
definition. 
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not generally recognized as law. Such a case would truly be an 
example of nullification. Clearly, the bulk of the population cannot 
at one and the same time recognize the legality of a régime that 
enacts a certain rule according to due form, and at the same time 
refuse to recognize the rule in question. If actually the legality of 
a particular rule is not recognized, the rule is in fact nullified—not 
law—and the legal machinery of the “constituted authority” has 
been changed sufficiently to admit of this nullification. This can 
only mean that the legal system was not, or at least momentarily 
ceased to be, sovereign. 

When thus stated, it becomes clear that cases of nullification will 
be exceedingly rare.?’ A statute making it illegal to kiss one’s wife 
on Sunday would probably meet the test of law as long as no at- 
tempt was made to enforce it. But, in this country, at least, it 
would probably be upon that condition only. If any serious at- 
tempt were made to enforce it, a change would be brought about, 
whether within or without the procedure provided by the “sov- 
ereign”’ body of law. A better example is furnished by the case in. 
which it is practically impossible to bring about a certain change 
in the law by means of legal procedure provided for the purpose, 
as in the case of the limitation of the amending clause of the 
United States Constitution, already referred to. It is clear that no 
procedural means is provided for the precise determination of a 
change in this limitation. Yet, of course, the law on this point 
might, in fact, change. Nevada might be completely depopulated, 
except for two citizens eligible for the Senate. Under such circum- 
stances, it would not be hard to imagine that the rest of the country 
would refuse to recognize as law the so-called legal (constitutional) 
fetters which prohibited a change being made without the consent 
of these two people. Certainly if the “law” was violated in this 
respect, people would not consider all subsequent proceedings of. 
the Senate illegal; but, on the contrary, they would recognize them 
as legal. 

Again, let us consider the case of the English constitution. Is it 
law? Suppose Parliament should pass an act abolishing the king’s 
veto power. And suppose, further, that the king should veto this 
act and also the next succeeding act of Parliament. Would the 
latter act be law? The decision must hinge upon the consequences. 


37 It is important to note the distinction between ceasing to recognise a rule ae 
law—nullification—and ceasing to consider it morally binding. 
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(In this sense, at least, all law is based upon consent, even if not 
necessarily voluntary consent.) There is nothing inconsistent about 
calling certain parts of the English constitution “law,” even though 
they may never have been put in statute form. The fact that 
Parliament could probably change it merely proves that it is not 
“higher law.” There is no qualitative difference. 

One more particular application needs to be dealt with: that is 
the case of international law. A full treatment of the nature of 
international law would require consideration at much greater 
length than would be fitting here; consequently, what will be said 
on the subject now must be summary and dogmatic. It is intended 
only to demonstrate that the theory of law adduced herein not only 
can be made to fit the case of international law, but also, it is 
believed, fits it rather better than other theories. 

To Austin, international law was not law at all, because it lacked 
the sanction of a sovereign political superior. Other jurists, wishing 
to avoid this result without falling back upon the concept of 
natural law, have adopted the formula that law is that which gets 
itself obeyed, or observed. We have dealt with this theory above. 
In the hands of some, it resolves itself into a complete identification 
of law with custom. For the most part, however, writers in the field 
of international law imply’a distinction between certain inter- 
national usages which they say are observed out of mere “comity” 
and others to which they attribute a legal character. Generally, 
these same writers make no attempt to explain what constitutes 
this distinction. 

Not only does the obedience test fail to distinguish law from 
comity, but it also attributes legal validity to relationships of 
obedience which are established and maintained purely by force. 
It has been argued above that any definition of law that makes 
such relationships ipso facto law is unsatisfactory. Of course, it 
may be true that the international community does in certain cases 
recognize the product of might as right. All that is being contended 
here is that in such cases the legality of the situation derives from 
this general “recognition,” and not directly from the mere fact of 
force-imposed obedience. 

Thus it is implied that I should aansider much “international 
law” to be law in the sense of my definition. It is readily apparent, 
however, that at present the body of international law is far from 
being possessed of sovereignty. It has practically no compulsory 
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procedure for determining what the law is. That determination is 
left up to each state for itself, with the consequent probability of 
disagreement in any particular case, so that objectively there is no 
real determination at all. This is a great deficiency in a legal sys- 
tem. But it destroys its sovereignty rather.than its legal character. 
_ These applications of the theory point the way to certain further 
deductions as to the relationship between law and sovereignty. 
Thus it may be stated that when an independent legal system pos- 
sesses a procedure that insures its own definition, there is a strong 
presumption in favor of the legal character of any rule that bas 
‘received the stamp of validity provided by this procedure. This 
presumption can be overcome in one of two ways, and in those 
ways only. In the first place, when the “procedure” ceases to com- 
mand the recognition of the bulk of the people, obviously the rules 
made in accordance with it lose their presumptive legal quality. 
Such is preéminently the case when there is a revolution. Revolu- 
tions, of course, may supplant the whole of the preéxisting legal 
system (and, more specifically, the procedural part of that system) 
or, as is much more likely to be the case, only a part of it. 

Or, in the second place, if the “procedure,” though still recog- 
` nized in general, does not serve to secure the recognition of a 
particular rule, made in accordance with it, as “law,” then clearly 
the presumption is overcome. The rule is not law. This is the case 
of nullification, dealt with above. 

Thus, although the difference between, say, international law 
and the laws of the United States is one of degree, yet on account 
of the fact that the latter possesses the characteristic of sov- 
ereignty, the difference is so great that the penumbra of un- 
certainty as to what is law is reduced, in the United States, to the 
vanishing point. Sovereign law possesses certainty. But a chain is 
no stronger than its weakest link, nor a house than its foundations. 
The certainty of law even in a sovereign state is ultimately con- 
tingent upon its general recognition. But of this general recognition 
there can ordinarily be no doubt. When we reflect, too, upon the 
resources—including organized violence, in the last instance— 
which the modern state has at hand for producing that recognition, 
the residual element of uncertainty need not disturb our tran- 
quility. 

In conclusion, it remains only to try to set in perspective what it 
is hoped has been accomplished. “Law,” even “political law,” is an 
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exceedingly slippery term. Hence the continual recourse to the use 
of qualifying words and phrases to which writers on the subject 
are addicted. Thus customary law and international law are 
designated as “primitive” or “imperfect” types of law—as law of a 
totally different quality from that which exists in sovereign 
states.*® Or, again, we have a feeling that in certain cases there is a. 
difference between “formal” and “substantive” law. Yet, among all 
these various uses, there runs a.common meaning. It is this com- 
mon meaning that I have attempted to get at. It is true that this 
can be accomplished only by leaving the term with a margin of 
vagueness. But it is a narrow margin. I feel, moreover, that in 
doing this there is a distinct advantage over the more precise 
definitions, the precision of which is gained only at the price of 
ruling out certain phenomena which do in fact accord with the | 
popular conception of “law.” Furthermore—and this is important 
—where, as generally, we are dealing with “sovereign law,” this 
element of uncertainty is practically eliminated. The common 
meaning of law, which we have attempted to ascertain, is based 
neither purely upon substance nor purely upon form. It is nearer 
the latter. But actually it is neither one. Rather, it relates to a 
state of mind—a consensus. Thus it follows that absolute certainty, 
or definiteness, is not of the essence of law. However, it is the 
nature of law to approximate this; for so much is implied by its 
definition as a “rule.” Finally, controversies over the nature of 
sovereignty, it is hoped, have been resolved by pointing out that 
the essence of this concept is the very element of formal certainty 
(as applied to a body of law) that is so important, and yet which is 
not part of the concept of law itself. 

38 For summaries of such views regarding international law, see H. Lauterpacht, 
The Function of Law in the International Community (Oxford, 1933), pp.400-407. 

39 Professor Willoughby himself recognizes the possibility of other constructions 


than that which begins, as he says, by postulating the state as the fons et origo of law. 
Op. cit., p. 30. 
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Some Illustrations of Militant Democracy. Before a more system- 
atic account of anti-fascist legislation in Europe is undertaken, 
recent developments in several countries may be reviewed as illus- 
trating what militant democracy can achieve against subversive 
extremism when the will to survive is coupled with appropriate 
measures for combatting fascist techniques. 

1. Finland: From the start, the Finnish Republic was particu- 
- Jarly exposed to radicalism both from left and right. The newly 
established state was wholly devoid of previous experience in self- 
government, shaken by violent nationalism, bordered by bolshevik 
Russia, yet within the orbit of German imperialism; no other 
country seemed more predestined to go fascist. Yet Finland staved 
off fascism as well as bolshevism. At first, the political situation 
was not unlike that of the Weimar Republic in the years of dis- 
integration. The Communist party, declared illegal by the High. 
Tribunal as early. as 1925, reconstituted itself and, in 1929, ob- 
tained a large representation in the Riksdag, thereby blocking any 
constitutional reform. Under the decidedly extra-constitutional 
pressure of the nationalist and semi-fascist movement of the 
Lapuans, the Communists were so intimidated that nationalists, 
and progressives (bourgeois liberals); against the opposition of the 
social Democrats, were able to carry the constitutional reforms 
which not only strengthened the position of the government but 
also eventually barred subversive parties—meaning, at that time, 
the .Communists—from national and communal representation. 
The Communist party finally disappeared from political life. Con- 
comitantly, the fundamental rights of association, free speech and 
press, and freedom ‘to combine were severely curtailed. In particu- 
lar, the statute of November 28, 1930, proscribed the formation, 
activities, and support of all parties aiming at forceful change of the 
political and social order. When, however, after the elimination of 


* The present and concluding instalment of this article covers developments to 
May 1, 1937. ee 
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the Red danger, the Lapuan movement became increasingly over- 
bearing, and also resorted to lawlessness and terrorism against the 
constitutional government, the acting cabinet, under the presi- 
deacy of the “liberator” of Finland, Svinhufvud, invoked against 
the Lapuans the same laws by which Communism had been 
crushed. In December, 1931, the Lapuans, in the Mäntsillä up- 
ris. ng, tried to seize power by armed rebellion, but the movement 
collepsed immediately, when it encountered, in March, 1932, mili- 
tamt application of the extraordinary powers. The Finnish democ- 
racy was saved also from fascism. After that, President Svinhufvud 
was able to steer a middle course and to stabilize the country as a 
gemuine democracy. The government passed the necessary legisla- 
tion against the recurrence of fascist plots by the bills of 1933 for- 
bicding the formation of private armies within political parties, 
and of 1934 prohibiting the ostentatious wearing of political uni- 
forms and other symbols of political allegiance. Although a fascist 
party was permitted to participate in political life, enforcement of 
the enti-extremist legislation effectively crippled its aggressiveness, 
and, deprived of its military regalia, it became only one among 
otter ordinary political parties of scant importance. Thus, Fin- 
land's political status was changed from that of a Baltic state of 
the authoritarian type to that of a member of the Scandinavian 
family of democracies. The result of this evolution was confirmed 
by the election, in February, 1937, of Mr. Kallio, the Agrarian 
leader, in succession to Mr. Svinhufvud as president of the Re- 
public. 

Z. Estonia: Another striking illustration of militant democracy 
is Cflered by Estonia. Here again, a country of political and eco- 
nonic instability, located precariously between Red and Brown, 
successfully withstood both communism and fascism. After Hitler’s 
seizure of power in Germany, the menacing pressure of fascist 
gro.1>s increased also in Estonia. The problem took once more the 
post-war turn of constitutional reform usually resorted to when it 
becomes necessary to strengthen the executive against parlia- 
mentary disintegration. By the reform of 1983-34, the president 
became nothing less than an authoritarian leader. The reform 
movement was sponsored and carried through by the ‘‘liberators,” 
a true replica of the National Socialist party in Germany. When, 
in January, 1934, the new constitution came into force, the 
“lkerators” hoped to utilize the increased powers of the executive 
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over the legislative for their own plans and prepared for a forceful 
overthrow of the government by a coup d’état, the so-called Larka 
plot of March, 1934. But President Päts used against fascism 
exactly the same extraordinary powers that the reform had con- 
ferred upon him. Not only the local fascist organizations which the 
former Baltic landowners of German extraction had built up were 
dissolved, but also the “liberators”? were proscribed by martial 
law. Emergency powers were widely applied to maintain order anc 
peace through the vigilance of the President, a second attempt of 
the fascists to seize power by force was nipped in the bud (the so- 
` called Larka plot of December, 1935). It is true that since 1934 
Estonia’s political system more or less reflects the authoritarian 
type of government, with almost unlimited powers vested in the 
President on the basis of the one-party system, the government’s 
Fatherland party. But the suspension of constitutional governmens 
was clearly meant to be of transitional character. In February, 
1936, an honest plebiscite went in favor of a full restoration ol 
democracy and of a constituent assembly. At the general elections 
for the constituent assembly, in December, 1936, both communists 
and fascists were excluded from the ticket, and a democratic con- 
‘stitution of the new authoritarian type may be expected. The 
` Estonian example demonstrates the preservation of democracy by 
undemocratic methods and typifies the situation of democracy at: 
war against fascism. 

3. Austria: For a short while, between March, 1933, and Febru- 
ary, 1934, the Austrian Republic seemed to take a similar course. 
The government of Dollfuss was at first intent on avoiding fascism 
as well as communism, and in May, 1933, it outlawed subversive 
movements of all kinds impartially. In February, 1934, however, 
Dollfuss ruthlessly crushed the Socialist party, which was intensely 
loyal to constitutional government, and established a one-party 
state, thus openly flouting the rule of law and turning Austria into 
a fascist country without even the pretext of constitutional govern- 
ment. The attempt of the dominating minority group to keep ovt 
national socialism by a pitiful imitation of its emotional propa- 
ganda seems doomed to failure. After the conclusion of the Gez- 
man-Austrian agreement of July, 1936, the transformation of 
Austria into a National Socialist vassal state is only a matter of 
time and tactics, which even successful monarchical restoration 
may temporarily delay yet not ultimately prevent. 
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4. Czechoslovakia: No doubt the most conspicuous example of a 
democratic country maintaining its fundamental structure against 
overwhelming odds is Czechoslovakia. Here, on this solitary island 
in the surrounding sea of dictatorial and authoritarian states, the 
internal situation is distressingly complicated by the existence of 
a strong minority of Sudetic Germans, who, once the dominating 
cless, could never quite reconcile themselves to coöperation with 
tha Czech majority controlling the government. Among the Su- 
detic Germans, whose masses live close to the German border, 
more and more a dangerous spirit of irredentism grew up, duly 
fostered by the rising power of National Socialist Germany. In 
addition, the parliamentary administration, otherwise admirably 
handled, proved, as everywhere, too slow and cumbersome for the 
ex:gencies of the economic crisis which weighed heavily on the 
highly industrialized country. That the democratic structure and 
the national integrity were none the less maintained is due to two 
causes. In the first place, the successive coalition governments, 
acting under sweeping enabling laws, ruled more and more by de- 
crees under the ultimate control of the parliament. Thus Czecho- 
slovakia bowed to the new version of parliamentary democracy 
after 1929. Although this course was certainly open to grave con- 
stitutional objections, the highest courts and the parliamentary 
bodies, which alone can raise the issue of the constitutionality of 
these far-reaching measures before the Supreme Constitutional 
Tribunal, wisely refrained from being over-legalistic. Slowly, the 
Czechoslovakian political system was transformed into the au- 
thoritarian, or “disciplined,” democracy which the emergency 
situation in the national and international sphere demanded. On 
the other hand, the government reacted vigorously against the 
fascist technique of undermining the constitutional system and the 
democratic spirit of the institutions. In the report of the committee — 
of the House of Representatives on constitutional and legal ques- 
tions, introducing the law of October, 1938, concerning the sus- 
pension and dissolution of subversive parties, we read the following 
sentences, which aptly describe the existing emergency situation: 
“It is evident that all constructive and politically responsible 
factors are confronted by the necessity of making provisions for. 
the defense of the most cherished possessions of the Republic and 
of the citizens, in order to check the activities inimical to the state 
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In politics also the defense 18 shaped according to the fighting 
ead: of the assatla 
In accordance with thes policies, the Czechoslovakian Republic 
enacted the most comprehensive and intelligent legislation against 
fascism now in existence in any modern state, and, what is more, 
the authorities used the powers conferred upon them with un- 
daunted energy. As early as 1923, an act for the “protection of the 
Republic” shielded the integrity: of the Republic and of repub- 
lican-democratic institutions. In view of the more subtle methods 
of the fascists, who shrank back from open defiance of the law and 
pursued their aims under cover of the exercise of fundamental 
constitutional rights, more appropriate measures had to be devised. 
In October, 1933, shortly after the avowedly National Socialist 
_German parties had been prohibited by a mere administrative 
order, a statute was passed which empowered the government to 
suspend and dissolve any subversive party, group, movement, or 
association whose activity, in the opinion of the government, was 
“apt to endanger the constitutional unity, the integrity, the re- 
publican-democratic form of the state or the safety of the Czecho- 
slovakian Republic.” Membership in ‘an association with sub- 
versive aims was deemed sufficient evidence of guilt. Reconstitu- 
tion of a dissolved’ party under another name or form (tarning) is 
unlawful; members of the outlawed party are ineligible for parlia- 
mentary or public office; active members forfeit their parlia- 
mentary or official functions; property of an outlawed association 
is to be confiscated; uniforms and all symbols indicating sympathy 
for the proscribed movement are prohibited; freedom of speech, 
press, assembly, and movement within the state for all involved 
in or suspected of subversive activities is heavily curtailed. In . 
addition, members of and sympathizers with such parties may be 
subjected to close surveillance and control by the police. In con- 
formity with the. rule-of-law principle, the final decision on the 
legality of an order suspending or dissolving an allegedly sub- 
versive party lies with the Supreme Administrative Tribunal. 
Thereafter, no subversive extremist or revolutionary movement 
could raise its head, although a Czech fascist party was permitted 
to continue as an ordinary political party. Communism had pre- 
viously adjusted its program and tactics to the democratic en- 
vironment. 
In view of the determination of the government to defend de- 
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mocracy, the parties fundamentally opposed to the present form 
of the state had to conform to the laws. Avoiding any open de- 
fiance, and also refraining from unlawful or militaristic propa- 
ganda, the formerly subversive forces of the German opposition 
organized themselves into a normal political party: At the general 
elections of May, 1935, the “Sudetendeutsche Heimatpartei” of 
Herr Konrad Henlein emerged suddenly as the second strongest 
party in Parliament, rallying almost seventy per cent of the Ger- 
man population under its banner. It was evident that even the 
most foresighted legislation could not prevent the forces of the 
opposition from organizing themselves efficiently. But under threat 
of the act of 1933 and the determination of the government to en- 
force it, the Henlein party acted scrupulously in accordance with 
the law, the constitution, and the rules of the parliamentary game. 
In addition, the act had proved an effective device for preventing 
the opposition from becoming a military organization. Yet the 
government anticipated the potential danger arising from an inimi- 
cal population strongly organized in political cadres and bordering 
on an unfriendly neighbor. A new and far more drastic statute 
was passed in May, 1936, styled an “Act for the Defense of the 
State.” Again no heed was paid to well-substantiated objections 
which constitutional legalism did not fail to raise. In normal times, 
this piece of legislation—which in fact is a new constitution— 
would have been legally impossible unless passed as.a constitu- 
tional amendment. But it was justified by the emergency situation. 
The statute moulds the entire state, and particularly the border 
districts, into a fighting unit in preparation for the impending war 
by abolishing, to a large extent, under wide discretionary powers 
of the government, constitutional guarantees and constitutional 
rights. It provides, should need arise, for martial law in peace- 
time, and it anticipates the totalitarian war by the totalitarian 
peace. At present, only an open rebellion, presumably supported 
by intervention from abroad, could overturn the existing system of 
government. In Czechoslovakia, the postulate of democracy at 
war is fulfilled to the letter. 

In weighing the anti-fascist legislation of Czechoslovakia, it 
may safely be argued that, against all expectation, it has preserved 
the internal peace of the state, the stability of the Republic, and, 
with due reservations, also the rule of law, even though it could 
not inspire loyalty in the hearts of those sections of the popula- 
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tion which are still averse to the state. Within the limits of the 
possible, it immunized the state against fascist techniques and pre- 
pared the country for defense if and when a final clash of doctrines 
can no longer be avoided. Manifestly, this anti-fascist legislation 
has rendered an invaluable service to the peace of Europe. 


In 


Summary of Anti-Fascist Legislation. The following survey tries 
to summarize the contents and purposes of anti-fascist legislation 
in Europe. The principal democratic countries included are France, 
Belgium, the Netherlands, England, the Irish Free State, Sweden, 
Norway, Denmark, Finland, Switzerland, and Czechoslovakia. 
Reference is made occasionally also to Lithuania, notwithstanding 
that this state clearly belongs to the new type of “authoritarian,” 
or “disciplined,’’ democracy of the Baltic pattern. Space forbids 
` any detailed or exhaustive description, and no juridical evaluation 
is intended. Although the comprehensiveness of the measures 
adopted varies from country to country, it will be seen that, with- 
out exception, all democracies have resorted to statutory precau- 
tions and legislative defense of one kind or another. 

As to the political effect of the measures for keeping incipient 
fascism under control, it may be said that although local conditions 
are widely different, behind national diversities considerable uni- 
formity is clearly visible, corresponding to the uniformity of the 
fascist technique in undermining the democratic state. Naturally, 
the chances of ultimate success in holding the various local fascist 
movements at bay are proportional to the time of the enactment 
of restraining measures (whether early or late), the elaborateness 
of the measures and the skill with which they have been drafted, 
the prevailing legal traditions and techniques, and, above all, the 
zeal and determination in enforcement displayed by the adminis- 
trative and judicial authorities. The appropriate time for enact- 
ment was certainly shortly after Germany went National Socialist. 
Countries which unduly delayed legislation found it increasingly 
difficult to quell movements that had already cast their spell and 
taken root in the public attention. 

Legislation is usually directed also against subversive move- 
ments or groups other than fascist or National Socialist if they are 
considered detrimental to the democratic state. In the main, how- 
ever, the laws are drafted in order to match the particular kind of 
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technique applied by fascism. It should be noted that in demo- 
cratic countries, with the exception of France, there is, on the 
whale, no conspicuous permeation of the people by communism. 
This îs true not only because the comparatively high standard of 
living in democratic countries and the social environment do not 
encourage it, but also because where radicalism exists it is more 
or less merged with and absorbed by official moderate socialism, 
and thus neutralized. 

The various legislative measures may be grouped along the 
follcwing lines: 

(1) To deal with open rebellion, insurrection, armed uprising, 
sedision, extended riots, conspiracy against the state—in short, 
witk every overt act bordering on or falling in the category of high 
treascn—the ordinary criminal codes of all countries are ade- 
quately equipped. Unless a state has reached the stage of actual 
political disintegration, the regular forces of the police or the army 
are amply sufficient to suppress high treason of individuals or re- 
bellion undertaken by larger groups. As fascism and communism 
had ample opportunity to learn from experience, a determined 
government backed by a loyal army is invariably capable of quell- 
ing a putsch or coup d’éat, or even an extended insurrection from 
left or right-—for example, the Kapp putsch (1920) and the Hitler 
putsck (1923).in Germany; the Gayda putsch in Czechoslovakia 
(19261; the Larka uprising in Estonia (1935); the Mantsillé up- 
rising in Finland (1931-32); rebellions in Austria (1934), Spain 
(1934, Greece (1935), Ireland (1935); the military revolt on board 
the Dz Zeven Provincien in the Dutch East Indies (1933). Hence, 
the fascist strategists have grown particularly careful not to com- 
mit any overt act of rebellion until the subtler and studiously 
lawful methods of undermining the state and establishing the at- 
mosphere of double legality warrant the ultimate seizure of power 
by coup d’état. Nevertheless, several democracies have deemed it 
adviseble to strengthen their criminal codes or to introduce special 
legislation against high treason (Czechoslovakia in 1923 and after, 
Belgium in 1934). Similar provisions were proposed in Switzerland 
(1934 and 1936). In addition, most states are prepared to make 
full use of martial law, and of extraordinary powers for state of 
siege, in case of a rebellion spreading over their territories. 

(2) The most comprehensive and effective measure against 
fascism consists in proscribing subversive movements altogether. 


N 
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Only in isolated instances is legislation drafted so as to prohibit 
specifically named parties. This was the case when, in 1933, Austria 
proscribed both National Socialism and communism, together with 
their affiliated organizations. As a rule, however, such legislation 
is formulated very carefully in order to avoid open discrimination 
against any particular political movement, thereby maintaining, 
at least nominally, the democratic principles of equality before the 
law and due process under the rule of law. Thus not even the anti- 
communist statutes in Finland, Latvia, and Lithuania singled out 
left extremism for prohibition, although the communists were the 
obvious target. To have sinned glaringly against the fundamental 
democratic tenet of political equality is the doubtful distinction of 
the oldest and most venerable democracy, i.e., Switzerland. The 
federal Public Order Bill, proposed by the Federal Council in 
December, 1936, tried to outlaw the Communist party alone by 
naming it explicitly as dangerous to the state—a wholly unjustified 
discrimination which so stirred public opinion that the bill had to 
be changed, during the parliamentary debates in the Ständerat, 
into a general ban of all subversive movements. While public re- 
sentment against such crude violations of democratic traditions 
had not yet subsided, the cantons of Neuch&étel and Geneva out- 
lawed, by cantonal acts of 1937, the Communist party within 
their borders. Although in an ultra-bourgeois country like Switzer- 
land communism has perhaps less chance than in any other Euro- 
pean democracy, the anti-communist law was accepted by refer- 
endum by a large majority in Neuchatel, and a similar result 
may be expected in Geneva: A statute which openly discriminated 
against communism was passed in March, 1937, in the Canadian 
province of Quebec (the so-called “Padlock Bill”), and also one 
in Luxemburg in April, 1937. 

' With these exceptions, anti-extremist legislation in all demo- 
cratic states applies the ban indiscriminately to all political group- 
ings which fall under the general category of a subversive party, 
an unlawful association, or an organization inimical to the state. 
Specific legal definitions of what constitutes a subversive party 
or organization are usually avoided. The fact, however, that a 
group, by its organization or aims, intends or is prepared unlaw-. 
fully to usurp functions ordinarily belonging to the regular state 
authorities is as a rule sufficiently indicative of its subversive 
character. The decision as to whether a group is to be declared 
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illegal lies with the discretionary power of the government, subject, 
in some- countries, to an appeal to a court of. the last instance. 
“Guilt by association” is generally deemed sufficient, even if ma- 
licious intent or knowledge of the subversive aims of the associa- 
tion cannot be proved against the individual member. Groupements 
de fait are treated as regularly constituted political parties or or- 
ganizations—a provision which strikes a blow at the ominous no- 
tion of the “movement” as distinguished from an ordinary political 
party. Reconstituting a proscribed party under any pretense 
whatsoever is a crime. This measure has not proved sufficient, 
however, to prevent outlawed parties from experiencing rebirth 
as officially constituted, and therefore legally recognized, parties. 
Ilustrations are furnished by the reappearance in Czechoslovakia 
of the German National Socialists as ‘‘Sudetendeutsche Partei,” 
of the French Croix de Feu as the French Social party (at present 
under judicial investigation), and of the Iron Guard in Rumania 
as an ‘‘All-For-The-Country party.” At any rate, if the prohibition 
of a party is coupled with the outlawing of military party activities, 
the actual danger of creating a double legality is alleviated to a 
considerable extent. Consequences of the dissolution of a party 
are eventually confiscation and liquidation of its property (Czecho- 
slcvakia (1933), France (1986), Great Britain (1936)). 

In this connection, the situation in Switzerland again deserves 
atzenżion. In March, 1934, a federal Public Order Bill—on the 
whole moderate and dealing only with actual gaps in existing 
federal legislation—was rejected by referendum. The proposal was 
aimed at subversive associations only in so far as they frustrated 
or impeded measures of the authorities by unlawful means or 
arzogated to themselves official powers, and it did not interfere 
with political parties proper. A similarly restricted cantonal meas- 
ur3 failed in 1934 in Zürich, while in the canton of Ticino, obviously 
more exposed to fascist propaganda from neighboring Italy, an 
apprcpriate statute was carried in the same year. In December, 
1936, the Federal Council submitted to the federal parliament a 
new and far more sweeping draft of a resolution styled “For the 
Protection of Public Order and Safety,” which, if adopted, will 
provide Switzerland with an elaborate and comprehensive system 
of legislative and administrative defense against subversive ac- 
tivities, second in Europe only to the armory of defense existing 
in Czechoslovakia. The proposal was charanterispd as “urgent,” 
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which, according to the Swiss constitution, implies that the bill, 
after acceptance by both houses of the federal parliament, should 
not be submitted to the referendum otherwise prescribed for fed- 
eral bills. Conspicuous features of the draft proposal are the out- 
spoken and admitted discrimination against the Communist-party 
which has been mentioned, and, in addition, the fact that it 
couples sound legislative devices for the protection of democracy 
against subversive movements with far-reaching provisions in- 
tended to prevent incitement to disaffection among the armed 
forces. Even reasoned criticism of the army can be punished 
severely. Public opinion, including large sections of the Right 
bourgeoisie, is strongly opposed to the measure, which manifestly 
goes far beyond the scope of protecting the legally constituted 
government against subversive methods and cuts deeply into 
Swiss liberal traditions. In view of this widespread resentment, 
the fate of the proposal is at the time of writing doubtful. The 
National Council shelved discussion until the spring session of 
1937, thereby denying the “urgent” character of the bill which the 
government, evidently shying from a popular vote, seems unwill- 
ing to waive. Although even during the debates in the Ständerat 
drastic modifications were adopted, separating partisan intentions 
from general protective measures, the bill might scarcely fare 
better than its predecessors if submitted to the people. In the 
meantime, it is evident that the Swiss democracy is not protected 
adequately against infiltration by the fascist technique of propa- 
ganda. It may be added to the record here that the present Federal 
Council is itself by no means beyond suspicion of pro-fascist lean- 
ings, and that the ‘“Red-menace” scare has driven large sections of 
the Swiss bourgeoisie into an almost hysterical blindness toward 
the danger from fascism. 

(3) All democratic states have enacted: legislation against the 
formation of private para-military armies of political parties and 
against the wearing of political uniforms or parts thereof (badges, 
armlets) and the bearing of any other symbols (flags, banners, 
emblems, streamers, and pennants) which serve to denote the 
political opinion of the person in public. These provisions—too 
light-heartedly and facetiously called “bils against indoctrinary 
haberdashery”—strike at the roots of the fascist technique of 
propaganda, namely, self-advertisement and intimidation of 
others. The military garb symbolizes and crystallizes the mystical 
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comradeship of arms so essential to the emotional needs of fascism. 
More or less identical ‘“‘blouse-laws” were passed in Sweden (1933), 
Norway (1933), Denmark (1933), Finland (1934), the Netherlands 
(1934), Czechoslovakia (1933 and 1936), Switzerland (1933), Aus- 
tria (1933), Belgium (1934), and, very belatedly and only under 
the provocation of deliberate disturbances of the peace caused by 
Moslay’s Blackshirts, in England (1936). For the sake of com- 
parison, it may be mentioned that prior to 1933 no stronghanded 
action was taken in Germany against political uniforms and the 
formation of private armies, partly because of political weakness 
and actual connivance of the authorities of the Reich, unwilling to 
discriminate against a “national” movement, partly because of 
constitutional jealousies arising from the police power of the states. 
A federal ordinance of the Reich-president, finally enacted in the 
spring of 1932, was repealed after less than two morths. No action 
` at all was taken in Spain; and in the Irish Free State, an anti- 
uniform bill was rejected by the Senate (1934), which led ulti- 
mately to the abolition of that body. 

(4) While uniforms are usually the manifest sign of an organ- 
ization operating on military lines, it is even more important for 
democratic states to forestall the formation of military bands or 
private party militias. Created originally as “stewards” for the 
protection of party rallies from undesirable interruptions and as 
bodyguards for the “leaders,” they have a tendency to grow into 
private armies for offensive purposes and to prepare for the ulti- 
mate seizure of power. Thus they constitute intolerable competi- 
tors of the state’s own armed forces. Many states, therefore, have 
prohibited the formation of private armies, party militias, and 
bands for any purpose whatsoever, as stewards or as assault troops 
or as bodyguards, as in Sweden (1934), Denmark (1934), Belgium 
(1934), the Irish Free State (1934), the canton of Zürich (1984), 
France (1936), Holland (1936)—proposed also in Switzerland 
(1936). Equally detrimental to public authority are military exer- 
cises and military training not controlled and supervised by the 
state, even when practised by men without uniforms. Conse- 
quently, the prohibition of party uniforms should generally be 
accompanied and supplemented by making military training by 
unauthorized persons illegal. Such statutes were passed in Belgium 
(1934), the canton of Zürich (1934), Great Britain (1936), and 
` France (1936). 
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(5) All democracies have taken legislative precaution against ~ 
_ illicit manufacture, transport, wearing, possession, and use of fire- 
arms or of other offensive weapons of any kind, or they have 
strengthened already existing prohibitions (Czechoslovakia [1923], 
Belgium [1934], France [1936], Great Britain [1937]). In Switzer- 
land, after provisions included in a federal statute had been re- 
jected by the referendum of 1935, some of the cantons, e.g., Zürich, 
Fribourg, St. Gall, and-Basle City, stepped into the gap. The 
ultimate efficacy of such measures, however, continues rather 
dubious, even if police and army remain loyal to the state, because 
during these turbulent years of political strife in Europe large 
quantities of arms have changed hands in countries through smug- 
gling, hiding, and secret storage. Complete internal and private 
disarmament is at best difficult when a general and official arma- 
ment race is on; but a vigilant police force should be in a position 
to prevent at least any large-scale accumulation of arms in private ` 
hands. 

(6) A series of new statutes deal with the abuse of parliamentary 
institutions by political extremism. Taken together, these measures 
constitute the first and, as yet, rather timid effort for safeguarding 
the parliamentary technique from being utilized for purposes of 
subversive propaganda and extremist action. When the Rexist 
“leader,” Léon Degrelle, in March, 1937, forced the resignation 
not only of the acting member of the Rexist party for the arrondis- 
sement of Brussels, but also of the substitute nominees-on the 
Rexist party ticket, solely for the purpose of causing a by-eleczion 
in which he could advertise as a legitimate party candidate the 
aims of the fascist party, the Belgian Parliament passed a law by 
which such frivolous by-elections are prohibited in the future. 
A constitutional amendment in the Netherlands, adopted in April, 
1937, by overwhelming majorities in both chambers, permits the 
exclusion from representation in political bodies (national, pro- 
vincial, and communal) of adherents of subversive parties who ad- 
vocate alteration of the existing form of government by unlawful 
means. Extremist groups may thus be deprived of their official 
spokesmen, the edge thereby being taken off subversive propa- 
ganda, particularly since another constitutional amendment, en- 
acted simultaneously, restricts also the parliamentary immunity, 
which no longer can be used for treasonable activities. Although 
these amendments are still subject to acceptance by two-thirds of ` 
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the new chamber, there is no doubt that this sound reform will 
reach the statute-book in due course. Similarly, the new French 
press law, at present under consideration in the Senate, makes it 
impossible for legally responsible editors to escape prosecution for 
seditious propaganda or other unlawful activities under cover of 
parliamentary immunity. As in the Netherlands, the Czecho- 
_ Slovakian statute of 1933 declares the mandates of representatives 
of subversive parties forfeited, and in both countries such vacancies 
are not filled until-the next election, in which, in Czechoslovakia, 
parties dissolved because of their subversive aims cannot par- 
ticipate. 

(7) Other recently passed measures of democratic states aim at 
curbing excesses of political strife. The ordinary criminal codes 
or the common law of most countries (Sweden, Norway, Finland, 
the Netherlands, Great Britain, also Germany before 1933) contain 
provisions dealing with incitement to violence or hatred against 
other sections of the population. In addition, it became necessary 
to alleviate political acrimony when it was directed against per- 
sons or classes of persons or institutions usually singled out for 
_ attack by fascism. Many states have provided remedies by for- 
bidding incitement and agitation against and baiting of particular 
sections of the people because of their race, political attitude, or 
religious creed—in particular, because of their allegiance to the 
existing republican and democratic form of government (Czecho- 
slovakia [1933], the Netherlands [1934], also the Canadian province 
of Manitoba [1934]). While statutory protection was thus given, 
in the main, to religions exposed to the anti-religious propaganda 
of communists, such measures are intended also to prevent or 
mitigate the violent campaigning against Jews and Marxists. In 
this connection, it should be remembered that under the Weimar 
Republic, owing to the ill-advised yet inveterate attitude of the 
courts in interpreting the criminal code, Jews and Marxists as 
members of a group were left entirely without protection if they 
could not prove that the attack was directed personally against 
the complainant. l 

(8) Political strife carried by the fascists to the extreme of or- 
ganized hooliganism made the fundamental right of assembly more 
or less a sham. Creating disturbances in or wrecking meetings of 
opposing or constitutional parties not only proved a favorite test 
of the fighting spirit of militarized parties (“meeting-hall-battles” 
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—“Saalschlacht”’), but also deterred peaceable citizens from at- 
tending meetings of their own selection. The task of the police to 
keep peace and order at meetings and public processions became 
increasingly difficult. The ordinary criminal codes being wholly 
insufficient to curb the deliberate tactics of extremist parties, more 
stringent legislation was introduced in Czechoslovakia (1923), 
Great Britain (1936), and proposed in Switzerland (1936). Many 
democratic countries, however, are still lagging behind. _ 

A different problem arose when it became obvious that fascist 
demonstrations, processions, and meetings were held in districts 
where they could be considered only as a deliberate provocation 
because of the hostility of the bulk of the people living in these 
quarters. If, in such cases, disturbances occurred, they were ac- 
tually created by the opponents. Exploiting this situation was one 
of the favorite methods of rising fascist movements whereby they 
could stand on the constitutional right of free processions and as- 
sembly. It was only reasonable that new legislation should, in 
various states, as in Great Britain (1936), and as proposed in Swit- 
` gerland (1936), subject freedom of assembly to severe restrictions 
by the police or, as the case might be, by the political authority, | 
in order to avoid provocation and subsequent clash between politi- 
cal opponents. 

(9) Perhaps the thorniest problem of democratic states still up- 
holding fundamental rights is that of curbing the freedom of public 
opinion, speech, and press in order to check the unlawful use 
thereof by revolutionary and subversive propaganda, when attack 
presents itself in the guise of lawful political criticism of existing 
institutions. Overt acts of incitement to armed sedition can easily 
be squashed, but the vast armory of fascist technique includes the 
more subtle weapons of vilifying, defaming, slandering, and last 
but not least, ridiculing, the democratic state itself, its political 
institutions and leading personalities. For a long time, in the Action 
Francaise, the finesse of noted authors like Daudet and Maurras 
developed political invective into both an art and a science. Demo- 
cratic fundamentalism acquiesced, because freedom of public 
opinion evidently included also freedom of political abuse, and 
even malignant criticism was sheltered. Redress had to be sought 
by the person affected through the ordinary procedure of libel, 
thereby affording a welcome opportunity for advertising the politi- 
cal intentions of the offender. Democracies which have gone fascist 
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have gravely sinned by their leniency, or by too legalistic concepts 
of the freedom of public opinion. Slowly, the remaining democracies 
are remedying the defect. In some instances, the criminal codes are 
reformed in order to cope with the misuse of the press and of free 
speech to foster subversive propaganda or recriminations which 
affect the dignity of the republican and democratic institutions. 
New statutes were enacted in Finland (1931) and in the Nether- 
lands (1934). Some countries went so far as to enact laws forbidding 
the circulation of false rumors; illustrations are Czechoslovakia 
(1923), Finland (1934), Switzerland (1936), and the new French 
press law which at the time of writing is under consideration in 
the Senate. It was made an offense to disparage the existing politi- 
cal institutions, and to offend the dignity of the acting authorities 
and public organs, in Czechoslovakia (1923), Finland (1930 and 
1984), Spain (1932), the Netherlands (1934); also proposed in 
Switzerland (1936). Especially the republican-democratic insti- 
tuticns and symbols were shielded against defamatory denuncia- 
tion. All such restrictions on the use of free speech and free press 
were greeted by fascists with the outcry that the democratic state 
was violating the very essence of its principles of freedom. But the 
measures proved effective in curbing the public propaganda of 
subversive movements and in maintaining the prestige of demo- 
cratie institutions. 

Furthermore, vilifying campaigns against leading personalities 
of the existing régime had to be checked. In several states, it was 
made unlawful to indulge in defamatory utterances concerning the 
president of the republic (Czechoslovakia, 1923) or to detract 
from the dignity of the republican-democratic symbols (Czecho- 
slovakia [1923 and 1936], Lithuania [1936]). In France, after the 
shameless campaign against M. Salengro had resulted in the sui- 
cide cf the victim, the new press law, under parliamentary con- 
sideration in 1937, protects leading figures in public life—not only 
of the existing régime—against slander and libel. Evidence of truth 
is admitted, but even if a statement is proved, its malignant char- 
acter makes the author liable to damages. If Belgium had a more 
stringent political libel law, M. Degrelle could scarcely have 
boasted that at one time more than two hundred libel suits were 
pending against him. As happens frequently in anti-fascist legis- 
lation, the border-line between unlawful slander and justified 
criticism as lawful exercise of political rights is exceedingly dim, 


654 THE AMERICAN POLITICAL SCIENCA REVIEW 


and the courts of democratic states are called upon to decide on 
legal grounds what in fact is a political problem for which a new 
ratio decidendi is yet to be discovered. 

(10) More patently subversive is fascism’s habit of publicly 
exalting political criminals and offenders against the existing laws 
—a practice which serves the twofold purpose of building up the 
revolutionary symbolism of martyrs and heroes and of defying, 
with impunity, the existing order. It is still remembered that Herr 
Hitler, in August, 1933, when the rowdies of his party murdered, 
under particularly revolting circumstances, a political adversary 
in Potempa and were sentenced to death by the court, proclaimed 
his “spiritual unity” with them. Only Czechoslovakia (1923) and 
Finland (1934) have provided against this practice of morally | 
aiding and abetting the political criminal. 

(11) Experience offers ample proof that even a well prepared 
armed rebellion of extremists from right or left is hopeless if the 
regular forces of the police and the army remain loyal to the legally 
constituted government. Therefore, one of the most important 
tasks of any self-respecting state is that of protecting its armed 
forces against infiltration by subversive propaganda. In many 
countries, political activity is altogether prohibited to members of 
the armed forces. The officers are usually less accessible to com- 
munist influence than the rank and file, while they are more in- 
clined to sympathize with fascism because of its attendant nation- 
alism. Thus, fascism is, on the whole, not unfavorably received by 
the officers of the armed forces. Although most countries possess 
criminal and military codes designed to curb incitement to dis- 
affection among the armed forces, or have introduced new legis- 
lation of this kind (e.g., Czechoslovakia [1923], Belgium [1934], 
Great Britain [1934], Holland after the revolt on the De Zeven Pro- 
vincien [1933-34]), such enactments aim manifestly at communism 
alone, and very little has been done to restrain penetration of the 
military system by fascist indoctrination. 

(12) The best preventive statutes are ineffective if the public 
officials in general, who, by controlling the key-positions in the 
administration and by guiding the execution of the laws, are re- 
sponsible for law enforcement, are not thoroughly loyal to the 
state from which they draw their livelihood. Whether public offi- 
cials should be allowed the same freedom of political association 
and activity as other citizens (as provided for in Article 130 of 
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the constitution of the deceased Weimar Republic), is a debatable 
problem. To permit public officials, however, to endorse anti- 
democratic parties, or actively to support them, would be an un- 
due demand on the generosity of democratic fundamentalism. In 
a number of states, precautions have been taken against the par- 
ticipation of public officials and employees in any political party, 
as in Denmark (1932) and Finland (1926 and 1934), or in par- 
ticular parties considered inconsistent with the democratic and 
constitutional structure of the state (Switzerland, federal statute 
[1932] and proposal of 1936, canton of Basle [1936], Lithuania 
[1934], Holland [1934]). The most drastic provisions designed to 
curb anti-constitutional activities of public officials of all kinds— 
including university and school teachers and persons drawing 
pensions from the state—are again found in Czechoslovakia (1933), 
whers even the compulsory transfer of a judge to another service- 
position, if not dismissal, is permissible if he is convicted of par- 
ticipating in anti-democratic activities. From this viewpoint, the 
much debated American statutes prescribing the teacher’s oath 
may win some favor among those who are duly alarmed by their 
possible anti-democratic implications. 

(13) Finally, a specially selected and trained political police for 
the discovery, repression, supervision, and control of anti-demo- 
cratic and anti-constitutional activities and movements should be 
established in any democratic state at war against fascism. By 
setting up special departments of the police, the Scandinavian 
countries and Switzerland, possibly also other states, herein fol- 
lowed the example of the dictatorial and authoritarian states. 
Moreover, in several states, collaboration of all citizens with the 
authorities in maintaining public order and safety is enjoined by 
making it an offense not to report to the competent authorities 
information concerning unlawful or subversive activities, 

(14° In recent years of tension between the different doctrines, 
wide experience has been accumulated to the effect that fascist 
propaganda is pouring into democratic states from foreign coun- 
tries with the deliberate purpose of undermining existing consti- 
tutional systems. International comity never was more flagrantly 
violated than by the missionary efforts of the fascist International 
in carrying political propaganda into other nations. Parrying of 
subversive activities directed against the state from outside is one 
of the fundamental, and at the same time most subtle, functions 
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of the democratic states. It demands both delicacy and determina- 
tion in order to avoid political and economic retaliation. Appar- 
ently, nothing can be done against radio propaganda from foreign 
transmitters which, in dictatorial countries, are of course agencies 
of the government. More available to the jurisdiction of the state 
under fire are police and administrative regulations prohibiting 
the political activities of foreigners or alien emissaries on the 
national territory (e.g., a8 speakers at meetings), the importation 
or circulation of foreign newspapers of anti-democratic character, 
the wearing of fascist symbols by foreign visitors or residents, and 
the prohibition of foreign party organizations within the borders. 
Neglect of such precautions led to the assassination of the National 
Socialist Swiss Landesfihrer in Davos in 1936. Appropriate pro- 
visions have been enacted in Switzerland, Czechoslovakia, Lithu- 
ania, in South West Africa (against Nazi propaganda), and in 
Cyprus and Malta (against Italian fascism). Switzerland, in 1935, 
after the kidnapping of the journalist Jacob by agents of the 
German Gestapo, passed a federal statute by which foreign officials 
are forbidden to arrogate to themselves, on Swiss territory, activi- 
ties which are reserved to the national or cantonal authorities. In 
some instances, anti-espionage laws were passed (Czechoslovakia, 
1923 and 1986, and Switzerland, 1935). In this connection, men- 
tion should be made of the financial support which, to all appear- 
ances, flows freely from the headquarters of the fascist Inter- 
national to fascist movements in democratic countries. Even if 
an effective control of anti-constitutional movements should be 
found possible, it seems beyond the power of the state to cut off 
the secret sources of financial contributions through the mediation 
of private individuals. In continental Europe, public accounting of 
political parties is completely unknown. 


Iv 


Conclusion. As shown by this survey, democracy in self-defense 
against extremism has by no means remained inactive. At last, the 
terrifying spell of fascism’s basilisk glance has been broken; Euro- 
pean democracy has overstepped democratic fundamentalism, and 
risen to militancy. The fascist technique has been discerned and 
is being met by effective counteraction. Fire is fought with fire. 
Much has been done; still more remains to be done. Not even the 
maximum of defense measures in democracies is equal to the mini- 
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mum of self-protection which the most lenient authoritarian state 
deems indispensable. Furthermore, democracy should be on its 
guard against too much optimism. To over-estimate the ultimate 
efficiency of legislative provisions against fascist emotional tech- 
nique would be a dangerous self-deception. The statute-book is 
only a subsidiary expedient of the militant will for self-preserva- 
tion. The most perfectly drafted and devised statutes are not 
worth the paper on which they are written unless supported by 
indomitable will to survive. Whether successful defense is ulti- 
mately possible depends on too many factors to be discussed here. 
National traditions, economic considerations, the social stratifica- 
tion, the sociological pattern, and the specific juridical technique 
of each individual country, as well as the trend of world politics, 
come into play. In order definitely to overcome the danger of 
Eurove’s going wholly fascist, it would be necessary to remove 
the causes, that is, to change the mental structure of this age of 
the masses and of rationalized emotion. No human effort can force 
such a course upon history. Emotional government in one form or 
another must have its way until mastered by new psycho-technical 
methods which regularize the fluctuations between rationalism 
and mysticism. 

Perhaps the time has come when it is no longer wise to close 
one’s eyes to the fact that liberal democracy, suitable, in the last 
analysis, only for the political aristocrats among the nations, is 
beginning to lose the day to the awakened masses. Salvation of 
the aksolute values of democracy is not to be expected from ab- 
dication in favor of emotionalism, utilized for wanton or selfish 
purposes by self-appointed leaders, but by deliberate transforma- 
tion o: obsolete forms and rigid concepts into the new instru- 
mentalities of “disciplined,” or even—let us not shy from the 
word—‘‘authoritarian,’’ democracy. Whether this goal is reached 
by transubstantiation of the traditional parliamentary techniques, 
as in Belgium, Czechoslovakia, and, last but not least, Great 
Britain, or by the straightforward devices of constitutional reform, 
as in the Irish Free State or in Estonia, is perhaps of secondary 
importance when compared with the immediate end, namely, that 
those who control the emotionalism of the masses should be made, 
by constitutional processes, ultimately and irrevocably responsible- 
to the people. i 

In this sense, democracy has to be redefined. It should be—at 
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least for the transitional stage until a better social adjustment to 
the conditions of the technological age has been accomplished— 
the application of disciplined authority, by liberal-minded men, 
for the ultimate ends of liberal government: human dignity and 
freedom. 

In the meantime, since a majority of the people in all democ- 
racies under observation is still averse to the fascist mentality, the 
least that ought to be expected is that the governments in charge 
of the constitutional processes should be willing to meet and de- 
feat the fascist technique on its own battle-ground. The first step 
toward the much-needed democratic International is awareness 
of the common danger, coupled with recognition of what has been 
done in the way of defense by other nations in similar predica- ` 
ments. To neglect the experience of democracies deceased would 
be tantamount to surrender for democracies living. 

Obviously, no country whatever is immunized from fascism as 
a world movement. Once this incontrovertible fact is recognized, 
the question suggests itself as to whether legislative measures 
against incipient fascism are perhaps required in the United States. . 
To investigate possibilities in this direction would be beyond tke 
limits of the present study. If, however, the question be answered 
in the affirmative, a second problem becomes that of devising 
federal or state anti-extremist legislation in conformity with the 
elaborate fundamentalism of constitutional rights enshrined in the 
American constitution. 
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The invalidation and “consequent abandonment of the N.I.R.A. did not 
bring to an end the trends of which it was, in fact, merely a manifestation 
rather than a cause. Section 7a had its precursors in the Railway Labor 
Act of 1926,! the Norris Anti-Injunction Act of 1932,? and similar state 
laws,’ and has been carried over in the National Labor Relations Act.‘ 
The price maintenance provisions of the codes were the result of years of 
effort on the part of the American Fair Trade League to legalize resale 
price maintenance contracts. Today, various state Fair Trade Acts® go 
much farther than the codes dared to go in establishing resale price ` 
maintenance even apart from privity of contract. Trade associations have 
continued their efforts to “rationalize” industry through the collection of 
statistics on capacity, production, sales, and prices, trusting that the 
courts will permit this to be done through a more liberal interpretation of 
the anti-trust laws. Pending further national legislation to be built upon 
the broader interpretation of the commerce power enunciated in the 
Labor Relations Act decisions,’ business efforts to set minimum prices 
have been carried on under a mantle of state and local legislation. Vari- 
ous trades and professions, desiring to carry forward their efforts to stand- 
ardize minimum working conditions and professional practices in their 
fields, have also sought the aid of the states and of their local govern- 
ments. Consequently, much of the work of the state courts during the 
year 1936-37 concerned the validity of these undertakings. There was 
also the normal run of cases in the various fields of state constitutional 
law. As last year (see this Ruevimw, Aug., 1936, pp. 692-712), the deci- 
sions will be discussed under the following headings: (1) separation and 
delegation of powers; (2) inter-governmental relations; (3) individual 
rights: procedural; (4) individual rights: substantive; and (5) fiscal 
powers.’ However, the nature of the material has necessitated a com- 
plete rearrangement of the subject-matter within each heading. 


1 U. S. Code, title 45, ss. 151 ff. 1 Ibid., title 29, ss. 101 f. 

? Brissenden, “Genesis and Import of the Collective Bargaining Provisions of 
the Recovery Act,” in Economic Essays in Honor of W, C. Mitchell (1935), p. 29. 

* U. S. Code, title 29, ss. 151 ff. 

£ “The Fair Trade Laws” (1936), 36 Columbia Law Rev. 293. 

* National Labor Relations Board v. Jones and Laughlin Steal Corp., 57 8. Ct. 
615 (April, 1937), and accompanying cases, 

7 I am indebted to Mrs. G. C. Bell, research assistant in political science, for a 
preliminary selection of cases for this article. They were chosen from those reported 
in the advance sheets from May, 1936, to May, 1937. Unless otherwise indicated, 
the decision was rendered by the court of last resort of the state concerned. In Okla- 
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I, SEPARATION AND DELEGATION OF POWERS 


Delegation of Legislative Power to Private Groups. Few individualists 
are so rugged as to refrain from utilizing government to their own 
advantage. Yet there is danger lest the forces thus set in motion get out 
of control. Hence the desire to make governmental activity directly de- 
pendent upon the wishes of those who supposedly constitute the governed 
class. The California Agricultural Prorate Act of 19338 is a typical ex- 
ample of the result. Before any action can be taken under it, a petition 
signed by not less than 50 producers of the commodity concerned, or by 
not less than two-thirds of the total number of producers, whichever 
figure is the smaller, must be filed with the Prorate Commission. Follow- 
ing a hearing and certain findings of fact, the commission is then author- 
ized to issue one primary and several secondary certificates to each 
producer, the former indicating the amount of the commodity which he 
is entitled to harvest or otherwise prepare for market, the latter being 
used to control the time and volume of such harvesting or preparation. 
The program must be terminated at the close of the marketing season if 
there is ‘‘filed with the commission an application for the termination 
signed by not less than 40 per cent of the producers or of the production 
(sic) of the prorated commodity.” 

The act was passed at the request of the citrus industry, and its appli- 
cation to the marketing of lemons is typical of the réle it was intended to 
play. Practically all of the lemons sold in the United States are grown 
‘in California. Whereas the market normally absorbs about 16,500 car- 
loads, the total production may run to nearly double that figure. Starting 
in 1925, the members of the California Fruit Growers Association, con- 
trolling approximately 90 per cent of the total acreage, voluntarily 
entered into a prorate agreement whereby the surplus was diverted to 
by-products at less than the cost of production, the processing and sale 
of the balance being so timed as to guard against periodic gluts and 
famines in the market. This private plan resulted in the producers of the 
remaining 10 per cent of the crop gaining nearly 20 per cent of the total 
sales. Under the Prorate Act, members of the Fruit Growers Association 
can secure their 90 per cent of the market while retaining power to cancel 
the entire program at any time they see fit to do so. 

Similar provisions are contained in some of the milk control acts. Thus 
the Virginia statute? provides: “The commission shall withdraw the 


homa and Texas, decisions of the court of criminal appeals, although a specialized 
court of last resort, algo are indicated. 

8 Laws of California, 1933, p. 1969, sustained in Agricultural Prorate Commis- - 
sion v. Superior Court, 55 P. (2d) 495 (Feb., 1936). 

? Laws of Virginia, 1934, c. 357, sustained in Reynolds v. Milk Commission, 
179 8. E. 507 (1935), discussed in this Rnvirmw, Vol. 30, p. 707. 
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exercise of its powers from any market upon written application of a 
majority of the producers (measured by volume) of milk produced and 
a majority of the distributors (measured by volume of milk distributed) 
in said market acting jointly.” When Alabama” authorized its larger 
cities to regulate the minimum prices to be charged by those engaged 
in certain “service trades,” including barbers and cleaners, it made the 
exercis2 of this power hinge upon the filing of a petition signed by “the 
owners, operators, or managers of not less than 60 per cent of the busi- 
ness establishments in any such service trade in any such city” request- 
ing such legislation. California required the signatures of not less than 
80 per cent. In none of the cases arising under these statutes have the 
courts paid the least attention to the issue of delegation raised by these 
provisions. Only a lower California court! so: much as mentioned this 
provision, and then only to remark: “It seems obvious that the mere 
request, even the unanimous request, of those persons engaged in a cer- 
tain calling for special legislation applicable to that calling cannot in 
itself change the constitutional character of that legislation.” On the 
other hand, the Maryland court# seized upon a much milder requirement 
in the milk control act of that state, forbidding the commission to act 
until requested to do so “by a substantial proportion of the producers 
and/or consumers and/or distributors in any marketing area,” as an ex- 
cuse for invalidating the entire statute. This would seem to leave the 
future of such provisions decidedly unsettled. 

Delegation of Legislative Power to the Electorate. The Alabama legislature 
sought to pass two statutes, the first repealing the prohibitory liquor law 
and the aecond levying a general sales tax, neither of which was to be- 
come effective until approved by the voters in the forthcoming election. 
Dividing four to three, the majority of the court advised the legislature 
that the proposed referendum on the liquor act was constitutional.“ They 
frankly conceded that “if the decision of the question is to depend upon 
the weight of judicial authority, it would be against the power to submit 
the question to the vote of the whole state;” but they preferred “the 
opinion of some of the most eminent jurists of this country,” including 


10 General Acts of Alabama, 1935, p. 746. In Mobile v. Rouse, 173 So. 266 (March, 
1937), discussed infra, this act was held to violate the state due process clause. 

11 Laws of California, 1935, p. 2212. 

8 Peopla v. Osborne, 59 P. (2d) 1083, 1085 (App. Dept., Superior Ct. of Los 
Angeles, July, 1936), holding that the act violates the state due process clause. Bee 
infra, p. 676. 

1 Maryland Codperative Milk Produeers, Inc. v. Miller, 182 A. 432, 434 (Jan., 
1938). 

u“ Opinions of the Justices, 166 So. 710 (March, 1986). Nevertheless the bill 
was dropped, as the judges also pointed out that the governor’s call of the special 
session was not broad enough to inolude liquor legislation. 
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Holmes, who have held otherwise. Adopting the reasoning of Cooley, 
they argued: “If it is not unconstitutional to delegate to a single locality 
the power to decide whether it will be governed by a particular charter, 
must it not quite as clearly be within the power of the legislature to refer 
to the people at large, from whom all power is derived, the decision upon 
any proposed statute affecting the whole state? And can that be called 
a delegation of power which consists only in the agent or trustee.referring 
back to the principal the final decision... ?” The dissenting judges 
stated: “It is our opinion, in accord with the weight of authority ... and 
... Bound reasoning ..., that the referendum embraced in this bill is a 
delegation by the legislature of the lawmaking power conferred upon 
that body by the people... , and that such delegation is . . . subversive 
of our representative form of government.” 

The minority elaborated this view at greater length in an opinion,” 
rendered the same day, advising that the second act likewise was uncon- 
stitutional. Pointing out that the constitution decrees that “the legisla- 
tive power of this state shall be vested in a legislature,” they concluded: 
“Here is the express constitutional provision for representative govern- . 
ment, as distinguished from one of direct legislation by the people.” 
Although conceding that “the power to delegate to counties and cities 
certain legislative powers relating to local governments is a part of the 
full legislative powers conferred on the legislature,” they felt that state- 
wide referenda would allow legislators “to evade the responsibility which 
belongs to their office,” and would “soon bring to a close the whole system 
of representative government which has been so justly our pride.” Te 
four majority justices concurred in the conclusion that the proposed 
referendum was unconstitutional, but solely upon the ground that it was 
“nothing short of a delegation to individuals, that is, the voters of the 
state, of the right and duty of levying the tax in question,” in violation 
of the express constitutional mandate that “the power to levy taxes shall 
not be delegated to individuals or private corporations or associations.” 
In view of the fact that the act repealing the prohibitory liquor law levied 
heavy taxes upon the liquor traffic and hence, equally with this aot, 
‘delegated the power to tax to the electorate, this attempted reconciliation 
is not convincing. Further litigation will be necessary to settle the Ala- 
bama rule. : 

Delegation of Legislative Power to the Administration. Although a lower 
Pennsylvania court had held" that the state milk control act unconstitu- 
tionally delegated legislative power to the administrative board, the 
supreme court, dividing three to two, reversed this ruling with the curt 


15 Opinions of the Justices, 166 So. 706 (March, 1936). 
18 Rohrer v. Milk Control Board, 184 A. 133 (March, 1936). 
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statement?!” “Courts which have accepted as constitutional the Public 
Service Company Law and the Anthracite and Bituminous Mine Codes, 
and the acts giving authority to the Department of Health to adopt rules 
and regulations, ete., . . . should not strain at the powers given the legis- 
lature’s agent, the milk control board, under this act. A moment’s con- 
sideration must convince an open mind of the imprecticability of the 
General Assembly itself conducting the hearings and arriving at the con- 
clustons necessary for fixing fair rates.” The New Hampshire court#® 
unanimously held certain portions of the state’s milk control act uncon- 
situtional as “an unrestricted delegation of legislative power,” but left 
enough standing to constitute an effective price control device. 

In passing a new plumbers’ licensing act, New York provided that the 
local health commissioners ‘‘may require as a condition of renewal of any 
plurcber’s license issued after January 1, 1920, that the holder... 
qualify for such renewal by successfully passing an examination.” When 
the New York City commissioner issued an order requiring all who had 
received their certificates of competency after January 1, 1930, to take 
an examination, this section of the statute was held unconstitutional 
because it failed to set any standard to guide the commissioner in exer- 
cising his discretion.!* It should be an easy task to repair the act to meet 
this cbjection. , 

Judicial Power. The relative success of administrative adjudication of 
workmen’s compensation litigation, coupled with the increased pressure 
of jucicial business, has reduced judicial opposition to what might well 
be termed the delegation of judicial power to the administration. Never- 
theless, an intermediate. California appellate court held?° that disputes 
arising under the Private Employment Agency Act of 1923 cannot be 
required to be submitted in the first instance to the commissioner of labor, 
even though this might be followed by a trial de novo in a regular court. 
The Idaho court held* that the tax commissioner cannot be authorized 
to determine the amount due under the sales tax from a defaulting tax- 
payer, this award, plus a penalty, becoming a lien on the property of the 
allegec. defaulter. For reasons not clearly stated, this conclusion was 
reached in the name of due process rather than under the doctrine of the 
separazion. of powers. 

At least 13 states have passed statutes essentially similar to, if not 
identical with, the Norris Anti-Injunction Act.?? Although the Massa- 

17 Rehrer v. Milk Control Board, 186 A. 336, 345 (June, 1936}. 

18 Opinions of the Justices, 190 A. 713 (March, 1937). 

29 Segnious v. Rice, 6 N. E. (2d) 91 (Dec., 1936). 

20 Collier v. Astor, 56 P. (2d) 602 (April, 1936). 

21 Johnson v. Diefendorf, 57 P. (2d) 1068 (May, 1936). 


2 See supra, note 2. The state statutes are collected in 63 P. (2d) 1104, 1106-7 
(19386). ; 


664 THE AMERICAN POLITICAL SCIENCE REVIEW 


chusetts*® and New Hampshire’ courts had rendered advisory opinions 
to the effect that such an act would be unconstitutional, the Indiana,” 
Louisiana,” and Wisconsin?’ acts were soon sustained. The Oregon court, 
in a pair of decisions,** has since sustained that state’s act. The leading 
opinion, after pointing out that the question “whether such legislation 
is in the best interests of the commonwealth is a legislative and not a 
judicial” one, ventured the assertion that “whatever may be the best 
solution of the problem, we are convinced it is not through government 
by injunction,” and that these statutes mark “the dawn of a new era in 
the domain of labor injunctions.” The Washington court, on the other 
hand, dividing six to three, chose to protect the right of the courts to 
issue injunctions in labor disputes without satisfying the requirements of 
this statute. 

This decision®® is one of the most significant of the year. Reasoning from 
the premise that “what the legislature has not given, it cannot take 
away,” the majority proceeded to prove that the right to issue injunctions 
is an inherent power of courts of equity. The requirements of a finding, 
prior to the issuance of an injunction, that the public officers charged 
with the duty of protecting the complainant’s property are unable or 
unwilling to furnish adequate protection was considered especially ar- 
bitrary in that “it makes the power of the court dependent upon the in- 
ability or unwillingness of public officials to function.” The dissenting 
judges’ view that it merely required a finding, in keeping with the normal 
rules, that there is no adequate remedy apart from equity, was ignored. 
The majority also held that, when injunctions have been issued, the legis- 
lature cannot grant those accused of violating them a trial by jury, since 
this constitutes “a substantial abridgment of the inherent powers of the 
court” to punish for contempt in a summary proceeding. The apparently 
contrary ruling in Michaelson v. United States, 266 U. 8. 42 (1924), was 
distinguished on the ground that Washington trial courts, unlike those 


% Opinions of the Justices, 375 Mass. 580, 176 N. E. 649 (1931). The legislature, 
however, passed the statute. 

3 Opinions of the Justices, 86 N. H. 597, 166 A. 640 (1933). 

% Scopes v. Helmor, 205 Ind. 596, 187 N. E. 662 (1933). ; 

2 Dehan v. Hotel and Restaurant Employees Local, 159 So. 637 (La. App., 
1935). ; 

27 State Federation of Labor v. Simplex Shoe Mfg. Co., 215 Wis. 623, 256 N. W. 
56 (1934), followed in American Furniture Co. v. Int’l Brotherhood ete., 268 N. W. 
250 (June, 1936). And see Fenske Bros. v. Upholsterers’ Int’l Union, 358 NI. 239, 
193 N. E. 112 (1934), certiorari denied, 295 U. S. 734 (1935), and Levering and 
Garrignes Co. v. Morrin, 71 F (2d) 284 (C.C.A. 2, 1934), certiorari denied, 293 
U.S. 595 (19384). 

%8 Wallace Co. v. Int’! Assoc. of Mechanics, 63 P. (2d) 1090, and Starr v. Laun- 
dry and Cleaners Local, 63 P. (2d) 1104, both decided December 29, 1936. 

2 Blanchard v. Golden Age Brewing Co., 63 P. (2d) 897 (Dec., 1936). 


STATE CONSTITUTIONAL LAW IN 1936-37 665 


in the federal system, are created by the constitution rather than by 
statute. 

In Commonwealth v. Harrington,®?° the Kentucky court held that the 
legislature may authorize the judges of the court of last resort to regu- 
late, by court order, the practice of law and the grounds and procedure 
for disbarment. The opinion intimated that the court would have this 
power even in the absence of statute. The Minnesota court*! went a step 
further, ruling that “a court which is authorized to admit attorneys has 
inherent jurisdiction to suspend or disbar them. This inherent power... 
cannot be defeated by the legislative or executive department. The re- 
moval or disbarment of an attorney is a judicial act.” It held that a 
statute prohibiting disbarment proceedings “unless commenced within 
the period of two years from the date of the commission of the offense 
or misconduct complained of” was “an attempted projection of legisla- 
tive power into the judicial department.” Earlier decisions following the 
proc2dure established by statute were explained on the basis of comity. 
In an opinion® written on behalf of the Missouri court, Judge Frank took 
the final step, insisting that ‘comity between the separate departments 
would be best promoted by strict adherence to the constitution.” He 
concluded that “the power to define and regulate the practice of law is 
. . . Judizial and not legislative,” even though it relates to practice before 
the Public Service Commission rather than the courts; and held that a 
corporation, since it cannot appear in person, must act in legal matters 
through licensed attorneys. Hence, various officers of the Missouri Pacific 
Railroad who had appeared before the Public Service Commission on 
behalf of the corporation, not being attorneys, were found guilty of con- 
tempt. The other judges concurred in the result, but solely on the ground 
that under existing statutes the defendants were not qualified to appear 
before the commission. However, the opinions were written and published 
in such a way as to give the impression that Judge Frank’s opinion is the 
opinion of the court. 


II. INTERGOVERNMENTAL RELATIONS 


The Nction and the States. When the Nebraska legislature levied a tax, 
the ccllection and disposition of which were to hinge upon the ultimate 
passage of the national Social Security Act, the state court held® the 
statute unconstitutional as “a delegation of legislative power to the 
Congress of the United States.” Stating that “the legislature cannot 


3098 S.W. (2d) 53 (Nov., 1938). 

1 In re Tracy, 266 N.W. 88 (March, 1936). 

xz Clark v. Austin, 101 8.W. (2d) 977 (Feb., 1937). 

3 Smithberger v. Banning, 262 N.W. 492 (1935), discussed in this Rrvimw, 
Vol. 80, p. 695. i i 
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delegate the sovereign powers of the state to . . . a foreign jurisdiction,” 
it intimated that neither the going into force nor the termination of a 
state law can be made dependent upon future national action. Dividing 
five to four, the Washington court* reached a similar conclusion, but on 
different grounds. The state unemployment insurance act, passed in 
March, 1935, contained the provision: “This act is to become operative 
...from and after the enactment date of the Wagner-Doughton bill 
which is now before the Congress of the United States.” This bill never 
passed, its place being taken by the Social Security Act. Consequently, 
the court ruled that, judged by its own terms, the state law never be- 
came effective. Although the opinion conceded that “for the purposes of 
this case, we assume without deciding that a state legislature may pro- 
vide that a statutory enactment shall become operative upon the enact- 
ment date of a federal statute not yet passed by the Congress,” it added: 
“A state legislature in particular must be held to the exercise of ita im- 
portant functions upon knowledge of existing facts and not upon expecta- 
tions.” The dissenting judges, pointing out that “every essential feature 
of the Wagner-Doughton bill is carried into the Social Security Act,” 
accused the majority of having “charged the legislature with making a 
fetish of a name” in order “to thwart the most important piece of social 
legislation that has ever been enacted by the Congress... and the state 
legislatures.” 

The California Unemployment Reserves Act provides that it “shall 
take effect only if and when there is enacted legislation by the United 
States government providing for a tax upon the payment of wages by 
employers in this state, against which all or any part of the contributions - 
required by this act may be credited,” and that it shall cease to be opera- 
tive whenever the national law is repealed or amended in such manner 
that the contributions required by the state act or some portion thereof 
cannot be thus credited. The California court unanimously sustained 
the act. Instead of using these qualifying provisions as the basis of argu- 
ments against its validity, the court referred to them in countering the 
argument of counsel that the state had been illegally coerced by Congress. 
“It is difficult to perceive,” they wrote, “how the alleged federal coercion 
could apply to a state act passed before the federal law was enacted. 
Rather it would seem that the state legislature... enacted the state 
law with the hope and expectation of the enactment of a federal law as 
outlined in the bill then pending in Congress.” Í 

Statutes passed after the enactment of the federal law upon which 
they are made to hinge uniformly have had better success. In sustaining 
an act providing that- it “shall become ineffective with the expiration of 


” Johnson v. State, 60 P (2d) 681 (Sept., 1936). 
æ Gillum v. Johnson, 62 P. (2d) 1037 (Nov., 1936). 
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the National Industrial Recovery Act and amendments thereto,” the 
Kansas court ruled™ that the “effect of a statute may be quite con- 
tingent, according to existing law of another state, according to future 
law of another state, and according to change in the law of another state,” 
and that the same rules apply where national laws are involved. This 
seems the logical position to take, since the effect of declaring such a 
prov-so unconstitutional normally would be to leave the state law in 
force even after the lapse of the national act. It would be difficult, in 
most cases, to reach the conclusion that the substantive provisions of the 
act and this proviso are so interwoven that both must fall together. Con- 
sequently, those opposed to the current trend of tenislation will do well 
not t> attack such provisos. 

Even where a state act is passed following the enactment of the federal 
law, it may be made contingent upon future federal administrative action. 
Thus Massachusetts, following passage of the Social Security Act, pro- 
vided thet its state unemployment insurance act “‘shall become operative 
upon [its] approval... by the federal Social Security Board.” It also 
provided that if, after such approval, the national act becomes “‘inopera- 
tive because of unconstitutionality or otherwise, the operation of this 
act skall thereupon cease.” The former clause was held’! to be no more 
fatal chan the latter, the court stating unanimously that “the success of 
the plan may depend largely upon cotperation between the several states 
and the federal government. This provision is in harmony with the general 
desig,” and does no more violence to the doctrine that legislative power 
cannot be delegated than do local option acts: —_. 

The bearing of federalism upon the constitutional rights of persons 
accused of crime will be considered in section three. 

The State and Its Local Governments. Few of the decisions in this cate- 
gory merit special notice. A California district court of appeal held* 
that r2gulating the procedure to be followed in passing city ordinances 
is a “municipal affair.” Hence, under the California rule, ordinances 
regulating such procedure prevail over the general laws of the state. New 
Mexico, in keeping with the general trend, held®® that the governor can- 
not pardon one who is convicted of violating a city ordinance, since this 


™ P-ttskurgh v. Robb, 53 P. (2d) 203 (fan., 1936), which concerned a P.W.A. 
grant to the city. The court refused to write “a treatise on the subject,” venturing 
the opinion that “unctuous repetition or sonorous rephrasing of the dogma” that 
the legislature may not delegate its power of lawmaking ‘leads us nowhere.” 

31 Howes Bros. Co. v. Unemployment Compensation Con’n., 5 N.E. (2d) 720 
(Dec., 1936). Although the original state act was approved August 12, 1935, two 
days prior to the passage of the Social Security Act, this 1936 amendment may be 
considered as a qualified redénactment of it. 

38 Potter v. City of Compton, 59 P. (2d) 537 (July, 1936). 

3° City cf Clovis v. Hamilton, 62 P. (2d) 1161 (Nov., 1936). 
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does not constitute “an offense against the state.’’ The opinion failed to 
disclose who, if anyone, can grant such pardons. 


Ill. INDIVIDUAL RIGHTS: PROCEDURAL 


Although civil procedure gives rise to few questions of a constitutional 
nature, the rights of persons accused of crime are a constant source of 
litigation and an ever-flowing spring of new doctrines. These guarantees 
will be considered in the order in which they must be asserted in court. 

Search and Seizure. The earlier South Dakota cases, like those in all 
common. law jurisdictions, uniformly had accepted evidence however 
obtained. But in State v. Gooder,*® decided in 1930, calling attention to 
“the moral obliquity and vicious tendencies inherent in holding evidence 
procured by state officers by means of unlawful searches and seizures ad- 
missible in prosecutions in the state courts,” a closely divided court 
abandoned the common law doctrine for the rule first championed by the 
federal Supreme Court and since adopted by a majority of the state 
courts. Some trial judges, however, continued to follow the earlier prec- 
edents. In State v. McClendon,“ the majority made it clear that it has 
no intention of returning to them, and held that evidence secured through 
a search of a private room in a rooming house without a warrant, and 
not sufficiently contemporaneous to be justified by the arrest, cannot be 
used, 

In an effort to cover the steps by which it reached the present rule, the 
federal Supreme Court developed the salutary qualification that a motion 
to suppress the evidence must be made prior to trial unless the defendant 
is first apprised of the illegal search by facts coming to light in the course 
of the proceedings. Not all courts following the federal rule accept this 
qualification. In Mason v. State,“ the motion to suppress was not made 
until the close of the evidence. The Oklahoma court held that this was 
soon enough. This court frequently sustains motions first made as the 
trial is about to open,“ which would lead one to believe that this proce- 
dure has become a common practice in that state. It has been sustained also 
in Texas.% 

The Washington court has accepted both the federal rule and the federal 
qualification of that rule. However, it has narrowed this qualification by 
the new one“ “Where, by the direct or proper cross-examination of the 
state’s witnesses, it is made to appear, or it is otherwise admitted, that 


40 57 S.D. 619, 234 N.W. 610. ü See this Ruvimw, Vol. 30, p. 702. 

42 266 N.W. 672 (April, 1936). 8 64 P. (2d) 1238 (Okla. Cr., Feb., 1937). 

“ See Borchers v. State, 56 P. (2d) 922 (April, 1936); Bryson v. State, 56 P. (2d) 
1198 (April, 1936); Reininger v. State, 60 P. (2d) 629 (Aug., 1936). 

4 Greenway v. State, 101 5.W. (2d) 569 (Tex. Cr., Feb., 1937). 
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the erticles which are offered in evidence have been unlawfully seized, 
it is the duty of the trial court, upon objection, to refuse to receive them 
in evidence. There being no question of fact under such circumstances, 
and nothing to require the court to stop in the midst cf the trial to try 
a collateral fact, the court has only to rule on the admissibility of evi- 
dence upon admitted or conceded facis.” It held, however, that, measured 
by this standard, the illegality of the search in the case before it was not 
certain. The opinion gives an excellent summary of the Washington law. 
By far the greater portion of all search and seizure cases have involved 
intox.cants. This continues to be true. Texas law enforcement agents 
have been particularly embarrassed by the ruling“ that every search for 
liquor pursuant to the terms of a search warrant is illegal, the legislature 
inadvertently or otherwise having repealed the law authorizing the is- 
suance of such warrants. Even the admission of counsel that facts existed 
justifying the search without a warrant has been held not to validate the 
use of the evidence when the record failed to disclose these facts, 
Search and Seizure: Federalism. McLemore was indicted for the unlaw- 
ful possession of a distillery. The evicence against him was obtained by 
agents of the federal government, who raided his plant without a search 
warrant or other color of right. His motion to suppress was refused‘* 
on the basis of the well known doctrine that the state bill of rights for- 
bids only the use by the state of evidence illegally secured by state officers. 
There is nothing new in this ruling, it being merely one more illustration 
of the fact that many provisions of our bills of rights are easily evaded 
by resorting to the doctrine that the nation and the states are “distinct” 
sovereignties. The appellant also failed to show that his rights had been 
invaded, as he apparently had no right on the property in question. 
Successive Prosecutions. It was once regarded as “an established prin- 
ciple that out of the same state of facts a series of prosecutions against 
a prisoner is not to be allowed.’’® Current acceptance of the rule that an 
act which contravenes the law of different political units is cognizable 
in the courts of each as a distinct offense® has weakened its importance. 
The death blow has been delivered by the practice of finding a number 
of dist:nct crimes against a single government. Thus the Wisconsin 
court unanimously ruled® that “a prosecution for larceny of an automo- 


47 Greenway v. State, 101 8.W. (2d) 569 (Tex. Cr., Feb., 1937). 

48 Rane v. State, 101 S.W. (2d) 1017 (Tex. Cr., Feb., 1937). 

49 McLemore v. State, 172 So. 139 (Miss. Feb., 1937). 
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n See “Multiplo Punishment Under the Double Jeopardy Rule” (1931), 31 
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bile is not a bar to a subsequent prosecution, based on the same act or 
transaction, for taking, using, and operating the same automobile on a 
public highway without the owner’s consent, . . . such offense not being 
a lesser degree of larceny but a distinct statutory offense. ... There are 
distinct elements constituting the crime defined in one, which are not 
included in the definition of the other.” The California court held“ that 
manslaughter and reckless driving are distinct crimes, even when the 
first is proved by establishing the second. Refusing to “enter into an 
extended discussion in an attempt to compose seemingly conflicting views 
expressed in the decisions,” the opinion stressed the fact that “under 
the manslaughter charge, he could not have been acquitted of man- 
slaughter and convicted of reckless driving ....They are not the same 
offenses nor is one... necessarily included within the other.” 

Hope seemingly springs eternal in the breast of defense counsel. Adams 
was indicted for felonious assault. After the jury was accepted and 
sworn and the prosecuting attorney had stated the case, the defendent 
demurred to the indictment. The demurrer was sustained, and a new 
_indictment was immediately secured. Upon rearraignment, he pleaded 
former jeopardy. The plea was rejected, the Kentucky court ruling% that 
one cannot be in jeopardy “‘unless the indictment or information be suffi- 
cient to sustain a conviction.” It might have been refused upon the rule 
that a prosecution discontinued at the request or with the consent of the 
defendant cannot be the basis of a plea in bar. In a federal court, only 
this second ground would be available, the first having been rejected™ as 

unsound. 

' Jury Trial. The Nevada court once intimated®’ that a jury cannot be 
waived in a felony case. In State v. Mendez,® this dictum was elevated to 
a ruling, but the opinion stated: “We need not determine whether our 
state constitution prohibits the waiver . . . because such waiver is clearly 
inhibited by statute.” The North Dakota court held®* that when one 
juror becomes ill, the remaining eleven, if the court, the prosecutor, and 
the defendant consent, may complete the trial. The ruling was placed 
upon the reasoning used in the principal opinion in Patton v. United 
States,” which held that a jury, and hence one juror, may be waived. The 
opinion avoided mentioning the North Dakota statute, which is virtually 
identical with the one which the Nevada court held prohibits such a 
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waiver.® A similar ruling was rendered by the Michigan court, whose 
statutes, however, present no problem in this regard. This reasoning 
reached its logical fruition in the Illinois case of People v. Scudieri,‘ 
which held that the trial may open with less than twelve jurors. In this 
case, only eleven eligible jurors were available on the panel, and all con- 
cerned agreed to proceed with the eleven rather than call in talesmen. 

A New Jersey statute of 1935 provides that when a trial seems likely 
to be protracted, fourteen jurors irstead of twelve may be impaneled. 
It differs from the normal “extra juror” statute in that the additional 
members are not designated as alternates. If more than twelve survive at 
the elose of the trial, twelve are drawn by lot to decide the case. The 
act was sustained as making merely a “formal change but no substantial 
modification” of the jury. system. “In adopting the course it did,” the 
opinion stated, “it may well have been with the thought that fourteen 
potential jurors, each of whom stood an equal chance of functioning as a 
juror, would give closer attention to the evidence and to the arguments 
than would alternate jurors who stood to act only in the remote con- 
tingeacy of disqualification in the twelve first chosen.” Without express- 
ing an opinion on this portion of the act, six of the fifteen judges dissented 
upon the ground that “the broad power given to the court to discharge 
jurors from the box during the course of the trial is a substantial violation 
of the jury principle.” 

Selj-Incrimination. While the defendant was under arrest charged with 
rape, a doctor, accompanied by two or three policemen, went to the jail 
and made an examination of him to ascertain whether he had gonorrhea. 
The fect that he did was used in evidence against him, as the prosecuting 
. witness was found to be suffering from a newly acquired case of the same 
diseas2. On appeal from a conviction, the Kentucky court ruled® that “if 
he willingly submitted to the examination and offered no protest or objec- 
tion thereto, the evidence obtained thereby was competent, but other- 
wise it was incompetent....The question whether the examination of 
appellant’s person was made with or without his consent should have been 
submitted to the jury.” Similar rulings have been made at various times 
in Arkansas, California, Iowa, and Missouri.* The federal courts, on the 
other Land, no doubt would accept such evidence,*’ as a majority of the 
state courts would do, under the doctrine that the immunity from com- 


& Sea 20 Calif. Law Rev. 136. 

® Attorney-General v. Montgomery, 267 N.W. 550 (June, 1936). See 20 Calif. 
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pulsory self-incrimination has no application to the discovery of physical 
facts or “real” evidence. 

To make it possible to enforce its parking restrictions, Detroit provided 
that when a motor vehicle is involved in a traffic violation, the owner is 
presumed guilty of the violation unless he takes the stand as a witness or 
affirmatively shows that the violation was not committed by him. The 
Michigan court unanimously held?’ that the ordinance deprives such 
owner of a constitutional right in that it “compels him to be a witness 
in proceedings wherein he is being prosecuted.” It also held that the pre- 
sumption, being an unreasonable one, violates due process. 


IV. INDIVIDUAL RIGHTS: SUBSTANTIVE 


Prohibition of the Sale of Wholesome Articles. In 1888, the federal Su- 
preme Court held”! that a state may forbid the sale of oleomargarine 
and other butter substitutes, and in 1904 it stated” that it was still of the 
same opinion. In 1919, it held” that a state may prohibit the sale of con- 
densed skim milk, even though the butter fat has been replaced by 
vegetable fats. The Wisconsin court, in keeping with these opinions, had 
sustained” an anti-filled-milk act; but in 1927,” in ruling that it violates 
the state constitution to prohibit the sale of oleomargarine, it rejected the 
reasoning of its 1922 opinion and, in effect, overruled it. This reversal 
proved prophetic of the recent trend. The Illinois court” had invalidated 
an anti-filled-milk act of 1923 because it permitted the sale of oleomar- 
garine, thus violating the guarantee of equality before the law. The 1935 
legislature having amended the act to include oleomargarine, the court? 
invalidated the entire statute. Filled-milk acts likewise were invalidated 
in Michigan”! and Nebraska,” the former court pointing out that due 
process “guarantees to citizens the general right to engage in any business 
which does not harm the public... . [Since] any possibility of fraud, 
sufficient in extent to be called public, in the sale of a harmless and nutri- 
tive food products may beavoided by regulations as to branding, disclosure 
of ingredients, kinds and marking of containers, requirement that eating 
places give notice to customers of its use, ... the remedy necessary to 


% Tbid., p. 386. 
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avoid infringement upon constitutional rights is by way of regulation, 
not prohibition.” 

All three opinions made valiant efforts to distinguish Hebe Co. v. 
Shaw, pointing out that it had sustained a statute prohibiting the sale of 
milk from which a valuable ingredient (butter fat) had been removed, 
whereas these recent acts prohibit the sale of milk or milk products to 
which vegetable fats have been added. It would be a simple task to re- 
draft them to meet this objection, but it is doubtful if this would save 
them. As the Michigan court stated, acceptance of the ruling in the Hebe 
Co. 2a8e as a proper interpretation of the due process clause of the state 
constitution would “whittle away” the rights of the individual under 
that constitution. If the federal Supreme Court will not protect these 
rights in the name of the Fourteenth Amendment, these courts stand 
ready to do so in the name of the bills of rights of their respective states. 

There is nothing peculiar in this situation, as state supreme courts, 
construing duplicate guarantees in their state constitutions, have fairly 
frequently demanded different standards and thus annulled statutes 
which the federal Supreme Court would have sustained.®° The task of 
the latter court also has been lightened by the fact that the state courts 
have struck down many of the more arbitrary laws which otherwise 
would have come before it for decision. Doubtless the paucity of federal 
decisions on questions of labor legislation in the period 1886-1905 is to 
be explained largely on this ground;® and it would seem, judging from 
the cases discussed in the following pages, that we again are passing 
throuzh a similar period. 

Right to Engage in a Trade or Calling. There is no doubi today as to the 
power of government to regulate admission to such professions as medi- 
cine, pharmacy, optometry, or dentistry, and to require proof of adequate 
prepazation and skill before such admission is granted. How much farther 
the legislature can go is still an open question in many states. The Mary- 
land court held® that it cannot require the examination and licensing of 
paper-hangers, since this invades “the right to engage in those common 
occupations or callings which involve no threat to the public welfare... 
to which [one] is entitled as a matter of natural justice and common 
usage.” It added, obiter, that it is doubtful “whether the police power of 
a state is broad enough to even permit it to require plumbers to secure 
licenses,”’ and that the state’s barber act, if not actually unconstitutional, 
at least marks “the farthest point reached by the tide of regulation of 


80 The classic example is still In re Morgan, 26 Colo. 415 (1899), invalidating a 
statute similar to the one sustained in Holden v. Hardy, 169 U.S. 866 (1898). And 
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labor and industry.” This was followed three months later with a ruling® 
that the 1935 barber act, whatever might be said of the earlier one, 
passed the line of reason in that “persons desiring to engage in that 
occupation are met with requirements entirely out of proportion with 
the character and purposes of this trade....In order to obtain a li- 
cense ..., one must have had ten years of educational preparation. He 
must have been a graduate of the eighth grade and have completed a two- 
year course in a barber school or a barber shop... . These are manifestly 
unreasonable requirements to enter a simple occupation,” and indicate 
“an apparent design, although indefensible and unreasonable, to give 
to this simple and useful trade the characteristics and standards of a 
highly technical profession.” Hence it held that the act “contravenes 
the Fifth* and Fourteenth Amendments to the Constitution of the 
United States and the twenty-third article of the Declaration of Rights 
of the state of Maryland.” 

The 1935 Illinois plumber act requires much higher qualifications than 
ever before have been seriously considered. Although stating% that “it 
is one of the fundamentals of our democratic form of government that 
every citizen has the inalienable right to follow any legitimate trade, 
occupation, or business which he sees fit,” the state court evaded passing 
upon its validity except in so far as it defines plumbing to include drain- 
laying, which, the court concluded, “is an independent trade.” “No 
citizen,” it held, “should be legislated out of his trade and have it 
awarded to another craft....It could be of no material value to a 
craftsman who confines his labor to that of a drain-layer to be educated 
in plumbing in all its different ramifications.” So far, no court seems to 
have applied this doctrine to the practice of law. 

Price and Wage Regulation, When the Virginia court reversed its previ- 
ous ruling and followed Nebbia v. New York® in holding that the milk 
industry is so affected with a public interest as to be subject to price 
regulation,®’ the last effective opposition to this new movement seems 
to have given way. The ruling of a lower Pennsylvania court,®* holding 
the Pennsylvania act unconstitutional, was reversed by the state supreme 
court,®* although by the narrow margin of three to two. The minority 
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could “think of no business that is more essentially private than that of 
producing and selling milk,” and considered the act “an attempt to 
apply . . . a new social theory which is repugnant to our [state] constitu- 
tion.” The dissenting Alabama judge” insisted that the majority’s deci- 
sion “‘destroys the liberty of the citizen to contract with reference to his 
own property,” and opens the door to similar control “over butter, 
bacon, bread, eggs, potatoes, and other necessary articles of food.” The 
Florida," Indiana,” and New Hampshire” opinions were unanimous, the 
Florida one stating that although “this court is not bound to follow the 
Supreme Court of the United States when construing the provisions of 
our state constitution,” still “the decisions of that able and eminent 
tribunal on questions analogous to those presented to this court have 
always been considered as strongly persuasive and usually followed.” 
The Indiana opinion, referring to early Indiana statutes, laughed at the 
blind spots in the “history” advanced by those who contend that such 
legislation is unprecedented, and warned against the consequences which 
may follcw efforts to thwart normal development by judicial vetoes. The 
only court to invalidate a milk-control statute was that of Maryland, 
which placed its ruling upon the doctrine of the separation of powers.™ 

Efforts to set minimum prices for certain service trades have been less 
successful. In invalidating the state barber act of 1931, a closely divided 
Florida court® characterized it as ‘‘a species of socialistic leveling of merit 
or capacity in the practitioner wholly inconsistent with the American 
ideal of encouragement to the worthy and industrious, ... who would 
be in a measure coerced by the minimum . . . to charge a price in reality 
inadecuate to compensate him reasonably for the character of service he 
is capeble of rendering.” It dismissed the “emergency” plea with the curt 
rejoinder: “To hold that any of the provisions of the constitution may 
be suspended during a so-called emergency announces a doctrine leading 
directly to despotism.” Only one judge dissented when the Alabama 
court’ invalidated city ordinances setting minimum prices for barbering 
services and for cleaning and dyeing, the majority stating: “During the 
century of Alabama’s political existence, no legislature has ever at- 
tempted to exercise the power in question—-a persuasive argument that 
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the power has never existed.” A lower Delaware court’? unanimously 
invalidated what was virtually an N.R.A. code for the cleaning and dyeing 
industry, stating that the act “savors of an attempt to establish the an- 
cient guild ..., operating not so much for the public benefit as for tke 
advantage of its members.” 

A California municipality undertook to compromise with an ordinance 
forbidding the advertising of prices for barber services. The appellate 
department of the Los Angeles superior court held’! that this violates 
freedom of expression as well as due process. 

Production and Marketing Control. In sustaining the Agricultural 
Prorate Act, discussed in section one, the California court’? rejected the 
contention that merely because it ‘‘absolutely prevents the marketing by 
every lemon grower in the state of any portion whatever of his lemon crop 
except as the program committee may determine to be advisable,” it 
constitutes an unjustifiable interference with liberty of contract. Pointing 
out that the “benefit will be enjoyed ratably by all” and the ‘‘burden or 
detriment will rest equally upon all,” it concluded that the act is an 
entirely reasonable effort. to cure the unfair features of the voluntary 
program of previous seasons. 

Closing Hours and Maximum Hours of Labor. The California court in- 
validated municipal ordinances undertaking to prevent the night or 
early morning delivery of bakery goods! or laundry.!" Both ordinances 
were held to violate the state and federal due process and equal protection 
clauses. It also held! that the legislature cannot require barber shops to 
close evenings, Sundays, and holidays without imposing similar limita- 
tions upon business in general. The opinion stated: “While we are in 
accord with the belief that we have arrived at a stage in our economic life, 
due to the progress of industry and the development of machinery, when 
long hours of labor are no longer necessary and are not desirable, never- 
theless we cannot escape the conclusion that a law which singles out a 
single profession or calling for regulation of such matters is special legisla- 
tion, and repugnant to the federal and state constitutions.” 

The Ohio court!® invalidated an ordinance setting closing hours for 
grocery stores. Distinguishing its earlier opinion’ sustaining such legisla- 
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tion as applied to barber shops, it stated that the latter is justifiable as a 
health measure, whereas “the limitation of hours that products of that 
kind [groceries] may be sold by retail to the public seems to be of minor 
consideration in relation to the public health in comparison with the 
necessity of having food available.” Thus it appears that in California 
an hours law for barbers is unconstitutional unless coupled with a gen- 
eral law, whereas in Ohio this coupling would render it invalid. There is 
also an apparent conflict between the California bakery and laundry 
opinions and the barber case in so far as the former are based upon due 
process rather than equal protection. 

Social Insurance. The state courts have seemed more than willing to 
shift to she federal Supreme Court the burden of deciding upon the 
validity cf social insurance. The California’ and Massachusetts!” courts 
sustained their state unemployment insurance acts unanimously, and 
the New York court!*’ rendered a similar verdict by a five to two vote. 
The only court to invalidate such a statute evaded the basic issues at 
stake,!° leaving open the question of the validity of a new statute. It 
would seem reasonably safe to predicé that the federal Supreme Court’s 
favorable rulings of May 24,!° although five to four, have settled the 
validity af unemployment insurance and with it of social insurance in 
general. 

Miscellaneous Due Process and Equal Protection Cases. The Michigan 
court helc!* that even a prima facie presumption that the owner of an 
automobile was driving when a traffic violation was committed is so un- 
reasonable as to be unconstitutional. The Georgia court was of opinion"® 
that it is valid to require stock insurance companies to compensate their 
agents by commissions only, while permitting mutual companies to pay 
their agents on a salary basis. In one of the most curious decisions of the 
year, the Alabama court held™ that “the owner has the right to come and 
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go, and park his vehicle alongside of his property (within reasonatle 
limitations), without the exaction or payment of a tax or fee to the 
municipality, or to have his property defaced by superimposed obstruc- 
` tions, barriers, or parking meters placed alongside.” Doubtless the desi- 
sion will be distinguished on the ground that it was based, in part, upon 
the terms of the deed whereby the land was dedicated as a public strest. 

Dividing seven to two, the Washington court ruled™ that those wao 
held licenses to fish with gill-neta during the years 1932 and 1933 canrot 
be permitted to continue to do this while all others, including those who 
held licenses only for the year 1934, are excluded. The majority felt that the 
dates selected were purely arbitrary, while the dissenting judges pointed 
out: “To uphold this ... act will not deprive relator of a privilege of 
which he has heretofore availed himself. On the other hand, the eff=ct 
of this decision will be to deprive others of a livelihood—a privilege of 
which they had availed themselves and which they had exercised for 
years. For, if gill net licenses must be issued to all who apply, it is obvious 
tkat, in the interest of conservation, the gill net must go the way of she 
trap.” 

Other cases are discussed in section five. 

Eminent Domain. Stating that “the law of each age is ultimately wnat 
that age thinks should be the law,” and that “use of a proposed structure, 
facility, or service by everybody and anybody is one of the abandoned 
universal tests of a public use,” the New York court? sustained the 
condemnation of lands for the construction by a public corporation of 
apartments to be rented to “persons of low income.” The contention ~hat 
private enterprise “is adequate and alone appropriate” for such an ` 
undertaking was dismissed as contrary to obvious facts. 


V, FISCAL POWDERS 


Taxation. New Hampshire is one of the few states still denied. the 
privilege of levying a graduated inheritance tax. In an advisory opinion 
of last March,™ the court advised the legislature that it is equally un- ~ 
constitutional to exempt “a fixed and more than nominal amount oz the 
value of all estates from the tax on legacies and successions,” since such 
an exemption would, in effect, convert the tax into a progressive one. The 
Washington court follows the same rule as to income taxes. Henze it 
concluded, as a correlative doctrine, that an income tax upon corp- 
orations is unconstitutional unless the same tax is also made applicable 
to individuals,“ “Since the act imposes a property tax,” the opinion 


112 State v. Huse, 59 P. (2d) 1101 (Aug., 1936). 

13 New York City Housing Authority v. Muller, 1 N.E. (2d) 153 (March, 1936). 
114 Opinion of the Justices, 190 A. 801, 808. 

us Petroleum Navigation Co. v. Henneford, 55 P. (2d) 1056 (March, 1935). 
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stated, “it is subject to the uniformity clause of the. . . state constitu- 
tion.” 

The New Hampshire court also advised the legislature that a sales 
tax must be levied upon the seller, and not upon the purchaser, since 
otherwise the burden placed upon the seller of collecting and account- 
ing Zor the tax “would be in derogation of due process as a confiscatory 
deprivation of his rights of equality.” The Idaho court,"” like the federal 
Supreme Court,!!* was of a contrary opinion. 

The state courts continue to sustain chain store taxes,!!* except, of 
course, where the basis of the rates is such as to be unacceptable to the 
federal Supreme Court. This is really remarkable, in view of the fact 
that the federal Supreme Court still divides five to fcur in such cases. 

Szending. The New York court’s ruling that the government may en- 
gage in low-cost housing projects is one of the most significant decisions 
of rezent years. Coming, as it does, from a court which enjoys a position 
of prestige second only to that of the federal Supreme Court, it should 
have a decided influence upon the tide of judicial opinion. It was over- 
shadowed, however, by the decisions sustaining the use of public funds 
to support social insurance programs. 

The New Hampshire court has undertaken to classify the granting of 
an exemption from taxation as a grant of public funds, defensible only 
when a cash subsidy would be valid.“ The reasoning has much to com- 
mend it, and it is to be hoped that the doctrine will strike root. 


us pinion of the Justices, 190 A. 801, 804. 

u Johnson v. Diefendorf, 57 P. (2d) 1068, 1071 (May, 1936). 

us Pierce Oil Corp. v. Hopkins, 264 U. S. 137 (1924). 

U9 3tate v. Simpson, 166 So. 227 (Fla., Feb., 1936), followed in Dunlap Tire and 
Rubber Co. v. Lee, 171 So. 331 (Dec., 1936); Tolerton and Warfield Co. v. Iowa 
State Board, 270 N.W. 427 (Ia., Deo., 1986); Safeway Stores, Inc. v. Vigil, 57 P. 
(2d) 2&7 (N. Mex., April, 1936). In the Simpson case, one judge wrote a forceful 
opinior demanding that the state court reject the reasoning of the federal Supreme 
Court and hold such taxes void. 

120 Opinion of the Justices, 190 A. 425, 428-9 (Feb., 1937). 
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Congressional Investigations During Franklin D. Roosevelt’s First 
Term. Much has been written on Congressional investigations. The theo- 
retical questions connected with them have been explored. Their place 
in our governmental system has been reasonably well established. 

Recent developments give a new perspective. The high point of Con- 
gressional investigations, so far as the previous literature was concerned, 
came in a time of stagnating major party politics. There was an attitude 
of “stand by” on the part of the Administration; defeatism pervaded 
the official minority. Conditions in the Senate, however, permitted tke 
dissident Republicans, in combination with the Democrats, to constitute 
an intermittent majority for purposes of criticism if not of construction. 
When malfeasance and misfeasance were allowed to creep into adminis- 
tration, meeting little resistance from within, the check had to come 
from without, and it came in the form of Congressional investigations. 

Because of the position of the investigation in the early twenties as 
predominantly a check on administration, it may be that this feature 
has been exaggerated in previous thinking on the subject. Experience 
under the New Deal—when, for the first time since investigations 
were well publicized, a strong party majority, presidentially led, was 
committed to a program of social change—has shown that investigations 
may serve as valuable aids to an Administration.! This salient fact is 
brought in relief by a classification of all inquiries of the period. 

Analysis in Terms of Primary Purpose. One hundred and sixty-five 
investigations were authorized by, or conducted during, the 73d and 
74th Congresses.? This figure includes everything that could logically, 
even though remotely, be called an investigation—not only those con- 
ducted by Congressional standing and select committees in accordance 
with a Congressional resolution, but also those made by administrative 
bodies pursuant to authority conferred by an act or a resolution. The 
term is construed so broadly, in fact, that it includes resolutions request- 
ing administrative bodies to transmit information which they may 
already have at hand.* 

1 Investigations became an issue in the recent presidential campaign when 
Governor Landon, in his Los Angeles speech of Oct. 20, 1936, vigorously attacked 
“a committee that is out to get the critics’ as distinguished from “ʻa committee that 
is out to get the crooks.” 

2 This study covers over three and three-quarter years, beginning March 4; 
1933, and running through 1936. It is obviously impossible to cite final resulss in 
connection with a score of investigations that remained in progress after the begin- 
ning of the 75th Congress. 

+ No attempt is made to include investigations that a standing committee may 
conduct on its own initiative without a Senate or House resolution. An example was 
the inquiry, voted by the Senate Commerce Committee in June, 1935, of charges of 
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Investigations may be. said to have the following six main purposes: 
first, to aid the Administration; second, to check the Administration; 
third, to obtain information needed where Congress assumes the initia- 
tive in legislating; fourth, to exercise “social leverage” through publicity 
and, closely interwoven with this, to mould public opinicn; fifth, to try 
in connection with impeachment; sixth, to judge the qualifications or 
behavicr of members of Congress. Seldom, of course, is an investigation 
confined to one of these purposes; there is much overlapping. The 
following classification is based upon what seemed to be the primary 
emphasis in each case, Sometimes the dominant motivation was revealed 
only in the debate in Congress at the time of the adoption of the author- 
izing resolution.® 

1. To Aid the Administration. A total of 51 investigations may be 
classed as aids to the Administration. Especially significant during the 
New Deal period has been the kind of inquiry that facilitates the passage 
of legislation asked for by the Administration. This may amount to noth- 
ing more than a request for the transmission of relevant information 
which strengthens the Administration's case in favor of a proposed 
measure.’ Sometimes, however, the investigation is a separate inquiry 


corruption in the Department of Commerce. The accusations were made by E. Y. 
Mitchell, who had been ousted by the President as Assistant Secretary of Commerce 
after refusing to resign. The Department was sustained. See Hearings of the Senate 
Committee on Commerce (June 19, 20, 21, 1935), 74th Cong., 1st sess., on “Alleged 
Irregularities in the Department of Commerce;” also Mr. Mitchell’s volume, 
Kicked In and Kicked Out of the President’s Litile Cabinet (Washington, Andrew 
Jackson Press, 1936). 

‘ The term “Administration” has at least two meanings. It may refer merely to 
those who execute the laws in a routine way. But it is used here in the political sense 
to include the President and those who work with him in formulating as well as 
carrying out general governmental policies. Thus used, it is capitalised in this study. . 

s So far as classification must be guided by the real effect, this may not be clear 
until the investigation has been completed and its results put to use. Thus the Byrd 
resolution to investigate executive agencies of the government with a view to co- 
ordination and economy (8. Res. 217, 74th Cong., 2d sess., Feb. 24, 1936) at first 
seemed a “check”; but the President, pointing out that he had been thinking on the 
subject previous to the resolution, maneuvered skillfully and lost no time in taking 
over direction. On March 20, he wrote Speaker Byrns, of the House, suggesting that 
that body create a committee similar to the Senate’s to “codperate with me and the 
committee that I shall name in making this study . . . to avoid duplication of effort 
in the task of research.” It remains to be seen whether the Brookings Institution re- 
ports for the Senate and House committees—the first of which, on the subject of 
consolidation of credit agencies, appeared on January 14, 1937—will run contrary 
to the January report by the President’s Committee, “Administrative Management 
in the Government of the United States.” 

ê For example, the House resolution, early in 1933, which asked the Secretary of 
Agriculture for information and also for recommendations respecting farm mort- 
gages and debts (H. Res. 69, 73d Cong., Ist sess., Mar. 22, 1933). 
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neatly arranged to reinforce a Presidential recommendation regarcing 
major legislation. Thus the inquiries into lobbying by utilities smoothed 
the way for the passage of laws restricting holding companies in ac- 
cordance with Presidential policy.” A particularly clever tactical move 
was the timing of these lobbying investigations to break at the moment 
when Congress was considering both the Wheeler-Rayburn bill? to 
regulate holding companies and the T.V.A. amendments.® On July 1, 
1935, the House defeated the so-called “death sentence” clause of the 
Wheeler-Rayburn bill. The resolution ordering an investigation in the 
House was passed on July 8; the Senate investigation was ordered three 
days later. Only seven weeks later, after the House had reversed isself, 
the President was able to sign the Wheeler-Rayburn bill (containing the 
“death sentence” in only slightly modified form),!° and also the T.V.A. 
amendments which aided the Authority by giving it clarifying and . 
remedial legislation based upon its two years of operation. l 
Similarly, the investigation into stock exchange practices and later 
into banking” (which, although begun before Roosevelt, received szrong 
Administration backing after March, 1933) spectacularly placed in Focus 
before the nation the questionable practices of “money changers” and 
made easier the task of passing such legislation as the Banking Acte of 
19332 and 1935," and the Securities Act of 1933 and Securities Ex- 
change Act of 1934.15 There had been pronounced reaction to the original 
Securities Act during 1933 and 1934, but the investigation helped the 
Administration to make the second act an advance rather than a rstreat 
by extending regulation to stock exchanges. Thus an inquiry can be 
made to serve as a prop for an Administration policy already unde? way. 

7 H. Res. 288, 74th Cong., Ist sess., July 8, 1935; and S. Res. 165, 74th Cong., 
lst segs., July 11, 1935. The legal difficulties of the committee set up under tha latter 
resolution are dealt with below. 

8 8. 2796 (Pub. 333-74th Cong.) Aug. 26, 1985. 

? H. R. 8632 (Pub. 412~74th Cong.) Aug. 31, 1935. 

10 Two other investigations begun before Roosevelt contributed sid to the pas- 
sage of this bill: (1) The inquiry by the House Committee on Interstate and Foreign 
Commerce into the ownership and control of public utility corporations by holding 
companies (H. Res. 59, 72d Cong., lst sess., Jan, 19, 1932). See House Report 
2192, 72d Cong., 2d sess.; 827, 73d Cong., 2d sess., 6 parts; and 1273, 78¢ Cong., 
2d sess., 3 parts. (2) The Federal Trade Commission’s investigation of elecsric end 
gas public utility corporations (S. Res. 83, 70th Cong., Ist sess., Feb. 12, 1928). 
A total of 84 interim reports and seven exhibit volumes—-S. Doc. 92, parte 1 ta 84 
(parts 51 to 84 were issued since March 4, 1933). Part 71B is an index of parts 1 to . 
20 and exhibit volumes; part 77A of parts 21 to 45; part 84D (in preparetion) of 
parts 46 to 84. u 8. Res. 84., 72d Cong., lst. sess., Mar. 4, 1932. 

2 H, R. 5661 (Pub. 68-73d Cong.) June 16, 1933. 

13 H. R. 7617 (Pub. 305-74th Cong.) August 23, 1935. 

“ H. R. 5480 (Pub. 22-73d Cong.) May 27, 1933. 

2 H. R. 9323 (Pub. 291-78d Cong.) June 6, 1934. 
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Still another type of collaboration was illustrated by the House and 
Senste investigations of air mail contracts concluded under the Repub- 
lican régime."* A reflection on another Administration, with the implica- 
tion that the current management is more honest and efficient, aids the 
latter!” 

A fursher phase of coöperation may lie in the assistance that a Con- 
gressional investigation can give to an executive body whose activities 
are closely articulated with Presidential policy. This indirection may 
be necessary because the investigative powers of administrative bodies 
are nore limited than those of legislative committees.1* A current ex- 
ampls has been the investigation of railroad financing by the Senate 
Commitzee on Interstate Commerce. It was said that part of the pur- 
pose of the authorizing resolution was to enable the Committee to get 
information which the Interstate Commerce Commission was unable 
to obtain.*° 

Anothar type of essentially defensive aid may be illustrated by the 
inquicy into Dr. Townsend and his scheme of old age pensions.” Con- 
gressmen of both houses and the Administration were becoming alarmed 
at the insreasing power of the Townsend movement. When logic failed 
to arrest it, the investigation was resorted to. Although the Doctor was 
able fo assume somewhat the rôle of a martyr, his cause probably lost 
more prestige and following than it gained as a result of the hearings 
and prosecution® that followed his contumacy.™* 

In an zlection year, an investigation may supply handy campaign 
ammunit:on to the party in power. Thus the Senate committee investi- 
gating lobbying devoted a portion of its public hearings to such organ- 
izations as the Crusaders, the Farmers’ Independence Council, and the 
Sentirels of the Republic, revealing that several of these groups, hostile 


1 8 Res. 349, 72d Cong., 2d sess., Feb. 25, 1933, and H. Res. 226, 72d Cong., 
1st sese., June 21, 1982. ` 

17 Ir, th.s specific instance, however, the repercussions perhaps over-balanced 
the advantages to the Administration. 

18 Some of the limits are brought out in: “Security Exchange Commission’s 
Power of Search,” George Washington Law Review, Mar., 1935, Vol. 3, pp. 356- 
869, by O. 8. Colclough; and ‘‘Constitutionality of Investigations by the Federal 
Trade Comanission,” Columbia Law Review, Jan. and Mar., 1928, Vol. 28, pp. 708- 
733, ani 9C5-937, by Milton Handler. 

u S. Res. 71, 74th Cong., lst sess., May 20, 19385. 

30 Congressional Record, 74th Cong., lst sess., p. 7818; and 75th Cong., Ist sess., 
p. 858. 1H. Res. 443, 74th Cong., 2d sess., Mar. 10, 1936. 

3 Sep bdow. 

% A defensive inquiry was employed when Superintendent Wirt made his charges 
of “rede” in the government in 1934. An apen investigation of him and some of 
those wrom he accused served emphatically to bring out the disproportion of the 
charges (H. Res. 317, 73d Cong., 2d sess., Mar. 29, 1934); 
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to the New Deal, received funds from the same individuals, some of 
whom were wealthy industrialists and financiers.¥ 

2. To Check the Administration. Forty-five of the 165 investigations 
may be called. checks on the Administration. Theory assumes that the 
legislature has a duty not only of legislating but also of supervising the 
executive branch—that it should “hold administrative officers to a due 
accountability for the manner in which they perform their duties.’ 
In line with this Congressional task, investigations may check adminis- 
trative officers and thereby indirectly curb the current political leader- 
ship. So pronounced was this aspect of investigations in the preceding 
decade that observers wondered how far Congress would embarrass any 
President who chose to be an innovator. 

For the period of this study, however, PEEN EE ENT that were in- 
tended to embarrass or that seriously censured the Administration have 
been relatively scarce. In only a few cases have inquiries pointed to in- 
efficiency or impropriety.* Following the airplane crash in which Senator 
Cutting was killed, the Senate ordered an investigation into the causes 
of the wreck;?’ the facts brought out in public hearings led the committee 
to find fault with the Bureau of Air Commerce of the Department of 
Commerce and to recommend an overhauling of its personnel.?® 

Congressional requests for information that the Administration has 
at hand, in an unpublished document or otherwise, may be friendly acts 
of cohesion;** but some requests amount to an attack. Sometimes the 
rumor of dissension on the administrative side of government gives an 
opening. Critics of the Administration seek to drag out the supposedly 
_ suppressed sentences in a report.?° 


21 The Senate committee on campaign expenditures (S. Res. 225, 74th Cong., 2d 
- gsess., Apr. 1, 1936) was able to be of assistance by, among other things, disclosing, 
on the eve of a speech in Maine by Governor Landon, that American Liberty League 
backers had contributed to the Republican campaign fund in Maine. 

3 W. F. Willoughby, Principles of Legislative Organization and Administration 
(1934), p. 187. . 

% Presidential Secretary Louis Howe was under some shadow of suspicion for 
his part in the purchase of some CCC toilet kits (S. Res. 88, 73d Cong., 1st sess., 
June 2, 1933), but the investigating committee found no evidence of corruption or 
improper motive (S. Rp. 144, 73d Cong., 1st sess). 

27 S. Res. 146, 74th Cong., Ist gess., June 7, 1935. 

233 Reverberations continued until the resignation on February 28, 1987, of the 
director of the Bureau, Eugene L. Vidal, which at least indirectly was related to 
the disclosures. 

2» As 8. Res. 190, 73d Cong., 2d sess., Feb. 15, 1934, asking the Administrator of 
Public Works for information concerning the organization, policies, and program of 
the PWA: 

i 30 Although such action cannot be called common, several illustrations may be 

cited, including 8. Res. 294, 74th Cong., 2d sess., Apr. 30, 1936, and S. Res. 107. 
74th Cong., 1st sess., Mar. 16, 1935 (requested Secretary of Interior to submit re- 
ports of inquiries into alleged communistio activities at Howard University); 
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A prime example of the way in which politics may enter into a resolu- 
tion ordering an inquiry was afforded by S. Res. 265 of the second session 
of the 74th Congress (April 27, 1936). Senator Vandenberg sponsored 
a resolution, which tended to embarrass the Administration, requiring 
the Secretary of Agriculture to submit a list of all who received A.A.A. 
benefit payments in excess of $10,000 for a single year. But the Adminis- 
tration retaliated by having its Congressional friends add to the resolu- 
tion a request for information on tariff benefits to large manufacturing 

cone>rns.*! 
"Interesting to the observer, both because it was an innovation and 
because of the possibilities involved in close-range, semi-confidential 
“chesking’”’ was the provision® for a special committee in the Senate to 
confer with the Secretary of the Treasury regarding tke administration 
and effect here and abroad of the Silver Purchase Act of 1934.8 

3. To Aid in Legislating. An investigation may be held for the purpose 
of obtaining information to help Congress legislate. This does not neces- 
sarily mean that there is a specific legislative intent at the beginning of 
the investigation. The inquiry may be conducted to determine whether 
legislation is desirable. As has been seen, a number of investigations have 
facilitated the passage of legislation in accordance with Administrative 
wishes. Such inquiries are classified under “aids to the Administration.” 
All other investigations aimed at new legislation—totaling 47—are in- 
cluded under the present heading. 

Only a few of these were relatively important, the outstanding being 
the inquiry by the Senate committee into the manufacture and sale of 
arms and other war munitions.’ Others were: by the Senate Committee 


S. Res. 175, 73d Cong., 2d sess., Feb. 21, 1934 (sought information on past and current 
connections of employees of the NRA); H. Res. 480, 74th Cong., 2d sess., Mar. 2, 
1936 (ssked for report of the Bureau of Agricultural Economies relative to cotton 
reduction which, according to the resolution, had been made public with certain 
deletions and alterations). 

1 An unanswered question—perhaps unanswerable due to separation of powers 
—is how far Congress can go in getting information from an executive. There are a 
few instances where the requested material apparently never was submitted. Only 
once was there any record of a definite refusal. The House asked the President for 
the full text of one of his press conferenes (H. Res. 212, 74th Cong., lst sess.), but 
he considered this a bad precedent (Congressional Record, 74th Cong., Ist sess.. 
p. 7186). No issue was made of it. 

z S. Res. 187, 74th Cong., 1 sess., Aug. 16, 1935. 

3 Tre committee has as yet made no report. 

4 8. Res. 206, 73d Cong., 2d sess., Apr. 12, 1934. Hearings, beginning Sept. 4, 
1934 (24 parts). Committee issued nine reports: 8. Rp. 400, 74-1, reported progress; 
8. Rp. 944, pt. L 74-1, Naval Shipbuilding; 8. Rp. 944, pt. 2, 74-1, study of find- 
ings of War Policies Commission; 8. Rp. 577, 74-1, recommended H. R. 5529 to 
prevent war profiteering; 8. Rp. 944, pt. 3, 74-2, recommended nationalisation of 
manufazture of war requirements; 8. Rp. 044, pt. 4, 74-2, criticized War Depart- 
ment b-lls 8. 1716 and S. 1722 relating to war-time mobilisation of industry; S. 
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on Commerce into safety at sea;* by the Federal Trade Commission into 
conditions with respect to the sale and distribution of dairy products in 
the United States; by the Senate Committee on Manufactures into the 
desirability of establishing a National Economic Council.*” Also included 
in this category are requests upon the Tariff Commission for foreign and 
domestic production cost figures on various items. 

4, To Exercise “Social Leverage’ Through Publicity. One of the funo- 
tions of a legislative body may be to act as a national forum and thereby 
to become a “‘teaching apparatus.” The Congressional investigation may 
be the means of achieving this end. It hardly could be said that any 
resolution was passed with the primary purpose of obtaining social lever- 
age either by moulding public opinion or by scaring through publicity; 
but these frequently were important elements and were factors in perhaps 
half of the total investigations. 

Representative Sabath’s inquiry into real estate bondholders’ reorgan- 
izations’? was primarily for the purpose of determining the best legisla- 
tion to pass to prohibit the abuses found, but it was pointed out to 
the House that it was most important that the public be made aware 
of the facts, and that the investigation would “throw the fear of God 
into the hearts of those who are robbing the people.” The LaFollette 
committee’s investigation of strike-breaking, industrial espionage, and 
other infringements of civil liberties fits snugly into this group.” Like- 
wise, the munitions inquiry paid particular attention to social leverage 
and made every effort to mould public opinion in accordance with the 
comimittee’s views. 

Another angle of social leverage is the possibility of an investigation 
arousing public opinion and as a result stimulating activity by state 
legislatures. Early in 1934, Governor Lehman of New York was laboring 
for passage of a program of more strict regulation of public utilities. 
The task began to seem hopeless, especially after the defeat in the state 
senate of two of the major bills. The Federal Trade Commission, how- 
ever, gave timely assistance by making available various documents and 
evidence which it had assembled in its investigation of public utilities. 
The final result was virtual adoption in New York of the Lehman pro- 
gram.“ 





Rp. 944, pt. 5, 74-2, discussed existing neutrality and embargo laws; 8. Rp. 944, 
pt. 6, 74-2, further discussed the adequacy of existing legislation; 8. Rp. 944, pt. 7, 
74-2, included a study of government manufacture of munitions. 

= §. Res. 7, 74th Cong., lst sess., Mar. 16, 1935. 

* H. Con. Res. 32, 73d Cong., 2d sess., June 16, 1934. 

37 S. Rea. 114, 74th Cong., 1st sess., Aug. 24, 1935. 

3 H. Res. 412, 73d Cong., 2d sess., June 15, 1984. 

3 S. Res. 266, 74th Cong., 2d sess., June 6, 1936. 

4 Such assistance, of course, was indirectly “aid to the Administration,” since 
it was aid to a state ally of the Administration. 

t The key measure strengthened the right of municipalites to own and operate 
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5. To Try in Connection with Impeachment. Two resolutions were 
passed directing investigations into the official conduct of two judges.” 
To Judge the Qualifications or Behavior of Members of Congress. 
Two Senate seats were contested during the period under consideration.® 
Thirteen House resolutions were passed awarding contested seats,“ as 
well aa one resolution declaring that neither of two aspirants to a Louisi- 
ana seat had been elected in accordance with state law, and announcing 
that a vacancy existed.© 
Statistical Summaries. It is appropriate to review in tabular form the 
categories that have been examined and then to summarize the me- 
chanica of the investigative process. From the standpoint of major pur- 
pose, the investigations from March 4, 1933, to the end of 1936 may be 
divided thus: 
















Authorized 


Senate 
House 
Joint Senate 
and House 


43 
2 


their owa gas and electric plants. Laws of the State of New York, 1934, Chap. 281; 
The other bills in the program were Chaps. 212, 279, 280, 282, 283, 284, 285, 286, 
287. . 

2 H. Res. 120, 73d Cong., lst sess., Apr. 26, 1933, directed an inquiry into al- 
leged misconduct on the part of Judge James A. Lowell of Massachusetts; but his 
death occurred before this was completed. H. Res. 163, 73d Cong., 1st sess., June 1, 
1983, conserned Judge Halsted L. Ritter. The subcommittee investigating pursuant 
to the resolution voted two to one against recommending impeachment, but the 
full Judiciary Committee, after voting to drop the charges, reversed itself, with 
the result that the Judge was impeached by the House. The Senate, on April 17, 
1936, found him guilty of high crimes and misdemeanors in office. 

u Those of Senators Cutting and Holt. The committee’s report (8. Rp. 793, 
74th Conz., 1st sess.) on the former, published after his death, found no evidence 
which refected “upon the honor or integrity” of the Senator. 8. Rp. 904, 74th 
Cong., Ist sess., contained both a majority and a minority opinion, the Democrats 
voting to seat Mr. Holt, the Republicans opposing on the ground that he had not 
reached the age of thirty when elected. 

“ Higtt Republicans, four Democrats, and one Farmer-Laborite were seated 
as a resuls. 

s H, Res. 231, 73d Cong., 2d sess., Jan. 29, 1934. See Congressional Record, 
73d Cong.. 2d sess., p. 1510. 
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On the basis of the means of investigation, the distribution was as 
follows: 












(by author- 
ity of a bill) 








165 


The foregoing tables give point to some comment on the relative ac- 
tivity of the two houses of Congress. Professor Dimock* and Professor 
Rogers, among others, have shown that the Senate has become the 
more important investigator, whereas in earlier times the House was 
the leader in this respect. In bringing about this change, the freedom of 
debate in the Senate associated with the absence of effective closure 
afforded a fulcrum for leverage which drew its real power from the over- 
. representation of the agrarian sections. These factors operated when the 

emphasis of investigations was on checking the Administration. It is 

interesting to note that the Senate’s rôle has continued to be predominant 
in the period since 1933 when the stress has been on collaboration with 

` the Administration. So far as there were. checks, however, the actior. was 
almost entirely in the Senate. 

From the viewpoint of the instrument chosen, two facts are worthy 
of note. First, the House confined most of its investigating to its own 
committees, and not once did it, by. itself, ask for an inquiry through 
one of the commissions. Second, in both houses standing committees 
were preferred to select committees. 

Expenditures and Staffing. Complete up-to-date information on the 
cost of investigations is not available. Furthermore, there obviously are 
many expenses which never can be determined. A completely accurate 
picture of the cost to the taxpayer would include such overhead as an 
apportionment of the members’ salaries covering the time spent in hear- 
ings. Moreover, commissions conducting an investigation do not always 


4 Marshall E. Dimock, Congressional Investigating Committees (1929), p. 30. 
«7 Lindsay Rogers, The American Senate (1926), p. 202. 
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receive a special appropriation for it. Even a Congressional standing 
committee sometimes is asked to make a minor investigation without 
any special appropriation being granted, the committee taking its ex- 
penses from its regular funds. And administrative bodies frequently lend 
time and individuals for the aid of investigating committees.‘ 

With reference to the inquiries during the period in question, a fair 
idea cf their aggregate cost can be gained by totaling the individual 
appropriations. True, an appropriation need not be spent in full; it is 
a Maximum, and on a few occasions a report was made that the entire 
amourt had not been used. Nevertheless, in the light of the fact that 
the majority of investigations required additional allotments and that 
in the past the unused portions of appropriations have not been large, 
it seercs safe to assume (even if the loan of administrative personnel is 
disregarded) that a figure based on the total of the appropriations made 
does ndt greatly exaggerate the actual expenditures.** 

The grand total for the two Congresses, with deductions made for 
portions known not to have been used, was $3,080,234, divided as 
follows: 


For commissions 


Communications Comm. (A. T. &. T.).........-. $1,150,000 
Railroad Investigating Comm..................2- 63 , 000 
Federal Trade Comm. (Agricultural income)....... 150,000 
(Milk: includes $60,000 from own funds}........ 80,090 
(Public utilities)......0... ccc cect ec e nee ene 230 ,000 
Aviaticn Comm... .. ec. ccc ccc cece eee e ee eees 75,000 $1,758,000 
For Secretary of Agriculture for investigating traffic 
conditions s oe50 05.6 ors Gasca sivle, oles ew ose ed ba ee we lel 75,000 
For joint sommittees.......... 20. c ecw eee eee ene z 10,000 
For Senate standing and select committees.......... 876,479 
For House standing and select committees........... 369,755 


It is interesting but hardly surprising that, considering committees 
only, the Senate outlay was well over twice that of the House. 

It is as-de from the point to enter into a justification of these expendi- 
tures. Suce it to say that, looked at merely from a dollars and cents 
angle, the balance-sheet of investigations would probably show a profit. 
For example, the committee that inquired into bondholders’ committees 
pointed out in a preliminary report that it had turned over to the Bureau 
of Internal Revenue information to enable it to collect at least $1,000,000 


4: This phase of investigations has become so important that it is dealt with 
below. 

4° For investigations authorized before but continuing into the Roosevelt term, 
only appropriations made during the 73d and 74th Congresses are included. Two 
or three unsvoidable exceptions have an insignificant effect on the figures. 
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in taxes; while Senator Fletcher’s committee investigating stock ex- 
changes and banking stated in its final report that ‘to date, assessments 
for deficiencies and penalties have been levied by the Bureau of Interral 
Revenue in a sum exceeding $2,000,000 as a direct result of the revela- 
tions before the subcommittee.” Thus, these two claims added together 
would just about cover the direct outlay in behalf of all investigations 
conducted during the period of nearly four years with which the present 
study is concerned. 

Experience had indicated that the relative success or failure of an 
investigation may be determined by the care taken in preparation. 
Extemporaneous cross-examination in the hearings does not suffice— 
a considerable amount of “spade-work” usually is necessary. In this 
connection, it has sometimes seemed desirable for a committee to bor- 
row executive personnel trained in the particular subject; in fact, the 
Congressional resolution of authorization occasionally has directed it. 
The practice is not new, but the collaborative spirit marked in investi- 
gations since 1933 invited extended steps along these lines. The put- 
standing example was furnished by the Wheeler committee investigating 
railroad financing, which not only received substantial help from the 
Interstate Commerce Commission in accordance with the intent of the 
resolution, but also borrowed personnel from agencies administering 
relief. Growing rumblings of discontent with a procedure which thus 
gave Congress limited knowledge of, or control over, expenses cf its 
committees brought a counter-attack in the form of a provision inserted 
by the House Appropriations Committee in the First Deficiency Appro- 
priation Bill of the 75th Congress® (which contained a large allotment 
for relief) that no part of the funds should be used “to pay the com- 
pensation of any person, not taken from relief rolls, detailed or loaned 
for service in connection with any investigation or inquiry undertaken 
by any committee of either house of Congress under special resolution 
thereof.” The House approved, but the Senate, after hearing charges - 
that the clause was partly the result of propaganda on the part of those 
being investigated, offered a substitute merely requiring a full report 
each month by executive agencies on the number of employees working 
for committees. The issue was postponed when the bill finally was passed 
containing the House proviso, but with the condition that it should not 
take effect until 30 days after enactment.” 


+ The LaFollette committee investigating infringements of civil liberties elso 
was an important borrower. In January, 26 employees who were being paid from 
relief funds, with annual salaries totaling $61,420, were loaned to Congressional 
investigating committees (see Congressional Record, 75th Cong., 1st sess., p. 662). 

8 H. R. 3587 (Pub. 475th Cong.) Feb. 9, 1937. 

% The Independent Offices Appropriation Bill (H. R. 4064) went to conference 
on Feb. 17, when the Ssanate eliminated a similar House stipulation that none of 


AMBRICAN GOVERNMENT AND POLITICS 691 


The student of government cannot help wondering whether this de- 
pendence of Congressional committees on executive personnel may not 
be a significant sign pointing to the desirability of conducting investi- 
gations through administrative agencies. But substantial movement in 
this cirection must wait a liberalization of the law and doctrines under 
which these agencies can proceed. 

Legal Developments. The law on investigations was not greatly changed 
by court decisions from 1933 to 1936. Of the four instances in which the 
courts were given an opportunity to discuss the questions raised, three 
were concerned with procurement by Congressional committees of papers 
and correspondence, and the fourth with the failure of an individual 
to appear at a hearing in compliance with a committee summons.” 

A slight broadening of the power of Congress to punish for contempt 
of a committee was won through the decision in the one case which went 
to the Supreme Court of the United States, i.e., Jurney v. MacCracken.4 
The chief issue was over the contention of the defendant, William P. 
MacCracken, Jr., that “the power to punish for contempt... may be 
used by the legislative body merely as a means of removing an existing 
obstruction to the performance of its duties,” and that this power ceases 
as soon as the obstruction is removed or its removal becomes impossible. 
Hence, MacCracken maintained, the Senate had no power to punish a 
witness who destroyed papers after the service of a subpoena. He insisted 
that Congress was without power itself to impose punishment for a 
past act which it regarded as contemptuous; and that for such offenses 
puniskment must be inflicted by the courts. 

MaeCracken,® a Washington lawyer, had been served with a sub- 
poena duces tecum on January 31, 1934, requesting him to appear before 
the Senate committee investigating air mail contracts and to bring with 
him, from his files, correspondence between him and his aviation com- 
pany clients. He at once wired his clients asking if they wished to author- 
ize him to make the documents available to the Senate committee. 
Affirmative answers were received from all, but two replies did not im- 
mediately come in. Before the Western Air Express, Inc., answer was 
received, a Mr. Givvin of that company, on orders from his superior 
officer, Mr. Hanshue, went to MacCracken’s office and, with the consent 
of the latter, took away certain letters (all allegedly, but not actually, 
personal) from the files. Similarly, Mr. Brittin, of Northwest Airways, 





the funds should be made available for expenses in connection with Congressional 
investigations. 

č Not all questions of contumacy result in actual litigation. It occasionally 
happens that a committee encounters opposition which it does not combat. 

4 294 U. B. 125 (1935): 

& A convenient reference for the happenings surrounding the MacCracken in- 
cident ia 8. Doc. 51, 74th Cong., 1st sess., “William P. MacCracken, Jr., et al.” 
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by permission not of MacCracken but of MacCracken’s partner, went 
through his company’s files in the law office and removed some letters. 
The correspondence which Givvin had taken was, however, delivered 
to the committee on February 3. “Most” of Brittin’s letters also cams 
into the hands of the committee through the aid of investigators of the 
Post Office Department, who searched through waste and managed to 
paste torn bits together in their original forms. Brought before the bar 
of the Senate to show cause why they should not be punished for con- 
tempt, Givvin and Hanshue were found not guilty. Brittin, however, 
was adjudged guilty and sentenced to ten days in jail. MacCracken also 
was found in contempt, but was released on a $5,000 bond pending 
appeal. A petition for writ cf habeas corpus was dismissed by the Supreme 
Court of the District of Columbia, but the Court of Appeals reversed 
the judgment.® The case then went to the United States Supreme Court, 
which held that ‘the power of a house of Congress to punish a private 
citizen who obstructs the performance of its legislative duties is not 
limited to the removal of an existing obstruction, but continues after 
the obstruction has ceased or its removal has become impossible,” and 
added that where a proceeding for contempt is within the jurisdiction of 
a house of Congress, questions whether the person arrested is guilty or 
has so far purged himself that he does not deserve punishment are ques- 
tions for the house to decide, and which cannot. be inquired into by a 
court by a writ o? habeas corpus. 

The second legal questicn concerned the perennial issue of search and 
seizure.57 Developments in this regard during the period have not been 
conclusive. Two separate injunction suits were brought to restrain the 
exercise of Senats lobby committee subpoenas, one of which suits also 
sought to enjoin the Federal Communications Commission from pro- 
curing copies of telegrams for the committee. 

Early in 1936, the committee issued a subpoena asking from the 
Western Union Company copies of all telegrams sent or received by the 

` Chicago law firm of Winston, Strawn, and Shaw between February 1 
and December 1, 19385. Chief Justice Wheat of the District of Columbia 
Supreme Court signed a permanent injunction enjoining the committee 
from seizing or making use of the firm’s telegrams, holding that the 
subpoena was illegal, being “obviously a mere fishing expedition of the 
kind that has been condemned so many times.” 58 

Not long afterward, the same Justice Wheat handed down a decision"? 

5 72F (2d) 560. 

5# Dimock has written: “The arbitrary power of committees to demand the pro- 
duction of papers, once the power has been granted by the House, has been the chief 
subject of denunciation by witnesses throughout the history of investigations” 
(op. cit., p. 164). 

s New York. Times, Mar. 12, 1936. 

59 Ibid., Apr. 9, 1936. 
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on an injunction suit of William Randolph Hearst. Once again the point 
at issue was the extent to which a branch of Congress cr its agency may 
go ir search and seizure. Failing to throw much light on these puzzling 
questions, the Justice denied the application for an injunction to restrain 
the committee from making use of a telegram, specifically subpoenaed 
from the files of the Western Union, which had passed between Hearst 
and an editorial employee. This phase of the case touched on press free- 
dom as guaranteed in the First Amendment. Speaking extemporaneoualy, 
Justice Wheat said: ‘You cannot say that the proprietor of a newspaper 
is not amenable to ordinary judicial process or that his communications 
with his subordinates are sacred. I do not think any question of the free- 
dom of the press is involved.” But he also argued—and here he seemed 
partially to reverse himself on his previous Strawn decision—that the 
court. was without jurisdiction as to the Senate committee, and that he 
did rot know of “any case in which any court has assumed to dictate to 
a committee of the Senate what it should do and-what it should not do;” 
althcugh he himself had recently dictated to a committee that it could 
not issue a blanket subpoena. One can readily agree with Judge Wheat’s 
statement later in the decision that it is hard to tell “exactly how that 
leaves us.” His opinion was sustained by the Court of Appeals on No- 
vember 9 in a decision®® which held that it was powerless to act against 
the legislative body, even though the seizure of telegrams might have 
been illegal, and maintained that it was not within its jurisdiction to 
interrere with a legislative body performing a legislative function. Based 
on this reasoning, it would appear that a court could not declare uncon- 
stitutional an act of a Congressional committee. 

Mr. Hearst also at the same time sought to enjoin the Federal Com- 
munitations Commission from “unlawfully” searching the files of tele- 
graph companies. His action was an attempt to dissolve a novel adminis- 
trative relationship which exemplified the collaborative spirit of the 
times. The Commission allegedly had combed these files and made copies 
of te-egrams which the committee wanted." Chief Justice Wheat was 
convinced that he had jurisdiction over the Commission and “a perfect 
right” to enjoin it from proceeding unlawfully. The immediate issue was 
not faced, however, since the Commission had informed the court that 
its investigation was completed and that it had no copies of Hearst tele- 
gram3 in its possession. The application for a preliminary injunction was 
thereZore denied “without prejudice to its renewal upon any evidence 

“J, 8. Ct. Apple. D.C., Hearst v. Black et al., No. 6808. 

*1 The Senate, spurred by Senator Boreh (who claimed he was not acting in the 
spirit pf censure), passed a resolution (S. Res. 245, 74th Cong., 2d sess., Mar. 9, 
1936) asking the Communications Commission for a report on its activities in this 
connestion and for information on the authority under which it took action. The 


reply ‘8. Doc. 188, 74th Cong., 2d sess.) urged the Commission’s interest, due to 
alleged forging of telegrams and to burning of file copies. 
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of further activities along the lines attacked here.” This part of the 
decision was likewise upheld by the Court of Appeals.® 

The final court action concerned the contumacy of Dr. Francis Town- 
send. Brought before a House committee to testify regarding his. Old 
Age Revolving Pensions, Ltd., he strode out of the hearings on the third 
day and refused to return. The House, on May 28, approved the turning 
over of the case zo the federal attorney for the District of Columbia. 
Townsend and two aides were not indicted by a federal grand jury until 
December 3, one month after the Presidential election. On February 25, 
1937, a District court jury found him guilty of failing to comply with a 
House committee summons, this being based on his absence during’ the 
later hearings.® Eis two associates previously had entered pleas of guilty 
and had been fined. 

A further aspect of the legal developments, which indirectly reflected 
the foregoing episode, was the enactment, shortly before the close of the 
74th Congress, of a statute to facilitate procedure against contumacy. 
The new provision“ permits the Vice-President or the Speaker of the 
House, as the case may be, to certify charges of contumacy to the appro- 
priate federal attorney when Congress is not in session. Previously it was 
necessary for the Senate or House to be in session before a committee 
could start criminal proceedings against a recalcitrant witness. The law 
was used for the first time by the subcommittee of the Senate Committee 
on Education and Labor investigating violations of civil liberties, when 
on August 24 it moved for indictment of six witnesses who failed to 
appear in response to subpoenas. 

M. Nuetson McGnmary. 

Columbia University. 


a When Mr. Hearst decided to appeal his case, the Senate committee asked 
through a joint resolution (8. J. Res. 234, 74th Cong., 2d sess.) for $10,000 for 
counsel hire (since the maximum which it could pay was $3,600 per year) to defend 
its position, but the House turned it down by a vote of 153 to 137. This slap at the 
committee supposedly was substantially prompted by the fact that it had at one time 
smeared several Hcuse members with suspicion of receiving favor from g lobbyist, 
and that it had corflicted with the House committee in 1935 over obtaining testi- ` 
mony from H. C. Hopson of the Associated Gas and Electic Co. (The Senate com- 
mittee, in 8. Rp. 1272, 74th Cong, Ist sess., dated Aug. 14, 1935, had gone so far 
as to recommend that Hopson be brought before the bar of the Senate to show cause 
why he should not de punished for contempt in refusing to testify. The matter was 
dropped when Mr. Hopson appeared before the committee the next day.) Also, 
several Democratic representatives resented the attempt to drag their party into 
the Senate committee controversy. 

& Later sentenced to pay $100 fine and serve 30 days in jail, he was released on 
bond pending appeal. 

“ H. R. 8875 (Pub. 849-74th Cong.), July 13, 1936. 

The six, officials of the Railway Audit and Inspection Company, Inc., were on 
September 21 indicted by a district grand jury. No court action had been taken by 
the end of February. 


AMERICAN GOVERNMENT AND POLITICS 695 


The “Merit System” Again. Of the various proposals embodied in the 
recenily published Report of the President’s Committee on Administrative 
Mancgement,' that calling for extension of the merit system has received 
most publicity. This publicity has been generally favorable, and, in the 
opinion of the present writer, undiscriminating. Everyone agrees that 
appoimtments-to the public service should be based upon merit of some 
kind. The pertinent questions are: First, should the sort of merit repre- 
sented by party service be given any consideration in the public service? 
Second, assuming that it should not, how is the sort of merit connoted 
by effciency in doing the particular job assigned to be secured? Any pro- 
posal to extend the merit system which fails to tackle these questions 
unequivocally is hardly entitled to unqualified support. 

The President’s Committee passes over the first question entirely. 
Patronage is dogmatically treated as an unmitigated evil which is not to 
be trafficked with. Perhaps it is, but one is certainly entitled to ask 
whetker party government, as it has developed in this country, could 
survire without it. Organization, rather than common principles 
and policies, is the recognized touchstone of party solidarity today.? It 
would therefore seem incumbent upon advocates of the merit system 
either to explain how political appointments are to be reconciled with the - 
system or to propose a different basis for parties.’ 

Ths problem, however, may be put to one side for purposes of the 
present note. The Committee can hardly be censured for failing to raise 
the issue in a political document. The most distressing ambiguity in cur- 
rent advocacy of the merit system occurs in connection with the second 
question mentioned above. This is because there are two radically dif- 
ferent ideas as to how efficiency in government is to be secured. One of 
them places reliance upon legal rules limiting the freedom of administra- 
tors in the choice of personnel. The other places faith in strengthening the 
execuzive department, on the theory that the conferment of power com- 
menstrate with responsibility will call forth its own efficiency response. 
The significant point to bear in mind here is that these are really mutually 
exclusive alternatives. It is fatal to the success of either to inject elements 
prope? to the other. 

For example, if reliance upon executive Seenuiitee for administration 
is to be the method followed, a merit system, with all its paraphernalia 
of certrally concocted tests, must not be allowed to interfere with -the 
complste discretion of administrators in their use of it. In other words, 


1 Washington, Government Printing Office, 1937. 

2 Professor Merriam, among others, has emphasized this aspect of: American 
parties American Party System, rev. ed., New York, 1929), pp. 101-105. 

3 Professor Dimock raises the question, but does not answer it in terms of the 
American party system. Modern Politics and Administration (New York, 1937), p. 
297. 
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there should be ro control over an administrator other than that exerted 
by his own official superiors. His job must stand hostage for his conduct 
in choosing subordinates, in the same way, and to the same extent, as 
his conduct in carrying out any other aspect of his official duties. 

It is perfectly clear that the original establishment of the merit system 
in the federal administration did not observe these conditions. It repre- 
sented an application of the first theory of civil service as outlined above, 
rather than the second. By the law of 1883,‘ a Civil Service Commission ` 
was set up to act as a non-partisan check upon the freedom of adminis- 
trators in hiring and firing personnel. In other words, it was assumed 
that the executive branch was inherently disposed to make “political” 
appointments, and that the only way to prevent this was to set up a 
check upon the executive in the shape of an independent civil service 
administration. 

Since 1883, hcwever, a strong movement in favor of strengthening the 
administrative position of the President has developed. Administrative 
reorganization now means the integration in the executive cf control 

-over all the activities of government. It is therefore obvious that the 
advocates of acministrative reorganization must revise their attitude 
toward civil service reform. And it would appear reasonable to expect 
them to repudiate the older idea entirely. Unfortunately, this is not usu- 
ally done. Instead, an attempt is made to combine the old with the new 
in order to present an ostensibly unified Civil Service Reform front.’ 

This is substantially the position of the President’s Committee. 
Throughout the report, its members are staunch advocates of presi- 
dential power, but they are not above making eloquent appeals to tradi- 
tional check anc balance sentiment in order to get it. Perhaps the result- 
ing confusion of thought produces a salutary atmosphere for favorable 
Congressional consideration, and, if it went no farther than this, the 
Committee ought to be congratulated upon achieving a degree of political 
finesse rare among academicians. But the distinguished consultants seem 

` to have been seduced by their own rhetoric into making serious sub- 
stantive concessions to the opposition. 

Thus, while they propose an establishment, directly under the control 
of the President, headed by a Civil Service Administrator, as a substitute 
for the existing Civil Service Commission, they also provide for a Civil 

4 22 Stat. 403; U.S.C. Compact Ed., Title 5, sec. 682. 

ë The Commitzee is well aware of the different connotations of “merit system.” 
It even emphagizzs that “the original theory of merely protecting appointments 
from political influence through a legalistic system of civil service administration is 
inadequate to serve democratic government under modern conditions.” Op. cti., 
p. 7. Apparently, however, “inadequacy” is not inconsistent with application. 

8 Vide the solemn references to separation-of-powers doctrine calculated to in- 
duce Congress to abolish the pre-audit powers ofits own agent, the Comptroller- 
General. 
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Service Board whose members are to enjoy a tenure hedged about with 
all the familiar devices to secure freedom from executive influence. Not 
find. ng anything in particular for this Board to do except advise and 
recommend, they propose that it should appoint a special board of quali- 
fied examiners to conduct an open competitive examination for the office of 
Civi: Service Administrator. And the President is to be required to choose 
from the three highest names submitted to him! In other words, the Presi- 
dent is to be legally limited in his choice of this key man who was sup- 
posed to be completely subject to his control. 

Stranger still, the President’s Committee seems to take positive pride 
in these dubious results as a sort of supreme evidence of its good faith 
in advocating the merit system. It has a principle to fall back on: The 
merit system ought (as the text-books have been telling us these many 
years) to cover all non-policy-forming jobs; the job of the Civil Service 
Adrcinistrator is supposed to be non-policy-forming; ergo, we must see 
that he is duly tested and certified, let the chips fall where they may. 

This type of defense for depriving the Chief Executive of complete 
freecom of choice in selecting his assistants raises the whole question of 
the validity of the old saw of the text-books. Certainly there is a good 
deal >f naiveté in it; and this is beautifully illustrated in the Committee’s 
explenation of its recommendation. We are told that the President should 
not be hampered by civil service laws in his selection of policy-forming 
subo-dinates, because “in a democracy it is essential that the very highest 
posts be filled by the Chief Executive with persons who support his pro- 
gram and policies and in whom he has complete confidence.” 

By implication, lower positions may be filled with persons who do not 
support his program, and in whom he has not entire confidence. When 
state so baldly, it is clear that this is a false antithesis. Confidence is 
relative to the job to be performed. The fact that political convictions 
are irrelevant to the performance of most government jobs means only 
that shey are a factor which a good administrator will naturally disregard 
in meking such selections. In exactly the same way, a good administrator 
will pay attention to political convictions when appointing to the higher 
posts It is equally important that confidence of the superior in the 
inferior shall exist in both cases, and there is no more reason to doubt 
the competence of the administrator to apply appropriate criteria in the 
one case than in the other. 

The fallacy involved in smug references to policy-making versus policy- 
executing functions lies in the fact that these are not occupational indices; 
they are relational qualities. Even the President himself does not make 
policies vis à vis Congress, nor do any of his inferiors make policies 
vis à tas him. On the othér hand, all presidential appointees (including, of 
course, the Administrator of Civil Service) make policies in relation to 
their own subordinates. 
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The conclusion to be drawn from this simple fact is that whatever 
conditions are to govern the relationship between superior and inferior in 
the government service should be applied wherever that relationship 
exists. If we are sincere in our belief that responsibility should be con- 
centrated at the top, then it follows that not only the President’s selection 
of a Civil Service Administrator, but also the selection of every other 
administrator, should be made free of any compulsion by law. 

This means that wherever an administrator, whatever his rank in the 
administrative hierarchy, fails to observe relevant criteria in selecting 
personnel, the removing power, and not the courts, should be brought 
into play. Under no circumstances should it be possible for an officer, 
charged with selecting personnel, to plead that the latter were forced 
upon him by some outside agency. 

The usefulness of a “merit system” to an integrated administration thus 
depends upon its being definitely regarded as a service agency placing 
its resources at tre disposal of those who have appointments to make. 
That this service agency should have the right to compel choice from 
“the three highest” on a list of successful candidates, or that it should 
serve as a court of appeal for discharged employees, are propositions 
which should not be countenanced. 

There is reason to suspect that these conclusions will sound hopelessly 
fantastic to the loyal supporter of civil service reform. Yet there is much 
in recent experience to confirm them. The New Deal has been roundly 
condemned for failing to expose its alphabetical innovations to merit 
laws. Yet the exemple of the T. V. A. offers a very cogent warning that 
the indictment is not properly drawn. The New Deal is certainly to be 
condemned for allowing politics to influence the selection of personnel in 
many cases, but there is no reason to say that the proper alternative is 
the classified civil service. 

The T. V. A. 3eems to have made an enviable personnel record, not, 
indeed, without the benefit of civil service techniques, but without being 
constrained to accept dictation from an independent civil service author- 
ity in the matter of job-filling.’ In short, the use made of civil service 
techniques by the T. V. A. is the sort that should be made of them by 
every agency of government, high or low. If such liberty is abused, there 
is only one safe remedy, namely, to inculcate in the chief executive a 
sufficient sense of responsibility to ensure that he will hesitate to turn 
over any branch of government to machine politicians. 

KanneTH C. Coun. 

University of Washington. . 


1 The annual reports of the Authority for 1934 and 1936 detail the collaboration 
of the research division of the Civil Service Commission. See also L. J. O’Rourke, 
‘Personnel Aspects of the T. V. A.,” Personnel, Vol. 10, No. 4, p. 107; E. Francis 
Brown, “Men of T. V. A.” Commonwealth, Vol. 20, No. 18, p. 419. 
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Organization of the Executive Branch of the National Government of 
the United States: Changes between August 1, 1936, and May 31, 1937.1 
As in previous lists, mention is here made only of units specifically author- 
ized by law or established by the President by executive order under gen- 
eral cuthority vested in him. 

Advisory Commitiee of the Coast Guard Academy. Created by Publio No. 
38, 75th Congress, approved April 16, 1937, to examine the course of 
instruction and to advise the Secretary of the Treasury in regard thereto. 
Committee will consist of five ‘persons of distinction in the field of educa- 
tion,” who shall be appointed by the Secretary of the Treasury and who 
shall serve without pay, but who shall be reimbursed for actual expenses 
of trevel. 

Board of Visitors to the Coast Guard. Created by Public No. 38, 75th 
Congress; approved April 16, 1937, to “visit the Coast Guard Academy ` 
annually on a date to be fixed by the Secretary of the Treasury.” The 
Board will consist of two senators and three members of the House of 
Representatives to be appointed by the chairmen of the committees of 
the Senate and the House of Representatives handling legislation per- 
taining to the Coast Guard Academy. The chairmen of the two committees 
are to be ex-officio members. The members of the Board receive no com- 
pensetion, but are to be reimbursed for actual expenses. 

Capitol Auditorium Commission. Created by Public No. 6, 75th Con- 
gress, approved February 20, 1937, to investigate desirable sites for an 
auditorium in the city of Washington. Consists of the chairman and the 
ranking member of the House and Senate committees on public buildings 
and grounds and the Secretary of the Interior. 

jsaster Loan Corporation. Created by Public No. 5, approved February 
11, 1937, to make loans because of floods or other catastrophes in 1937. 
Has £ capital stock of $20,000,000, to be furnished by the Reconstruction 
Finance Corporation, which will appoint its officers and agent. 

Interdeparimental Committee to Codrdinate Health and Welfare Activities. 
Formally created by Executive Order No. 7481 of October 27, 1936, to 
spongor codperative working agreements among agencies of the govern- 
ment in the health and welfare field and to study and make recommenda- 
tions concerning specific aspects of the health and welfare activities of the 


1 In the December, 1933, issue of this Revimw, pp. 942-955, appeared a tabular 
review of the changes in major units of the national government between March 4 
and November 1, 1933. Supplementary lists have appeared in tae following issues: 
April, 1934: changes between November 1, 1933, and March 15, 1934; October, 
1934: changes between March 15 and June 30, 1934; February, 1935: changes be- 
tween June 30 and December 15, 1934; August, 1935: changes between December 
15, 1934, and July 5, 1935; October, 1935: changes between July 5 and August 12, 
1985; December, 1935: changes between August 12 and October 15, 1935; June, 
1036: changes between October 15, 1935, and April 15, 1936; October, 1936: changes 
between April 16 and July 31, 1936. 
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government. The Committee consists of assistant secretaries of the 
Treasury, Agricu_ture, Interior, and Labor Departments, and a member 
of the Social Security Board. This Committee was established informally 
in August, 1935, the only announcement being a White House press 
release. 

Joint Committee on Government Organization. Created by Public Resolu- 
tion No. 4, 75th Congress, approved February 3, 1937. Composed of nine 
members of the House appointed by the Speaker and nine members of 
the Senate appointed by the President of the Senate. It is the duty of 
the Joint Commiżtee to investigate the organization and activities of all 
agencies of the government and to recommend to the Senate and House 
of Representatives changes in organization, elimination of agencies, or 
reduction in personnel. The Joint Committee has held hearings. The 
testimony has not been published, but it is likely that it will be printed 
later. 

House Resolution No. 60, 75th Congress, adopted January 14, 1936, as 
amended by House Resolution No. 106 of February 2, created a House 
Select Committee on Government Organization consisting of nine mem- 
bers. Representative James P. Buchanan was chairman of this committee 
until his death, when he was succeeded by Representative John J. 
Cochran. Senate Resolution No. 69, adopted January 29, created a Senate 
Select Committee on Government Organization, consisting of nine mem- 
bers of which Senator Robinson: was chairman. The members of the 
Senate and House Select Committees are also members of the Joint Com- 
mittee, but the three committees are separate entities. 

Three other committees have been authorized recently for study of 
problems of reorganization. Senate Resolution No. 217, 74th Congress, 
adopted February 24, 1936, provided for the appointment of a Senate 
committee, which is known as the Select Committee to Investigate 
Executive Agencies of the Government, and of which Senator Byrd is 
chairman. This committee engaged the Brookings Institution to make 
a factual study and submit recommendations. House Resolution No. 
460, 74th Congress, adopted April 29, 1936, at the suggestion of the 
President, provided for the creation of a Select Committee on Reorganiza- 
tion, of which Representative Buchanan was chairman. This committee 
arranged to utilize the work of the Brookings Institution, but as the 
committee expired at the end of December, at the close of the statutory 
period of the 74th Congress, it was not able to make use of the Institu- 
tion’s findings. 

On March 16, 1936, the President created (without the issuance of an 
executive order) the ‘‘President’s Committee on Administrative Manage- 
ment,” which operated independently of the other committees. On Jan- 
uary 12, 1937, tae President transmitted to Congress the report of the 
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committee, which dealt in general with the consolidation of independent 

establishments and other existing agencies in 12 executive departments, 

but did not allocate the subordinate agencies to the several departments. 

The report of the President’s Committee on Administrative Manage- 
ment has been issued in the three following forms: 

(1) A quarto print (ix, 53 pp.), including the President’s message, 
issued by the Committee under the title Administrative Management in 
the Government of the United States. (2) A quarto print (v, 47 pp.) with the 
same “itle as above, but not including the President’s message, issued by 
the Committee; the message was printed in the Congressional Record for 
January 12. (3) An octavo print (84 pp.) issued as Senate Document 8, 
75th Congress, Ist session, containing both the message and the report; 
this may be obtained from the Superintendent of Documents for 10 cents. 

Rerorts by the Brookings Institution to the Senate Select Committee 
to Investigate Executive Agencies (Byrd Committee) have been issued 
as “committee prints” and may be obtained from the Superintendent of 
Documents, Government Printing Office, at the prices given below. These 
have the main title Investigation of Executive Agencies of the Government. 
Subtitles are as follows: 

No. 1. Report on Government Financial Agencies [preliminary print]. 
36 pp. 5 cents. (Out of print.) This contains a description of the 
agencies and recommendations concerning credit-granting agencies. 
It does not contain recommendations on bank supervisory agencies. 
A complete (starred) print will be issued. 

No. 2. Expansion in Governmental Activity. 19 pp. 5 cents. 

No. 3. Report on Government Activities in the Field of Public Supply 
and Property [including mapping and duplicating cf publications]. 
32 pp. 5 cents. 

No. 4. Report on Government Activities in the Field of Mineral Re- 
sources and Power. Pp. 101-135. 5 cents. 

No. 5, Financial Administration of the Federal Government. 110 pp. 15 
cents. 

No. 9. Report on Government Activities in the Promotion of Commerce | 
ard Industry. 42 pp. 10 cents. 

No. 10. Report on Government Activities in the Regulation of Pri- 
vate Business Enterprises. 107 pp. 10 cents. 

No, 1&. Government Activities in Library, Information [including pub- 
licity, motion pictures, and radio], and Statistical Services. 31 pp. 
10 cents. 

Reports, which probably may be obtained from the Superintendent of 
Documents, are being prepared on the following subjects: organization 
of federal law enforcement activities; government activities in the fields 
of the public domain, agriculture, and wild life and aquatic resources; 
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government activities in the field of transportation; government ac-- 
tivities in the field of public welfare; government activities in the field 
of public works and water resources; and government activities in the 
field of public personnel. 

The report (5 >p.) of the House Select Committee on Reviganieadou, 
created April 29, 1936, by House Resolution No. 460, 74th Congress, was 
issued as House Report No. 4, 75th Congress, Ist session, under the title 
Reorgantzation of Government Departments. 

National Gallery of Art. Created as a bureau of the Smithsonian Insti- 
tution by Public Resolution No. 14, 75th Congress, approved March 24, 
1937, to administer the building and art collection donated to tha govern- 
ment by A. W. Mellon. The Gallery will be under the direction of a board 
consisting of the Chief Justice of the United States, the Secretary of State, 
the Secretary of the Treasury, the Secretary of the Smithsonian Institu- 
tion, and five general trustees. The general trustees first appointed are to 
be chosen by the board of regents of the Smithsonian Institution, subject 
to the approval of the donor; their terms will expire on July 1 of every 
alternate year from 1939 to 1947; their successors will be appcinted for 
terms of 10 years by a majority vote of the general trustees. The name 
of the existing National Gallery of Art of the Smithsonian Institution is 
changed to the National Collection of Fine Arts; this unit and the Freer 
Gallery of Art will be continued as heretofore, anid will not be a part of 
the National Gellery of Art. 

Resetilement Administration. Recreational PENER TA projects trans- 
ferred to the Sezretary of the Interior by Executive Order No. 7496 of 
November 14, 1936; the direct administration is in the National Park 
Service. Remaining work of Resettlement Administration transferred to 
the Department of Agriculture by Executive Order No. 7530 of De- 
cember 31, 1936; the agency has been continued under the same name as 
a branch of the Department of Agriculture. By Executive Order No. 7546 
of February 1, 1937, six Indian subsistence homestead projects were 
transferred to the Department of the Interior, where they have been 
_ placed under the Office of Indian Affairs. 

United States Greater Texas and Pan American Exposition Commission. 
Created by Public Resolution No. 21, 75th Congress, approved April 9, 
1937, to supervise the activities of the United States in connection with 
an exposition to be held in 1937. The Commission consists of the Vice- 
President and the Secretaries of State, Agriculture, and Commerce. The 
resolution provides also for a Commissioner-General, to be appointed by 
the President by and with the advice and consent of the Senate; he is to 
serve without compensation, and to him the powers and duties of the 
Commission may be delegated. 

L. F. SCHMECKXEBIER. 

The Brookings Institution. 
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Tke Summer Schools and Other Educational Activities of the British 
Liberal Party.* The summer school was first adapted for political pur- 
poses in Great Britain by the Fabian Society early in the present century.) 
In the period before the World War, the only other political organization 
that sponsored summer schools—and in this case only intermittently— 
was the Independent Labor party. The Liberal party, beginning with the 
estaklishment of the Liberal Summer School in 1921, was the first major 
party to take up the idea. Neither the Fabian nor the Liberal summer 
schocl was founded as part of the official organization of the respective 
parert bodies; both, in their inception, were spontaneous movements 
initiated by enthusiastic members of the rank and file. The Fabian Sum- 
mer School, however, soon became an integral part of the organization of 
the Fabian Society, while the Liberal Summer School has remained 
throughout its existence an auxiliary party organization. 

The Liberal Summer School was originated as part of the post-war 
movement designed to rehabilitate the British Liberal party after its 
eclips2 during the war years. The apparent failure of the many attempts 
to restore the Liberal party to its former prominent pcsition in British 
polities should not be allowed to divert attention from the Liberal Sum- 
mer School as an agency for education and research within a major party. 
It is impossible here to enter at length upon the causes of the decline of 
liberalism in the world at large, and especially in Greet Britain.? It is 
necessary only to note that many British Liberals sincerely believed, in 
the years immediately following the World War, that a first essential for 
the recovery of their party was a general reconsideration and recasting 
of Liberal policy, in the light of fundamentally changed conditions.’ It 
was felt that the main outlines of the traditional Liberal policy had al- 
ready been realized, especially with the enactment of the social program 

* This article is based mainly on research and observation in Great Britain as 
a follow of the Social Science Research Council. Grateful acknowledgment of the 
financial assistance received from this source is hereby made. 

1 See Joseph R. Starr, “The Summer Schools and Other Educational Activities 
of British Socialist Groups,” in this Revirw, Vol. 30, pp. 956-974 (October, 1936). 

2Se3 H. J. Laski, The Siate in Theory and Practice (New York, Viking Press, 
1936). 

3 Ras the expression of this opinion by two leaders of the summer school move- 
ment, as follows: E. D. Simon, ‘‘The Liberal Summer School,” Contemporary Re- 
view, Vol. 180, pp. 288-303 (September, 1926), and Vol. 136, pp. 273-279 (Sep- 
tember, 1929); Ramsay Muir, “The Latest Liberal Split,” London Nation, Vol. 
40, p. 534 (January 29, 1927), and “The Liberal Summer School and the Problems 
of Industry,” Contemporary Review, Vol. 132, pp. 282-289 (September, 1927). See 
also Hilton Young, “The Disorganization of Liberalism,” tbid., Vol. 119, pp. 442- 
450 (April, 1921); A. G. G., “The Spirit of Liberalism,” London Nation, Vol. 33, 
p. 513 (July 21, 1923). 
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of the pre-war Literal cabinet, the statutory limitation of the powers 07 
the House of Lords, the consummation of political democracy in the 
Representation of the People Act of 1918, the disestablishment of tha 
church in Wales, and the initiation of a hopeful plan for international 
peace.‘ On the other hand, there was imperative need for the formulation 
of Liberal policy upon the new and pressing social and economic problems 
of the post-war era, especially those connected with the industrial life d 
the nation. A few Liberals who diagnosed the situation in this way were 
responsible for ths foundation of the Liberal Summer School. They per- 
ceived that a summer school could be made to serve as a useful agency fa 
reformulating Likeral policy. 

It was fitting that the summer school, like another great Liberal move- 
ment of the last century, should originate in Manchester. In 1919, a small 
` group of Manchester business and professional men, of whom the leading 
spirit was E. D. Simon, a manufacturer, became interested in formulatirg 
a Liberal policy with reference to the problems of industry. In their many 
discussions, the members of this group formulated some tentative pro- 
posals which were offered as resolutions in the early post-war conferene:s 
of the National Liberal Federation, but which were not accepted. After 
further discussions, Ramsay Muir, then professor of history in the Uri- 
versity of Manchaster, undertook to express the opinions of the group ina 
little book, Liberalism and Industry." These forward-looking Liberals 
were, however, aware that their proposals were incomplete and in need of 
clearer definition; so they considered how they could obtain the assistance 
of the leading economists and industrialists of the Liberal party.’ At a 
small week-end conference held in the spring of 1921 on E. D. Simon’s 
farm in Herefordshire, attended by E. D. Simon, Ramsay Muir, Philp 
Guedalla, T. F. Tweed, Edward Scott, and a few others, a summer schcol 
was decided upcn as the best means of stimulating the revival of the 
party.’ It was believed that, in a summer school, research for a party 
policy could be carried on under conditions more conducive to quet 
deliberation than in the ordinary political meeting or conference, and that 
the apathetic mass of the party might be educated to accept progressive 
ideas. Moreover, it was conceived that a summer school sponsored by 


1 See, as an early analysis to this effect, Harold Spender, “The War and zhe 
Parties,” Contemporary Review, Vol. 113, pp. 185-143 (February, 1918). 

ë See Ramsay Muir, Liberalism and Indusiry (London, Constable, 1920), end 
especially the preface of the American edition (Boston and New York, Houghton 
Mifflin, 1921); A. P. Nicholson, The Real Men in Public Life: Forces and Factor: in 
the State (London, Collins, 1928), p. 264; E. D. Simon, “The Liberal Summer 
School,” Contemporary Review, Vol. 180, pp. 298-303 (September, 1926}, at p. £99. 

£ See editorial comment in the Manchester Guardian, August 3, 1923. 

7 See Ramsay Muir’s account of the origin of the Liberal Summer School in the 
Weekly Westminster, August 2, 1924. 
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persons not formally connected with the official party organization would 
be unhampered by the timidity and caution characteristic of an estab- 
lished institution. It.might be expected to proceed more boldly, and to 
propose the radical solutions that the circumstances seemed to demand. 
This small group of Liberals accordingly decided to sponsor a summer 
school to meet in 1921. They reserved the accommodations of a hotel at 
Grasmere, a resort in the lake district, for the last week of September, and 
invited about a hundred of the younger Liberals to meet there for dis- 
cussion. 

The first Liberal Summer School was in session at Grasmere, September 
26-30, 1921.8 It was attended by about 70 persons from many walks of 
life. Not a single leader, or member of Parliament, or paid official of the 
Liberal party was present. No attempt had been made to fill the program 
witk set lectures and papers. At each plenary session of the school, one 
person was designated to open the discussion and to sum up at the close. 
Smaller groups met at odd moments to continue the discussions. The 
dominant interest of the school was the same as that of the Manchester 
group—to discover a Liberal industrial policy. The school did not, how- 
ever, succeed in formulating such a policy; the discussions served rather 
to reveal the sharp differences of opinion that existed within the Liberal 
party at that time. But there was general agreement on the value of the 
summer school as a method of realizing the common aim of the group, 
and a desire to arrange matters so that the discussions might, in future 
years, influence a larger number of members of the varty. It was ac- 
cordingly decided that the Liberal Summer School should become a 
permanent institution, and that it should be held each year in a con- 
venient location, and organized in such a way that it might be attended 
by hundreds of Liberals. This desire for a large attendance, and the fur- 
ther decision that the Liberal Summer School should bs held alternately 
in Oxford and Cambridge, reveal that the founders had in mind as their 
model the University Extension summer meetings, rather than the 
Fabian Summer School. The members of the first Liberal Summer School 
chose an executive committee, which was charged with responsibility for 
planning the subsequent meetings. 

In 1922, the Liberal Summer School assumed in most respects the form 
that it has since retained.® In that year, the sponsors of the school in- 

t Accounts of the first Liberal Summer School were written by special corre- 
spondents, who attended the meetings, of the London Times (issues of September 2, 
26, ard 28, 1921) and of the Manchester Guardian (issues of September 28, 30, and 
Octoker 1, 1921). Philip Guedalla’s recollections of the acne may be found in the 
Weekly Westminster, August 2, 1924. 

? On the 1922 session, see the Federation News (organ of the Women’s National 


Liberal Federation), No. 13 (March, 1922); London Times, March 10,. August 2, 3, 
5, 10, 1922; Manchester Guardian, August 1, 2, 5, 7, 8, 9, 1922; Liberal Magazine, 
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augurated the practice of holding the meetings in either Oxford or Cam- 
bridge, with the dates selected so as to include the August bank holiday. 
This plan resulted :n a much larger attendance, as about 600 persons were 
present at the school at Oxford, August 1-9, 1922. The summer school 
movement received the blessing of Lord Oxford, who, as Mr. Asquith, 
was then leader af the Liberal party. Lord Oxford gave the opening 
address at the first evening session, and praised the summer school as an 
experiment which might prove an important factor in the revival of 
the Liberal party. Since 1922, the committee of the Liberal Summer 
School has made it-a regular practice to obtain a prominent party leader 
to cpen the program of each annual meeting. The practice was also in- 
augurated in 1922 of transiorming the last session of the school into 4 
public meeting for propagandist purposes, with a prominent politician as 
the speaker. A large hall is obtained for the purpose, and on some oc- 
casions as many as 3,000 persons have attended these rallies. Propagan- 
dist meetings hava not, however, been held in connection with all the 
sessions of the Liberal Summer School, especially those following the 
diss.ppointment of the party in the election of 1929. 

The relatively long session of 1922 was solidly filled with lectures and 
papers, given by Liberal politicians and college professors. There were two 
sessions daily except Sunday, one in the morning and one in the evening. 
Two papers or lectures were heard at the morning session and one in the 
evening, each being followed by an opportunity to question the speaker. 
The informal and extensive discussions of political and economic subjects 
by the rank and file of the school, as had occurred the previous year at 
Grasmere, were not duplicated at Oxford in 1922. Observers of the Oxford 
school recorded that the questioning of speakers was desultory, and that 
a spirited discussion followed only one paper—that of W. T. Layton. The 
Likeral Summer Szhool thus took shape at this early date as an institution 
designed to give an opportunity to the relatively few active, thinking, 
and articulate members of the party to air their opinions for the edifica- 
tion and inspiration of a large assembly of party members. 

The program cf the 1922 school was not, as in the previous year, ` 
limited to industrial subjects. The papers and lectures now covered a wide 
range of subjects—foreign policy, the League of Nations, armaments, 
international finance, mandates and national minorities, Egypt, India, 
national finance, wage policy and practices, public ownership, the mining 
industry, and the machinery of government. This catholicity of interests 
has been characteristic of all subsequent Liberal Summer Schools, except 
that of 1927, which returned to the original theme of industrial policy. 


‘ Yol. 30, pp. 230-281,%454—461, 577-616 (April, July, September, 1922); Weekly 
Westminster, August 2, 1924; E. D. Simon, “The Liberal Summer School,” Con- 
temporary Review, Vol. 130, pp. 298-303 (September, 1926), at pp. 299-300. 
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A nunber of the papers and lectures of the 1922 school were collected and 
published as an inexpensive volume.!” 

In the 1923 school, held at Cambridge, August 2-9, a plan was initiated 
to encourage more general participation in the discussions of the topics 
dealt with in the lectures and papers." Two large committee rooms were 
provided, in each of which the interested members of the school could 
assemble late in the afternoon to question the author of one of the papers 
read in the morning session, and to engage in an informal discussion of 
the subject of the paper. This plan met with high approval at the time, 
and similar afternoon discussions have been a regular part of the programs 
of all subsequent schools. These discussions have made it possible for the 
more enthusiastic members to take a direct part in the work of the school. 
The fundamental character of the school as an agency for the expression 
of the ideas of a relatively small number of Liberal thinkers has, however, 
not been changed. 

The Liberal Summer School of 1924, held at Oxford, July 30—August 6, 
exhibised no unusual features in progrem or administrative arrangements, 
but wes regarded by many friends of the movement as the most successful 
sessior up to that time.” An innovation at the 1925 school, held at Cam- 
bridge, July 29—-August 5, was the appearance of some foreign liberals on 
the program.” In 1928, the usual program of lectures and papers was 
varied. by holding debates on three successive evenings.“ These debates 


10 Kzsays in Liberalism (London, Collings, 1922). 

4 On the 1923 session, see London Timea, June 12, August 4, 9, 10, 1923; Man- 
chester Tuardian, August 3, 4, 6, 8, 10, 1923; Barbara Bliss, ‘‘The Liberal Summer 
School,’ Federation News, No. 28 (October, 1923); London Nation, Vol. 33, pp. 
590-592, 597-612 (August 11, 1923); Liberal Magazine, Vol. 31, pp. 534-535 
(September, 1923), Vol. 32, p. 414 (July, 1924). In 1923, the Daily News began to 
publish some of the most important papers read at the summer school as pamphlets 
in what was called “The New Way Series.” In the next four years, fifteen pamphlets 
on a variety of subjects were published. 

12 On the 1924 session, see London Times, May 13, July 31, August 1, 2, 4, 5, 7, 
1924; Manchester Guardian, July 80, 31, August 1, 2, 4, 5, 6, 7, 1924; Weekly 
Westminster, July 26, August 9, 1924; London Nation, Vol. 35, p. 580 (August 9, 
1924); .iberal Magazine, Vol. 32, p. 521 (September, 1924). 

13 On the 1925 session, see London Times, July 30, 31, August 1, 3, 4, 5, 6, 1925; 
Manchester Guardian, July 29, 30, 31, August 1, 3, 4, 5, 1925; Weekly Westminster, 
August 8, 1925; Liberal Magazine, Vol. 33, p. 540 (September, 1925). On the 1926 
session, see London Times, April 3, June 15, July 9, 24, 26, 27, 29, 30, 31, 1926; 
Manchester Guardian, July 24, 26, 27, 28, 29, 30, 31, 1926; Westminster Gazette, 
July 3L 1926; London Nation, Vol. 39, pp. 434-435 (July 17, 1926); Liberal 
Magazize, Vol. 34, pp. 463-466, 520-523 (August, September, 1926). On the 1927 
session, see London Times, March 29, June 29, July 29, August 1, 2, 3, 4, 5, 1927; 
Manchester Guardian, July 29, 30, August 1, 2, 3, 5, 1927; Liberal Magazine, Vol. 
35, p. 445 (July, 1927); Liberal Women’s News, No. 68 (September, 1927); New 
Statesmen, Vol. 29, p. 500 (July 30, 1927). 

14 Or the 1928 session, see London Times, August 6, 7, 8, 9, 10, 1928; Manchester 
Guardian, August 2, 3, 4, 6, 7, 8, 9, 10, 1928. 
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were significant also in that they marked the first appearance of Socialists 
and Conservatives as speakers at a Liberal Summer School. The com- 
mittee of the Liberal Summer School has never been narrowly partisan 
in choosing speakers to appear on the programs. Liberals and Conserva- 
tives have also served from time to time as speakers at the summer schools 
of the Fabian Society and the Independent Labor party. The interchange 
of speakers indicates that the political summer schools, if they have not 
succeeded in attaining a truly academic attitude, have at least avoided 
the excesses of partisanship. 

` The Liberal Summer School has continued to meet regularly in August 
of each year at Oxford or Cambridge. The attendance at each school 
increased steadily down to 1928, except in 1926, when a conflict with 
another large assembly in Oxford made it necessary to hold the school a 
week earlier than usual. The attendance at two or three of the summer 
schools precedinz the Libaral disappointment in the election of 1929 was 
about 1,000. Since 1929, as part of the general decline of the Liberal 
party, the summer school has lost in popularity, until in some years 
hardly more than 100 persons have been in attendance. It appears that 
a nucleus‘of members have attended regularly each year from the begin- 
ning, but a number of observers have from time to time recorded that 
more than half of the membership of each school has been made up of 
newcomers. 

The members of the Liberal Summer School pay their own expenses, 
and also contribute to the expenses of the school by paying a registration 
fee of ten shillmgs each. The expenses of the school consist of rent, 
postage, printing, and similar items. No speaker at a Liberal Summer 
School has ever been paid a fee, nor even his expenses. A limited number 
of scholarshipshave from time to time been provided, to make possible the 
attendance of able persons of limited means. The announcements of the 
schools often state that many local Liberal Associations and Liberal 
Federations have arranged to grant scholarships on a competitive basis. 
Similar awards of scholarships have been made by certain newspapers, 
especially the News Chronicle and the Starmer group of papers. During 
Ramsay Muir’s brief editorship of the Weekly Westminster (November 3, 
1923—January 30, 1926), that paper sponsored a scholarship fund, sub- 
scribed by well-to-do friends of the Liberal Summer School.!® Awards were 
made to the winners of an essay-writing contest. In 1927, the National 
League of Yourg Liberals collected a fund, and awarded scholarships in 
a similar manner. The scholarships usually have the value of £5, with 
smaller consolation prizes for the runners-up. 


u Weekly Westminster, May 17, 24, 81, July 19, 1924; May 23, 30, June 6, July 18, 
1925. f 

18 See Forward View (organ of the National League of Young Liberals), Vol. 1, 
No. 5 (May, 1927). 
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Recreational and social activities do not occupy as large a place in the 
progrems of the summer schools of the Liberal party as in those of the 
Social st groups. The recreational side of the first Liberal Summer School 
at Gresmere was not organized in any formal way. Some of the discussions 
were held in the open air, and in other ways the members of the school 
enjoyed the amenities of the countryside. Beginning with the 1922 school, 
the afvernoons have been left free for recreational purposes. Dances, teas, 
garden parties, and excursions to near-by points of interest are organized, 
and facilities are provided for boating, tennis, and other sports. After the 
address on the last evening of the school, the younger members usually 
present a political skit or revue in which leading figures and recent events 
in the political world are burlesqued. 

The Liberal Summer School has never been hampered by a rigid or- 
ganization, As E. D. Simon has said, it has no constitution—not even an 
unwritten one.” A program committee, which is structurally a sub- 
committee of the council of the Liberal Summer School, is appointed for 
each session.'® The executive committee, chosen at the first Liberal Sum- 
mer School, has served continuously since that time without reélection. 
The orly change has been the codption of other Liberals to form a larger 
and more representative council. The absence of formal connection be- 
tween the summer school and the official organization oi the party has 
often keen emphasized. It is true that at the beginning the summer school 
group included no member of Parliament, nor any person connected with 
the certral party organization.!® As the years passed, the connection be- 
tween the summer school and the party organisation became much closer. 
The frsquent appearance of party leaders as speakers at the summer 
school was evidence of this. When Ramsay Muir was appointed secretary 
of the Liberal Central Office (1929), and when he was later elected to the 
chairmanship of the National Liberal Federation (1931), there was at 
least a personal connection between the summer school and the official 
party organization. The relationship became closest in 1928, when the 
summer school group was received enthusiastically into the bosom of the 
party and allowed to dictate the official party policy.*° 

The success of such an undertaking as the Liberal Summer School 
always depends largely upon the work of the general secretary. This office 
was held until 1927 by T. F. Tweed, who was at the same time the or- 
ganizinz secretary of the Manchester Liberal Federation, and during this 
time the office of the Liberal Summer School was maintained in Man- 

1 E. D. Simon, “The Liberal Summer School,” Contemporary Review, Vol. 1386, 
pp. 273-279 (September, 1929), at p. 279. 

18 See the annual announcements of the sessions and Ramsay Muir’s account of 
how the programs are constructed, Weekly Westminster, August 9, 1924. 

9 Weekly Westminster, August 2, 1924. - 


20 See. editorial comment on the relation between the summer school and the 
party, Kanchester Guardian, August 2, 1928. 
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chester. Since 1927, the general secretary has been Miss Sydney Brown, 
and the office has been maintained in London.™ 

The Liberal Summer School, as the name implies, is an educational 
agency of the Liberal party. It has been employed only incidentally as a 
means of obtaining new recruits for the party. The vast majority of the 
persons who attend its sessions are already convinced Liberals. They are 
preponderantly middle-class persons of some means, ranking well above 
the average in intelligences and formal education. There can be no doubt 
that most of the persons who attend the Liberal Summer School have a 
real desire for reflection and study. They have a serious interest in ob- 
taining instruction upon current social, economic, and political problems, 
and the Liberal attitude towards them. A settled tradition exists that the 
speakers at the summer school shall discuss their subjects in an academic 
manner, and shall carefully avoid the catch phrases and emotional appeals 
so characteristic of the ordinary political speech.” All told, the Liberal 
Summer School is really a school, and a' considerable part of the more 
active adherents of the party have received instruction in its sessions. 

While important to the Liberal party as an educational agency, the 
summer school has, however, rendered more valuable services as an in- 
stitution for research. Its most valuable service in this connection has 
doubtless been the provision of a forum where individuals may contribute 
the results of their researches, but its stimulation and sponsorship of 
coéperative research have also been of special significance. Some of the 
papers read at early sessions of the school were the result of long discus- 
sion and research by the executive committee of the summer school, after 
which the writing and presentation of the paper was entrusted to one 
member.® In 1924, a permanent research department was set up in con- 
nection with the summer school.“ Throughout its two years of existence 

1 London Times, March 29, 1927. 

z Seo the records of the 1924 session for comments on the late ©. F. G. Master- 
man’s departure čirom the “summer school manner” in his speech on “Unemploy- 
ment and Security of Livelihood.” 

3 See the remarks of Ramsay Muir in the Weekly Westminster, August 2 and 
9, 1924. Probably the most important papers of this class were the following, which 
were presented as part of the 1923 program: Sir William Beveridge, “Insurance for 
All and Everything,” New Way Series, No. 7; A. D. McNair, “The Problem of the 
Coal Mines,” ibid., No. 8. It has been repeatedly claimed that the former of these 
papers influenced the policy of the Conservative government of 1924, and that the 
latter was the germ of the report of the royal commission on the coal industry in 
1928; see Ramsay Muir, Weekly Westminster, August 2, 1924, and “The Liberal 
Summer School and the Problems of Industry,” Contemporary Review, Vol. 132, 
Dp. 282-289 (September, 1927); E. D. Simon, “The Liberal Summer School,” 
ibid., Vol. 180, pp. 298-303 (September, 1926); and editorial comment in the 
London Nation, Vol. 39, pp. 484-435. 

u Weekly Westminster, August 2, 1924; E. D. Simon, “The Liberal Summer - 
School,” Contemporary Review, Vol. 136, pp: 278-279 (September, 1929), at pi 374; 
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this agency was handicapped financially, and it accomplished little or 
nothing. Its chief activity was the conduct of what was known at the time 
as the “National Liberal Inquiry,’’ which was intended as a research 
project to discover the trend of Liberal thought on the questions of the 
day, and as a kind of extension course connected with the summer school. 
The research department began by preparing questionnaires on a number 
of current problems, and these were circulated widely to Liberal organiza- 
tions all over the country.™ It was intended that the replies received from 
each of these questionnaires should be examined carefully by an expert 
committee, and that the committee’s report should be a formulation of 
Liberal policy on that subject. The scheme was not successful, and no 
report of any value resulted.* 

In the meantime, another Liberal séisareh project had been carried 
to completion. This was the inquiry into the conditicn of the coal in- 
dustry, which resulted in the publication of the report, Coal and Power.*" 
This investigation was sponsored and financed by David Lloyd George 
after his re-entry into the Liberal party in 1923. The summer school 
group had no formal connection with this project, although some of its 
members served on the committee that Lloyd George assembled about 
him. The committee had the assistance of numerous experts, who visited 
the zoal fields in Great Britain, France, and Germany and submitted 
recommendations and memoranda. After discussion, these were embodied 
in the report of the committee. The committee rejected the miners’ 
proposal for state socialism in the coal industry, and recommended in- 
stead the nationalization of the ownership of the mines with a continuance 
of the existing management under the supervision cf a non-political 
commission. The committee’s recommendations for a more general use of 
electrical power were an early influence leading to the great advances in 
electrification that have since been made. At the time of its publication, 
this report was labelled as.a Lloyd George scheme, and was received 
Liberal Year-Book (1925 and 1926); Forward View, Vol. 3, No. 32 (September, 
1929 

ak subjects of the questionnaires were the drink problem, trade-union policy, 
inher-tance, fair wages and family allowances, population problems, and the organ- 
isaticn of industry. See the Liberal Magazine, Vol. 33, pp. 584-585, 625-627, 695- 
696, "55-757 (October, November, December, 1925); Vol. 34, pp. 57-58 (January, 
1926); Liberal Women’s News, No. 47 (October, 1925), No. 48 (November, 1925), 


No. 51 (February, 1926); Weekly Westminster, August 8, October 3, 17, and all issues 
until the last of this paper (January 30, 1926): 

28 See a summary of the results of the first questionnaire in the London Times, 
July 13, 1926. At least two of the papers read at the 1926 session of the Liberal 
Sumner School—that of Lord Meston on the drink trade and that of H. D. Hen- ` 
dergoa on inheritance taxes—utilized the results of these inquiries. 

37 Coal and Power: The Report of an Enquiry Presided Over by the Right Hon. 
D, Lioyd George (London, Hodder and Stoughton, 1924). 
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coldly by the official party organization. Its main proposals were not 
adopted as official Liberal policy until over a year later, in 1925.28 

Still drawing upon the famous fund that had come under his personal 
control after the dissolution of the war-time coalition, Lloyd George 
speedily set up ancther committee. The subject of the second inquiry was 
the agricultural industry, and the whole problem of the utilization of the 
land in both rural and urban areas. This investigation resulted in the 
publication of a two-volume report, The Land and the Nation and Towns 
and the Land.®® Again, the summer school group had no formal connection 
with the work. This elaborate report does not lend itself to summary. Its 
most striking features were the recommendation that the state should 
assume the overlordship of cultivable land, dispossessing the landlords 
and letting out the land on a basis of “cultivating tenure,” while requiring 
the tenants to pay annuities to the former owners; and its trenchant 
attack upon the slum conditions of the cities. Early in 1926, shortly 
after the publication of this report, the executive committee of the 
National Liberal Federation submitted policy resolutions embodying the 
main proposals, first to the Liberal and Radical Candidates Association, 
and later to a special conference in which all important Liberal organiza- 
. tions were represented. These organizations modified the proposals to 
admit of a variety of tenures for land taken over by the state.*° Modified 
in this way, the proposals of the Lloyd George land committee were 
adopted by the regular conference of the National Liberal Federation in 
1926, and became the official policy of the party.*! 

The two researsh movements within the Liberal party—the Liberal 
Summer School and the well-financed projects of Lloyd George—were 
brought together for united action in 1926 in the “Liberal Industrial 
Inquiry.” The spevial talents of the semi-academic summer school group, 
which had for some years been studying the problems of industry, and the 
brilliant leadership of Lloyd George were thus unified in the service of 
party and state. From the fund at his disposal, Lloyd George placed a con- 
siderable sum on deposit for the Liberal Summer School to finance an 
extended study of the condition of British industry. The executive com- 


2 Ramsay Muir, ‘Thoe Liberal Party,” Contemporary Review, Vol. 180, pp. 6-13 
(July, 1926), at p. 9; National Liberal Federation, Proceedings in Connection wih 
the 48rd Annual Meeting ... 1986, pp. 14-15. 

39 The Land and the Nation: Rural Report of the Liberal Land Committee, 1988- 
1985 (London, Hodcer and Stoughton, 1925); Towns and the Land: Urban Repori 
of the Liberal Land Committee, 1983—1985 (London, Hodder and Stoughton, 1925). 

% National Liberal Federation, Proceedings in Connection with the 48rd Annual 
Meeting ... 1926, pp. 11-12. 

3 Ibid., pp. 48-47; Land Policy Proposals as Adopted at the Liberal Conference 
Held in the Kingsway Hall, London... February 17th, 18th, and 19th, 1986 (London, 
Liberal Publication Department, 1926). 
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mittee of the Liberal Summer School took full charge and selected an 
executive committee of the Liberal Industrial Inquiry, which in turn 
invited other persons to serve on sub-committees and employed a staff 
of experts. The persons who took the leadership in the Liberal Industrial 
Inquiry were those who had been prominent from the first in the Liberal 
Summer School, but they now found themselves associated with the 
principal parliamentary leaders of the party. 

The executive committee of the Liberal Industrial Inquiry began its 
work by dividing up the broad field of research, placing each section in 
charge cf a sub-committee. Sub-committees were created on the following 
subjecte: general survey of the industrial situation, functions of the state 
in relation to industry, industrial and financial organization, trade- 
unions, wages and the status of the worker in industry, and unemploy- 
ment. These subjects indicate the extraordinary breadth of the inquiry. 
The sut-committees were provided with adequate secretarial services, 
and with a staff of experts of about a half-dozen members. To obtain the 
factual information for their study, the committee members supple- 
mented their own knowledge and experience by holding many semi-public 
hearings. to which persons were invited regardless of party affiliation, and 
studied innumerable reports and memoranda submitted by their own ex- 
perts. The findings and recommendations of all the sub-committees were 
later submitted to the general executive committee, and thoroughly dis- 
cussed and codrdinated by it.” The final result was the comprehensive 
report published as Britain’s Industrial Future, commonly known as the 
“Yellow Book.’ 

This report was a realization of the original purpose of the summer 
school movement. It was a detailed formulation of Liberal policy on a 
broad range of social and economic subjects. Its many proposals included 
schemes ior a Board of National Investment to plan the uses of the 
national savings, an economic advisory staff for the cabinet, legislation to 
secure a more equitable distribution of the earnings of industry, the 
representstion of workers in the control of industry, and an ambitious 
program of public works and national development as a cure for un- 
employment. Throughout March, 1928, these proposals were discussed 
in a dozer. regional conferences of the National Liberal Federation, and 
received general approval.“ Later, a series of resolutions, expressing the 

3 On tha administrative organization and procedure of the Liberal Industrial 
Inquiry, see the preface to its report; Ramsay Muir, “The Liberal Summer School 
and the Problems of Industry,” Contemporary Review, Vol. 132, pp. 282~289 (Sep~ 
tember, 1927), at p. 287; London Times, January 29, 1027. 

B Britair’s Industrial Future: Being the Report of the IAberal Industrial Inquiry 
(London, Benn, 1928). 

“u Ramsay Muir, “Liberalism and Industry,” Contemporary Review, Vol. 133, 
pp. 555-563 (May, 1928). 
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principal recommendations of the Liberal Industrial Inquiry, were œ- 
thusiastically endorsed by a special conference of the National Libeval 
Federation, whish was attended by some 2,000 delegates representing 
Liberal organizations all over the country.® The report thus became the 
official policy of the party. In this event, the Liberal Summer School 
reached the zenith of achievement and influence within the Liberal party. 
From humble teginnings, the summer school group had now reached a 
position of intellectual leadership, and its members were accepted as she 
prophets of the party. They had endowed the party with a platform re- 
lating to economic questions. 

The prospects of the Liberal party before the election of 1929 did 
indeed seem bright. Equipped with a rejuvenated organization and a new 
policy, and gererously financed from the Lloyd George fund, it seemed 
that the party had real chances of persuading the electorate to adopt a 
middle way. It was not supposed, of course, that many voters would read 
the 500 pages cf the Yellow Book, and, convinced of its soundness, hasten 
into the Liberal ranks. To encourage wider popular knowledge of the 
volume, abridged editions of it were prepared, and the Liberal election 
` literature of 1£29 contained frequent references to it and extracts from it. 
The Liberal election pledge, We Can Conquer Unemploymeni,®" wag put 
forward as a sipplement to the Yellow Book and as an application of its 
general principles to specific proposals. The portion of the Yellow Book 
selected for campaign purposes was the recommendations for lideral ` 
spending on public works and national development. It was proposd to 
spend large sums on road-building, housing, telephone and eleczrical 
development, land drainage, and other projects; but the most startling 
feature of the scheme was that all this was not to add one penny to 
national or local taxetion. Whether out of suspicion of. the finensial 
aspects of the scheme, or from general disbelief in the efficacy of a publie 
works program as a cure for unemployment, or for some other reason, it 


* National Liberal Federation, Industrial Policy Proposals Adopted at the Xtngs- 
way Hall, Kingeway, London, W. C., on March 87th, 28th, and 29th, 1928 (Lendon, 
1928). 

» J, Stuart Hodgson, The Liberal Policy for Industry: A Shorter Version of 
“Britain's Industrial Future,” The Report of the Liberal Industrial Incutry (London, 
Benn, 1928); Fifty Points from the Liberal Industrial Report (London, reprinted zrom 
the Daty News and Westminster Gazette, 1928). 

3! We Can Tonquer Unemployment: Mr. Lloyd George’s Pledge (London, Cassell, 
1929). For favorable comment on this election pledge, see J. M. Keynes anc H. D. 
Henderson, Cen Lloyd George Do It? : An Examination of the Liberal Pledge (London, 
Nation and Athenaeum, 1929). See also How to Conquer Unemployment: Labor's, 
Reply to Lloyd George (London, The Labor Party, 1929). The Conservative govern- 
ment issued a reply to the Liberal proposals in a white paper with the title, Memo- 
randa on Ceriain Proposals Relating to Unemployment” (Pp. 54, Cmd. 3331), of 
which an extended summary is given in the London Times, May 13, 1929 
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is a matter of history that the British electorate refused to put its trust 
in Lloyd George and the Liberal party. The election of 1920 was a great 
disappointment to the Liberals, and perhaps most of all to the summer 
school leaders who had spent so many years in research for.a party pro- 
gram, ouly to have it rejected emphatically by the voters. 

Little is to be gained by attempting to re-argue the pros and cons of the 
Liberal proposals as put forward in the election of 1929. The many ob- 
vious similarities between them and President Franklin D. Roosevelt’s 
New Des suggest that the real test of the soundness of the Liberal scheme 
is being made in this country. At any rate, the Liberals remained con- 
vinced of the value of their plans, and tried to force them upon the second 
Labor government.** In more recent years, the fissiparous tendencies of 
the Liberal party and other factors have resulted in the further decline of 
Liberalism in Great Britain, and the Liberal proposals have steadily 
receded into the background. 

It may be argued that the fate of the Liberal party in the election of 
1929 proves that research by a political party is a delusion, and that any 
political party that places itself in the hands of intellectuals is doomed to 
electoral defeat. This, however, may not be a correct interpretation of 
these everts. It may merely be true that the heroic efforts of the Liberal 
Summer School to elaborate a policy were not sufficient to counteract the 
many other forces which were, at the same time, making for the decline 
of Liberalism. The results of political research cannot be measured solely 
in terms of electoral success. Many of the Liberal proposals put forward 
since the World War have been adopted and carried into effect by other 
parties. They have influenced both the Conservative and Labor parties, 
and they have attracted the attention of progressive thinkers and 
organizaticns in other lands. It is often the thankless task of opposition, 
or “third,” parties to furnish ideas to their political opponents. 

One thing is, however, clear. The results of research, such as that 
carried on by the Liberal Summer School, are not for popular consump- 
tion. A vast electorate cannot be appealed to on such a plane. Political 
research cannot ever be cloistered, completely removed from the in- 
fluences of the arena of conflict. The Liberal research agencies always 
kept up realistic contacts with the world of active politics; yet their 
reports have certainly not been suited for use as campaign documents. It 
is necessary to simplify, to explain, to translate into tabloid form. The 
Liberal experience suggests that they—even under the leadership of as 
clever a politician as Lloyd George—did not succeed in developing the 
right techniques for the purpose. It suggests, indeed, that new political 
techniques are needed, such as have not yet been developed anywhere. 


38 How to Tackle Unemployment: The Liberal Plans as Laid before the Government 
and the Nation (London, 1930). 
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Not much more needs to be said about the Liberal Summer School. It. 
reached the climax of its development in 1929, and since that date it hag 
declined along with the party itself. Its sessions have been held regularly 
each year, and it is still the focal point of intellectual inquiry within the 
party. Some attempts have been made in recent years to make it the rally- 
ing point for all persons of progressive sentiments regardless of party; to 
make it, in other words, the nucleus of a new center party. This is not the 
only effort to create a united front of the center of British politics, and, 
like the others, it does not seem to have attained much success. The 
effort is significant chiefly because it shows that the summer school group 
is maintaining its organization and ideals in the face of adversity, and 
that, should conditions change in the future and seem to make possibla a 
Liberal revival, the summer school may be expected to play a réle of 
first importance. 

After the initial successes of the Liberal Summer School, a number of 
local summer schools and week-end schools sprang up in different parts of 
England, Scotland, and Wales in imitation of the national school. Prob- 
ably the first of the local Liberal summer schools were organized in 1924, 
when no less than eight were held.*® Of the many local summer schools, 
the Scottish Liberal Summer School, the Welsh Liberal Summer School,*° 
and those sponsored by the Liberal Associations of Manchester? and 
Birmingham” have become permanent institutions, holding sessions 
regularly each year.. The annual session of the Scottish Liberal Summer 
School is held during three days in June or September, in one of the large 
centers of population.®* It is administered by a council that is representa-- 
tive of the Scottish Liberal Federation, Liberal clubs, the women’s and: 
young people’s auxiliaries, and other organizations. The programs are. 
similar, in general plan, to those of the national school, except that as. 
many as six lectures or papers may be given in one day. The programs 
reveal a broad interest in the leading subjects of political controversy. 
The opening address is usually delivered by a prominent politician, and 
the Friday evening session is transformed into a public meeting and held 
in a large hall..Social hours and a public reception are regular features of. 


* See the remarks of Ramsay Muir in the Weekly Westminater, August 9, 1924, 
and of E. D. Simon at the 1924 session of the Liberal Summer School, as reported 
in the Manchester Guardian, July 31, 1924. 

49 On the early sessions of the Welsh Liberal Summer School, see tha Weekly 
Westminster, April 26, 1924, and November 7, 1925. 

u The writer was given information on the educational work centering in Man- 
chester by the secretary of the Lancashire, Cheshire, and Northwestern Liberal 
Federation. 

“ Forward View, Vol. 2, No. 23 (November, 1928); Vol. 3, No. 33 (October, 
1929); Vol. 4, No. 46 (November, 1930). 

u The writer was given information on the Scottish Liberal Summer Scnool by 
its secretary: ; 
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the programs. The average attendance at the Scottish Liberal Summer 
School has been about 100, each person contributing five shillings to the 
support of the school. 

The local summer schools differ from the national school in two im- 
portant respects. In the first place, the local schools are sponsored by the 
regular party organizations. They are in no way the result of a sponta- 
neous and popular movement within the party. In the second place, the 
crowded nature of their programs leaves little or no opportunity for dis- 
cussion or any other kind of participation by the persons in attendance. 
The local schools are thus exclusively educational institutions, and do not 
supplement the research activities of the national school.“ The local 
schools are primarily training centers for persons who take active part, 
as speakers and canvassers, in the local campaigns. 

In addition to the summer schools, the educational activities of the 
Liberal party and its affiliated organizations consist for the most part of 
speakers’ training classes, study circles, week-end schools and one-day 
political schools held during the winter months, and series of lectures on 
political subjects. Like the summer schools, these other educational 
activities are, as far as can be determined, developments of the post-war 
period. As in the other political parties, they were the result of the con- 
viction that new techniques were needed to reach the masses, under the 
conditions of a greatly expanded electorate and the dominance of econom- 
ic issues in politics. 

In March, 1924, a Liberal Speakers’ Training Association was formed." 
This organization, in close coöperation with the central headquarters of 
the Liberal party, has regularly offered speakers’ training courses in 
London, and has assisted with the provision of similar training in other 
centers. The primary object of these classes is to provide training in the 
art of political speaking, but there is also a good deal of instruction de- 
signed to provide the participants with matter for their speeches. The 
Women’s National Liberal Federation has sent many of its members into 
these classes, but it has also frequently organized its own speakers’ 
classes. 

In February, 1923, the Liberal Study Circles Union was set up as a 
branch of the Liberal Publication Department.47 The records of this 


* But a political school in Liverpool during the winter of 1930-81 prepared a 
report on immigration and unemployment. 

1 Weekly Westminster, August 2, 1924. 

t6 Federation News, Nos. 28 and 29 (October, November, 1923); Liberal Women’s 
News, Nos. 34, 37, 42, 48 (May, October, 1924; March, November, 1925). The 
writer was given information on the educational activities of the Women’s National 
Liberal Federation by its secretary. 

47 National Liberal Federation, Proceedings in Connection with the 40th Annual 
Meeting ..., 1988, p. 15; Ibid. (1924), p. 14; Weekly Westminster, November 17, 
December 22, 1923; November 15, December 13, 1924. The writer was given in- 
Zormation on the activities of the Liberal Study Circles Union by its secretary. 
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organization soon showed that several hundred study circles were meeting 
regularly in all parts of the country. The secretary selects inexpensive 
books suitable for study by informal groups of voters, prepares a syllabus 
for each, and furnishes advice on how to organize and conduct study 
circles. The initiative in the organization of a study circle is usually taken 
by some enthusiast, who collects together a few interested persons, and 
then requests the central office to provide the printed material. Ramsay 
Muir’s books, the “New Way’ pamphlets, and the series of Liberal 
reports have been favorite material for the study circles. A study circle 
usually meets fortnightly, in the homes of the members. Each meeting 
is devoted to the discussion of a portion of the book being read. The 
Women’s National Liberal Federation and the National League of 
Young Liberals have done much, through their publications and or- 
ganizations, to popularize the study circle as a political activity, and 
have furnished the membership of many.‘? In 1925, the Liberal Publica- 
tion Department began to provide a circulating library, in the form of 
book boxes, for the use of the study circles.“ l 

Many Liberal organizations offer lecture courses during the winter 
months. Each year one or more series of lectures on political subjects is 
offered in London, sponsored by the political committee of the National 
Liberal Club, the council of the Liberal Summer School, the Liberal 
Candidates Association, or some other body. Similar courses are often 
given in other large centers, such as Manchester and Birmingham. One 
of the most successful of these lecture courses is the Merseyside Liberal 
‘School, founded in 1924, which meets fortnightly during the winter 
months in the Reform Club, Liverpool. It is in the nature of a combined 
lecture course and study circle, as provision is made for participation by 
the audience. During the winter of 1927-28, the National Liberal Federa- 
tion sponsored fifteen lecture courses in various parts of the country for 
the purpose of training party agents for service during the election of 
1929. Over 500 persons enrolled for the training, and over 100 passed 
the examination which terminated the course, thus qualifying for 2m- 
ployment as agents.*° 


48 Federation News, Nos. 23 and 24 (March, April, 1928); Liberal Women’s News, 
No. 37 (October, 1924); Elliott Dodds, “Our Job,” Forward View, Vol. 1, No. 2 
(February, 1927); F. C. Thornborough, “The Young Liberal Movement Since the 
War,” ibid., No. 4 (April, 1927). During the winter of 1926-27, study circles were 
reported in four branches of the National League of Young Liberals; in 1927—28, 
nine branches; in 1928-29, fourteen branches; in 1929~30, eight branches; in 1930- 
81, four branches. See the Forward View, passim. In addition, a number of branches 
conducted speakers’ classes. 

49 National Liberal Federation, Proceedings in Connection with the 48nd Annual 
Meeting ... 1925, p. 12; F. C. Thornborough, as cited, note 48 supra. 

so National Liberal Federation, Proceedings in Connection with the 45ih Annual 
Meeting ... 1928, pp. 97-98. 
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Two groups within the National League of Young Liberals have held 
week-end schools regularly for a number of years. These are the York- 
shire Young Liberals, who held their first week-end school early in 1925,5 
and the Young Liberals of Southeast Lancashire, who followed suit later 
in the same year." The week-end schools of the Young Liberals are held 
at some country resort, from Saturday noon to Monday morning. A 
pleasant outing is combined with a course of lectures on political and 
economic subjects. The week-end schools are held at a cost of about one 
pound per person, in addition to the expense of transportation. 

The Young Liberals have also been responsible for some research proj- 
ects. In 1926, the Yorkshire group published a report on Liberal social 
policy.® Since 1927, the National League of Young Liberals has had a 
research committee, which is structurally a sub-committee of its execu- 
tive committee. The annual conferences instruct this committee to bring 
in reports upon specified subjects, and a number of reports have been 
prepared and published as supplements to the magazine of the organiza- 
tion. The research committee proceeds by dividing up the subject for 
investigation and assigning each part to one member for special study. 
Later the committee assembles for one or more week-end conferences. 
At these conferences, the members of the committee are expected to 
present the results of their study, and outside experts are invited in for 
consultation. The report is then prepared and circulated among the per- 
sons concerned. 

The Liberal party is, of course, indebted to the Socialist groups and 
the agencies of adult education for suggestions as to the procedures and 
techniques of political education. The Liberals have not invented any 
new method of instructing party supporters. They have, however, suc- 
cessfully adapted well-known techniques to their own ends, and they 
have reached many more persons through their educational efforts than 
have the Socialist groups. The distinctive contributions of the Liberals 
in the field of political education have been the adaptation of the summer 
school to research, as well as educational, purposes for the benefit of a 
political party, and their exploratory efforts in the use of research ma- 
terials in political campaigns. 

l JoserH R. STARR. 

University of Minnesota. 

Weekly Westminster, April 25, 1925; Forward View, Vol. 1, No. 1 (January, 
1927). 

% Weekly Westminster, August 22, 1925; Manchester Guardian, August 3, 1925. 

8 Porward View, Vol. 1, No. 1 (January, 1927). 

š See, as early examples, “A Report on Electoral and Constitutional Reform,” 
Forward View, Vol. 2, No. 13 (January, 1928); “The Taxation of Inherited Wealth,” 
ibid., No. 14 (February, 1928); “The Housing of the People,” tbid., No. 15 (March, 


1928); and a report on the reform of local government, tbid., Vol. 3, No. 27 (March, 
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NEWS AND NOTES 
PERSONAL AND MISCELLANEOUS 
Compiled by the Managing Editor 


The thirty-third annual meeting of the American Political Science 
Association will be held at the Bellevue-Stratford Hotel, Philadelphia, on 
Monday, Tuesday, and Wednesday, December 27 to 29 inclusive. By 
earlier decision of the Association, predominant attention will be given 
at this meeting to the Constitution of the United States, in recogniticn 
of the sesquicentennial of the Convention of 1787. However, round tables 
for the morning periods will provide the usual variety of topics for mem- 
bers whose primary interests lie in other fields of political science. These 
round tables, with their leaders, will be as follows: (1) ‘“The Future of the 
Federal System,” W. B. Graves, Temple University; (2) “Political Trends 
in Europe,” C. B. Robson, University of North Carolina; (8) “Training 
for the Public Service,” D. G. Stone, Public Administration Service; 
(4) “The Far East,” J. R. Hayden, University of Michigan; (5) ““Chang- 
ing the Constitution,” W. F. Dodd, Chicago, Illinois; (6) “Present Tend- 
encies in Political Parties in the United States,” A. R. Hatton, Norzh- 
western University; (7) “National Administrative Organization,” Lloyd 
M. Short, University of Minnesota; (8) “The Government and Labor 
Relations,” Ford P. Hall, University of Indiana; (9) “Teaching Problems 
in Political Science,” Don Hudson, Northwest Missouri State Teachers’ 
College; and (10) “The Constitution and Foreign Affairs,” D. F. Fleming, 
Vanderbilt University. The three noon luncheon sessions and the three. 
general sessions, on Monday afternoon, Tuesday afternoon, and Tuesday 
evening, will be devoted to the discussion of constitutional questions. 
Addresses will be given by well-known constitutional authorities drawn 
from the membership of the Association and from outside. Profesgor 
Powell’s presidential address is scheduled for Tuesday evening. 

By appointment of President Powell, the committee to nominate 
officers of the American Political Science Association for the year 18838 
will be as follows: Finla G. Crawford, Syracuse University, chairman; 
Orrin C. Hormell, Bowdoin College; Charles E. Martin, University of 
Washington; Harold S. Quigley, University of Minnesota; and Russell 
M. Story, Pomona College. 


After three years as a member of the U. 8. Civil Service Commission, 
Dr. Leonard D. White resigned in June in order to return to his professor- 
_ ship of public administration at the University of Chicago. 


Professor Kenneth Colegrove, of Northwestern University, taught in 
the recent summer session of the University of California at Berkeley. 
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Professor Francis W. Coker, of Yale University, gave courses at North- 
western University during the recent summer session. 


Prcfessor Graham H. Stuart, of Stanford University, taught in the 
recent summer session at New York University. 


Mr. Ray L. Thurston, who received his doctorate at the University 
of Wisconsin in June, has been appointed vice-consul at Toronto, Canada. 


Dr. Egbert S. Wengert, instructor in political science at the University 
of Wisconsin, has accepted a position at Wayne University and will de- 
vote half of his time to the Detroit Bureau of Government Research. 


Dr. Arnold Tilden, of the University of Southern California, has been 
appointed instructor in political science at Arizona State Teachers’ 
College. 


Professor J. A. C. Grant, of the University of California at Los Angeles, 
taught during the summer session in the department of political science 
at Berkeley. 


Dr. Henry F. Angus, head of the department of political science and 
econom-cs at the University of British Columbia, served as professor of 
political science at Stanford University during the past summer. 


Profeesor Hugh McD. Clokie, of Stanford University, has been granted 
sabbatical leave for the year 1937-38. 


Messrs. J. William Robinson and Walter T. Bogart, of Stanford Uni- 
versity, have been appointed instructors in political science at Purdue 
Universisy and Middlebury College, respectively. Miss Victoria Schuck 
has accepted an assistant professorship at the Florida State College for 
Women. 


Dr. Tkomas C. Geary, who recently completed his graduate work at 
the University of Iowa, has been appointed assistant professor of politi- 
cal scienca at the University of South Dakota. 


Professor Everett S. Brown, of the University of Michigan, has been 
granted sabbatical leave for the next academic year, which he will spend 
in travel abroad. 


Professcr Frederick H. Guild, while continuing as director of research 
for the Kansas Legislative Council, will return to the University of 
Kansas this fall to teach one course in the department of political science 
during eaca semester. Dr. Walter Sandelius will continue as acting chair- 
man of the department. 


Professo> Bertram W. Maxwell, of Washburn College, will spend the 
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coming academic year in Geneva, Switzerland, working on a manuscript 
on international relations. 


Mr. Harry W. Marsh, formerly on the staff of the National Civil 
Service Reform League and first deputy of public welfare for the City of 
New York since 1934, has been appointed director of the pnemy estab- 
lished Connecticut departiment of personnel. 


Aided by a grant from the faculty research fund, Professor Howard B. 
Calderwood, of the University of Michigan, is spending the summer in 
Geneva, studying the Secretariat of the League of Nations. 


Mr. Grover Clark, formerly a member of the faculty of the National 
University of Peiping and lecturer at Columbia University, and known 
to students of international relations for his writings on China, has been _ 
appointed professor of economics at the University of Denver. 


Dr. Walter H. C. Laves has resigned as James 8. Sherman professor 
of political science at Hamilton College and will continue his work as 
director of the Midwest Office of the League of Nations Association in 
Chicago. He has been appointed lecturer in political science at the Uni- 
versity of Chicago for the year 1937-38. 


At the University of Washington, Dr. Linden A. Mander-has been 
promoted to a full professorship and Dr. Maxim von Brevern to en 
assistant professorship. 


After spending the past year as a forum leader in the public forums of 
California and Seattle, sponsored by the U. S. Office of Education as ex- 
periments in adult civic education, Dr. John B. Mason has joined the 
- social science department of the Santa Ana Junior College, Santa Ana, 
California. In his new position, he will continue his work as a forum 
leader in the Orange county (California) public forums. 


Mr. Fordyce Luikart, of Syracuse University, has been appointed 
assistant professor of social science at the Brockport Prate Normal 
School, Brockport, N.Y. 


Mr. David M. French, formerly of Western Reserve University, has 
been appointed instructor in political science at the University of Michi- 
gan. . 

Mr. Floyd McCaffree has been awarded a Michigan-Brookings fellow- 
ship to enable him to complete his work on “Nomination and Confirma- 
tion of Justices of the Supreme Court of the United States.” 


On June 12, Dr. Roderick Lewis Carleton, associate professor of politi- 
cal science and head of the department at Louisiana State University, 
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died frcm the results of an automobile accident. He was a graduate of 
Louisiana State University and did his graduate work at the University 
of Illinois, with interest primarily in the field of local government. During 
the past year he served as director of a newly created bureau of govern- 
mental research at his institution. 


An in‘ormally organized group known as the Connecticut Valley Con- 
ference of Political Scientists held its annual meeting at Dartmouth 
College >on May 22, with addresses by Professor Karl Loewenstein, of 
Amherst College, on “Legislative Control of Fascism in Contemporary 
Europe,” and Frederick L. Schuman, of Williams College, on “Leon 
Trotsky, Renegade or Martyr?” 


At the Seventh Institute of Foreign Affairs held at Earlham College, 
Richmond, Indiana, May 13-15, addresses were delivered and round 
tables led by Professors Arthur N. Holcombe, of Harvard University, 
on Far Eastern affairs, and Philip C. Jessup, of Columbia University, 
on neutrality, and by Hon. Green H. Hackworth, legal adviser to the 
Department of State, also on neutrality. 


Plans for the new Graduate School of Public Administration at Har- 
vard have been further developed as a result of a series of conferences 
during the spring between members of the School’s faculty and some 
seventy-five public officials. It has been determined to postpone formal 
opening of the School until the autumn of 1938, to continue in the mean- 
time the present task of exploration, and 30 to shape the School’s future 
work as to focus attention primarily upon persons already in government 
employ. The dean of the School will be Professor John H. Williams, at 
present professor of political economy at Harvard and vice-president of 
the Federal Reserve Bank of New York. ` 


The Lusius N. Littauer Foundation has granted $100,900 to the 
permanent endowment of the Graduate Faculty of Political and Social 
Science, composed largely of German and Italian scholars exiled by the 
Hitler and Mussolini régimes, and popularly known as the University 
in Exile. The Faculty, which is housed with the New School for Social 
Research, New York City, has recently been giving instruction to no 
fewer than 274 graduates of American colleges and universities. 


Hon. Frenk B: Kellogg has given Carleton College, at Northfield, 
Minnesota, the sum of $500,000 to be used in establishing and maintain- 
ing a “foundation for education in international relations.” In addition 
to four scholarships for foreign students at Carleton and two for Carleton 
students abroad, the fund will provide for a special instructional staff of 
two full-tims professors, with also one half-time professor from a foreign 
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country. One full-time member of the staff will spend one semester each 
year visiting other countries. 


Under the direction of Dr. W. Ballentine Henley, acting dean of the 
School of Government, the ninth annual session of the Institute of 
Government was held at the University of Southern California, June 
14-18. The program covered a very wide range of topics, with emphasis 
upon governmental functions. Among persons from elsewhere taking part 
in the proceedings were Mr. Sanford Bates, former director of the federal: 
bureau of prisons; Professor Henry M. Busch, of Western Reserve Uni- 
versity; Mr. Carl H. Chatters, executive director of the Municipal 
Finance Officers’ Association; Professor William E. Mosher, of Syracuse 
University; and Mr. C. B. Whitnall, member of the Milwaukee metro- 
politan park commission. 


In connection with an Institute of Far Eastern Studies held at the 
University of Michigan during the recent summer session, regular courses 
were given and forums conducted by Professors Joseph R. Hayden on 
nationalism in the Far East, Roderick D. McKenzie on emigration and 
population movements in the Far East, and Charles F. Remer on trade, 
tariff, and money in the Far East. 


The annual meeting of the Indiana Academy of Social Sciences was 
held at Hanover College, April 30 and May 1. A general session was 
addressed by Dr. Charles S. Ascher of the Committee on Public Adminis- 
tration of the Social Science Research Council, and a session on govern- 
ment was devoted to papers by Professors 8. Gale Lowrie of the Uni- 
versity of Cincinnati, P. 8. Sikes of Indiana University, and Mr. Arthur 
Funston of Earlham College. Other sessions were devoted to papers in 
the field of sociology, economics, and business administration. Among 
officers elected for the next year was Professor Harold Zink, of De Pauw 
University, as vice-president. 


After a year of concentration of effort largely upon research, on ac- 
count of a temporary diminution of budget, the Harvard Graduate 
School of City Planning has been reorganized as the department of 
regional planning, ccérdinate with the departments of architecture and 
landscape architecture in the Graduate School of Design, thus recognizing 
the similarity of these three fields in their relation to the planning of the 
physical environment of mankind for modern conditions. It is intended 
that the students in regional planning shall have effective access not only 
to instruction in engineering, which is another field of physical planning, 
but also to instruction in economics, government, sociology, and related ` 
subjects. 
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Series of addresses at the eleventh annual session of the Institute of 
Public Affairs at the University of Virginia in July included: “The Es- 
sential Conditions for International Security,” by Professor Robert 
McElroy, of Oxford University; “Inter-American Relations,” by Dr. 
George H. Cox, George Washington University; ‘International Organ- 
ization for Collective Security,” Sir Herbert Ames, former financial 
director of the League of Nations Secretariat; “Storm Centers in the Far 
East,” Mr. Grover Clark, Washington, D.C.; and ‘Collective Security 
as a National Problem,” New York City. Political scientists appearing 
on the program in other connections included Professors Charles G. 
Fenwick, Bryn Mawr College; Joseph R. Hayden, University of Michi- 
gan; and Walter H. C. Laves, Chicago, Ill. 


Professor J. Donald Kingsley, of Antioch College, has been awarded 
a post-doctoral research fellowship by the Social Science Research Council 
for a study of the development of the British civil service. Similar awards 
include those to Dr. Harry S. Foster, of Ohio State University, for a 
study of the news, the public, and pressure groups in the determination 
of recent British foreign policy, and Dr. Lee 8. Greene, supervisor of 
training in public administration, T.V.A., and University of Tennessee, 
for a study in Great Britain and Germany of research techniques used 
in regional planning. The Council’s pre-doctoral field fellows for the 
coming year include Thomas Randolph Hall, III, University of Chicago, 
for a study in Moscow of the soviets of workmen and peasant deputies of 
the present day; Avery Leiserson, University of Chicago, for a study of 
state and federal agencies which have developed the most advanced 
procedure in dealing with representation of economic interests in ad- 
ministration; James-F. Mathias, Jr., for a study of the administrative 
function of the English law courts in regard to pressing social problems; 
Robert A. Walker, University of Chicago, for a study of the non-legal 
techniques of planning administration; and Albert C. F. Westphal, 
Columbia University, for a study of American foreign policy. Grant-in- 
aid appointees include Professors Floyd H. Allport, Syracuse University, 
for a study of the behaviors involved in modern culture and institutions; 
Harold H. Sprout, Princeton University, for a study of American foreign 
policies; Arnold J. Zucher, New York University, for a study of the evo- 
lution of the presidential office in the United States; and Amry Vanden- 
bosch, University of Kentucky, for a study of the government and politics 
of the Netherlands. 


Clyde Lyndon King, professor of political science at the University of 
Pennsylvania, passed away on June 21 at his home in Westtown, Penn- 
sylvania. For several years he had been in failing health as the result of 
heart weakness. He was born in Burlington, Kansas, May 1, 1879, and 
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passed his boyhood on a Kansas farm. This was reflected in his lasting 
interest in and sympathy with farm problems, as shown in the various 
milk and farm commissions upon which he served. His practical knowl- 
edge of dairying, farming, and economics was of great value to the state 
and national governments. In 1907, he was graduated from the University 
of Michigan, and in 1911 he received the degree of doctor of philosophy 
from the University of Pennsylvania. He had been a member of the Penn- 
sylvania faculsy continuously since that time, serving as chairman of 
the political science department since November, 1935. Dr. King’s career 
.was remarkable in the large number of important public positions which 
he held. From 1916 to 1918, he was chairman of the Governors’ Tri-State 
Milk Commission chosen by the executives of Pennsylvania, Maryland, 
and Delaware. In 1918 and 1919, he represented the United States Food 
Administration as milk commissioner for the Eastern states. He was also 
arbitrator of milk prices for Pennsylvania in 1919. In 1921, he served as 
economist to the Congressional Joint Commission of Agricultural In- 
quiry, comprising twelve members of Congress. President Harding ap- 
pointed him a member of the Agricultural Conference in 1921 and the 
Unemployment Conference in 1922. In the latter year, he was a member 
of the adviscry committee of the Commerce Department’s European 
division, and in 1923 Gifford Pinchot, becoming governor of Penn- 
sylvania, appointed him chairman of the Citizens’ Committee on the 
Finances of Pennsylvania. He then served for four years as secretary 
and budget officer of Pennsylvania, and again in the second Pinchot 
administration, 1931-32, as secretary of revenue and later as chairman 
of the Public Service Commission. In 1933, he was appointed chairman 
of the dairy division of the A.A.A, in Washington. Both before and during 
his active career in the public service, Dr. King had been editor of the 
Annals of the American Academy of Political and Social Sctence (1914 to 
1929). He was also secretary-treasurer of the American Political Science 
Association for seven years (1930 to 1986 inclusive). In the words of 
one of his former colleagues, “his unusual competence and his zest and 
drive won the admiration of every one in the Association.” Dr. King was 
the author af several books, including History of the Government of Denver 
(1911); Regulation of Municipal Utilities (1913); Trolley Freight and 
Philadelphia Markets (1913); Lower Living Costs in Cities (1915); The 
' Price of Milk (1920); Community Civics (1926); and Public Finance 
(1935). He will be long remembered for his success as a teacher, his out- 
standing ability in the public service, his untiring and unselfish devotion 
to the interasts of our Association, his loyalty to his friends, and his high 
ideals.—Jatszes T. Youna. 


_ BOOK REVIEWS AND NOTICES 


History of Political Philosophy from Plato to Burke. By Tuomas I. Coox. 
(New-York: Prentice-Hall. 1936. Pp. xviii, 725.) 


This book deserves a more sympathetic reviewer. One who has spent 
years seeking—perhaps vainly—a socio-psychological and economic in- 
terpretation of political theory is not apt to become enthusiastic over 
another history of political philosophy. But, while such a person may 
approach Cook’s History of Political Philosophy with misgivings, if he 
reade the volume with an open mind, he must concede that the author 
has made a real contribution. 

In the preface, Professor Cook modestly apologizes for adding another 
book to the list of histories of political philosophy and explains that what 
he has sought to do is to provide a text more suitable to the needs of the 
American student. Neither the apology nor the explanation is necessary. 
Even a cursory survey of this work reveals that it is not just another 
history of political thought. The reviewer has found no text comparable 
to it in organization, scope, and clarity. 

The work is distinctive in many respects. The style makes the study 
remarkably lucid and interesting. The philosophers introduced are not 
distorsed to the point of abstraction, but appear as human beings placed - 
in their proper historical setting. The issues involved are frequently 
translated into terms of contemporary political experience. Such a presen- 
tation should make political theory both understandable and attractive 
to the American undergraduate. 

Fortunately, this method of presentation has been made without a 
sacrifice of scholarship. Professor Cook has not only read the classics, 
' but he has delved into much supplementary material in order to put a 
philoscpher into his proper niche. He has not taken unwarranted liberties 
with a philosopher’s presentation of his case. He refrains from system- 
atizing. The historical background is furnished; the philosopher is intro- 
duced; and then follows a résumé of his theories. 

In this manner, Professor Cook treats all of the familiar figures and 
even ixtroduces some new characters, We may quarrel over the space 
allotted to our favorites. That is a matter of taste and interest. Suffice it 
to say that the major philosopher is usually given a chapter while the 
minor prophet at least receives consideration. No one is dismissed by a 
mere mention of his work. : 

Such treatment is possible in a volume of this size. Herein lies the 
book’s weakness as well as its strength. It is a text-book, and while it is 
one of che most readable commentaries on political philosophy in the 
English language, it has the defects of a text-book. The study covers the 
period from Plato to Edmund Burke. The author intimates that he is 
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at work on a companion volume which presumably will bring the work 
up to date. The present book contains more than 700 pages. Develop- 
ments since Burke probably will necessitate a treatment equally volumi- 
nous. This would make tke work usable only in institutions which can 
devote a whole year to the history of political philosophy. No matter 
how detached a commentary pretends to be, it is interpretative, and, if 
a student is required to devote so much energy to a text, when is he 
going to find time to con the sources? 

However, in our system of mass education, a text seems to be indis- 
pensable, and Professor Cook deserves our gratitude for providing some- 
thing exceptional. The work merits a wide adoption, and, thanks to its 
lucidity, it should attract a large number of lay readers. 

WALTER THOMPSON. 

Stanford University. 


A History of American Political Thought from the Civil War to the World 
War. By Epwarp R. Lewis. (New York: The Macmillan Company. © 
1987. Pp. x, 561.) 


Between 1865 and 1917, the economic life of the United States was 
transformed. In size, in structure, in methods, and in power, the in- 
dustrial organizations of the country were so altered that by the time 
of the World War a retired captain of industry of the Reconstruction era 
who had been sojourning in the South Seas for half a century would 
hardly have recognized the economic society of his earlier successes. These 
changes, together with the enormous growth in population, resulted in 
political modifications and adjustments, but they were almost altogether 
within the framework earlier constructed. During this period, there were 
no important controversies about the fundamental principles of govern- 
ment. Likewise, there was no Federalist, nor even any Disquisttion on 
Government. But there was much political discussion and a good deal of 
political theorizing. If individually none of it seems likely to win im- 
mortal fame, collectively it is worth much more searching analysis than 
has ever been given it. Surveys we have had, as well as two or three 
brilliant commentaries upon particular aspects of it, but there is no single 
study which successfully knits its various strands into a comprehensive 
and clearly conceived pattern. 

In Mr. Lewis’ book, the various types of political thinking of the aga 
are divided into three groups: constitutional, systematic, and contro- 
versial. The first third of the work is more accurately to be designated as 
constitutional history than as a study in political thought. Under our 
governmental system, and in this period in particular, the material here 
dealt with is an essential part of any satisfactory discussion of political 
thought. But it is not, I think, captious to expect the author to do'a greet 
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deal more than summarize. Mr. Lewis’s discussion is much better as a 
narrative of the effects of the Civil War amendments, especially the 
Fourteenth, than as an analysis of the political thought, partly implicit, 
partly explicit, which was a part of the developments with which he deals. 

In Chapters V and VI, the writings of the systematic political philoso- 
phers end the jurists are considered. The author is)more at home with the 
jurists. who are certainly better company, than with the political philoso- 
phers. His summaries give a fair picture of the books under discussion, 
but I could wish for a more critical appraisal of the ponderous sterility of 
certain of these writings. 

The last section of the book (Chapters VII-XIII) is much the best. 
Here we have a reasonably adequate, and at times very incisive, discus- 
sion of the various political controversies which, along with the expansion 





of the judicial power, give to the age its distinctiv 
the Populists, the Progressives, and Henry George, 
their fcllowers are the central figures. Mr. Lewis} 


j 


color. The Grangers, 
Edward Bellamy, and 
treatment of Bryan, 


LaFollette, Croly, and some of their conservative opponents, such as 


Sumner, is excellent. If his characterizations lack t 
the stucies by Parrington, Chamberlain, and Hicks, 


he brilliance found in 
they frequently show 


much nore understanding of the tradition within which these men 
worked, a clearer appreciation of what the reformers and their opponents 
were attempting to achieve. On the whole, this portion of the book is well 
tied together, even though the author’s method is primarily that of a 
series of separate essays on individual men. It may be unfair to criticize 
Mr. Levis for not having brought out with equal clarity the relation of 
the writings of the controversialists to constitutional decisions and 
systema-ic treatises. At any rate, this broader and very difficult task 
remains undone. 
Bensamen F. Waiaat, JR. 

Harvard University. 


Political and Economic Democracy. EDITED BY Max ASCOLI AND Fritz 
LEHMANN, WITH A FOREWORD BY ALVIN JonNson! (New York: W. W. 
Norton and Company. 1937. Pp. 336.) 


The twenty-one essays which make up this collection are the outgrowth 
of a General Seminar conducted by the Graduate Faculty of the New 
School for Social Research. They range over a wide fibld—the relations of 
government and economic life, problems of public opinion, political 
parties, representation, parliamentarism, leadership, administration, con- 
stitutionalism, nationalism, and foreign policy. The| great majority are 
suggestive and stimulating. The only obviously bad apple in the barrel is 
an essay on “The Concept of Democracy,” which suffers from that barren 
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kind of verbalizing which the late Justice Holmes used to call “churning 
the void to make cheese.” 

Specialists in the relations of government and economic life will find 
the first half of the volume especially rewarding. Professor Gerhard 
Colm’s “Is Economic Planning Compatible with Democracy?” stands out 
as a model of incisive, carefully-reasoned exposition in a highly contro- 
versial field. Dr. Kahler, who writes on trade unions, sees hope for democ- 
racy in the passage of the labor movement:from “protective and 
defensive” tactics to a “really creative policy” which will guarantee a 
steady coérdination of the means of production. Professor Heimann 
explores the possibilities of works councils as instruments for ‘‘constitu- 
tionalizing’’ the position of labor in industry. Professor Frieda Wunderlich 
contributes a timely survey of “The Regulation of Labor Disputes” 
which draws largely on foreign experience and helps to dispel the super- 
ficial glamour of compulsory arbitration. Dr. Littauer reassessee the 
Sherman Act as an instrument to check “oppressive economic power.” 
Professor Hans Staudinger sees public utility regulation passing from 
negative interference to state-fostered integration and developmental 
planning. Professors Karl Brandt and Horace Kallen present the case for 
_ agricultural and consumers’ codperatives as institutions for decentralizing 
economic and political power. 

Also worthy of notice are two brilliant santdbutions by Professor Max 
Ascoli on “Political Parties” and “Government by Law,” Prafessor 
Arnold Brecht’s thoughtful discussion of the implications of expending 
administrative functions for democratic government, the penetrating 
analysis of social stratification by Professor Hans Speier, and Prcfessor 
Emil Lederer’s reflections on the available instruments of democratic 
defense against movements which endanger the democratic process. 

_In the spate of books on the “problems” of democracy, this one should 
fill a unique place. Here is a distinguished company of European scholars 
who, as Dr. Alvin Johnson reminds us, “have experienced at personal cost 
what the eclipse of democracy means, for learning and for life.” What 
lessons for democracy do they distill out of the bitter brew of their com- 
mon experience? 

To pose this question is to suggest a hortatory purpose whish this 
volume for the most part avoids. For while the contributors are at one in 
their condemnation of dictatorship, consensus stops at the threshold of 
program-making, and democracy itself turns out to have different mean- . 
ings for different contributors. 

The paradox which haunts this book—as it haunts so much of the re- 
cent discussion of democracy—is the unresolved contradiction between 
political equality and economic inequality. The tension which it generates 
pushes some of the contributors in the direction of collectivism, while it 
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fore2s others to see in every movement toward the rapid equalization of 
wea_th an incitement to fascism or civil war. The result is a volume which 
admirably mirrors the contemporary dilemma of liberalism and inevi- 
tably encounters difficulties in defining its central concepts with precision 
or charity. l 

Yet it is possible to press a paradox too far. This symposium makes 
no pretense of being an essay in agresment. It remains rather a collection 
of independent papers, scholarly and dispassionate in tone, exploring a 
variety of social, political, and economic problems which trouble demo- 
cratie governments today. Each contributor has focussed his attention on 
that facet of democracy which enlists his interest and special competence; 
the thread of unity which lends pattern to the whole is the common search 
for a via media, a moving equilibrium which will enable democratic polit- 
ical institutions to survive the strains and tensions incident to the in- 
creasing penetration of government into economic life. 

Merum Farnsop. 
Havard University. 


The k6le of Politics in Social Change. By Coanums E. Merriam. (New 
York: New York University Press. 1936. Pp. 149.) 


In the six lectures comprising this book, delivered under the Stokes 
Foundation at New York University, Professor Merriam deals with broad 
aspects of the subject treated more systematically in his work on Political 
Power. The theme is the problem of relationship between political and 
economic factors in present-day civilization. The author pleads for an 
experimental and flexible readaptation of political-economic organization 
to meet the challenge of new needs and new conditions arising out of 
the rapidity and complexity of social change. It is the approach of a 
“libera?” who rejects alike the complacency of laissez-faire and the 
dogmatism of Marxian revelation. A “pure” economic order and a “pure” 
political order are alike chimeras. The effective trend is towards new 
“mixed.” controls, combining economic and political methods and forms 
- of administration. “Innumerable varieties of these hybrid types are con- 
stantly springing up, especially under modern industrial conditions, al- 
though, as already indicated, they were familiar institutions centuries 
ago. TŁe London Passenger Transport Board, the Tennessee Valley 
Authorisy, the German Kohlenparliament are examples taken from dif- 
ferent fields, but all illustrating the same principle of combining semi- 
governicental, semi-industrial powers in novel forms of organization” 
(p. 53). 

There is shrewd observation and pithy expression in the development 
of this tresis. It has the mellow sagacity of a man who does not detach 
his thinking from practical affairs nor let his practical experience blunt 
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his thoughtfulness. Thus in his chapter on “The Philosophy of Pessimism 
and the Practice of Violence” he reviews extreme doctrines with both 
understanding and eminent sanity. Occasionally, however, the author 
reveals the defects of his qualities, descending to a level of sententious- 
ness. This is particularly true of Chapter IV, which consists of a series of 
rather trite and disconnected remarks about conservation and change. 

i l R. M. MacIvzR. 

Columbia University. 


American Constitutional Law. BY CHARLES W. GERSTENBERG. (Naw 
York: Prentice-Hall, Inc. 1937. Pp. xiii, 742.) 


The public to whom this volume is offered consists of those constitu- 
tional law instructors who find themselves in a great hurry. It is not a 
treatise, and does not hold itself out as such. The author claims only she 
modest intent to give us a “text and case-book for students who have 
relatively little time to devote to a big subject.” In paging through the 
book, one finds an introductory chapter of fifteen pages on the develop- 
ment of the Constitution, two hundred sixty-five pages in nineteen more 
chapters devoted to a compact, textual survey of American constitutional 
law, and four hundred thirty-six pages taken up with opinions from ap- 
proximately seventy cases. 

The discussion of the background of the Constitution is inevitably 
sketchy, but even accepting the author’s own limitations of space, he 
might have given some picture of the political philosophy of the founding 
fathers. In his eagerness to crowd in as much of the factual chronology as 
possible, he has forgotten the other aspect. ` 

The text material and the cases are classified under substantially the 
same, and the usual, headings. Making allowance for ordinary differences 
in individual opinion, the cases are well chosen and well edited. The text 
itself is a sequence of sentence summaries of important constitutional 
cases. The maierial is organized under topical and sub-topical headings, 
and it has been compactly and accurately set forth. Further, the author 
has been careful to indicate in his notes the fact peg for each case cited. 
He might have increased the usefulness of his volume, however, by in- 
cluding a table of the cases cited in this section. 

The volume is an effort to present a broad survey of the field of Ameri- 
can constitutional law. As a summary, it-is well done; but one finds no 
emphasis and no critical analysis. Consequently, the problem of evalua- 
tion revolves on the author’s assumption that for class use it is best to 
give brief attention to as many constitutional issues as possible. This 
raises sharp conflict, of course, with the view that the more effective study 
of constitutional law is analysis of the process of judicial review rather 
than the memorization of the rules of cases on every aspect of the subject. 


BOOK REVIEWS AND NOTICES 733 


It may be said, it is‘true, that this book is the basis from which the in- 
structor must develop this analysis and criticism, but the volume has 
spread so thinly over the broad field that the sections relating to the 
major, complicated constitutional problems are not full enough to serve 
as such a basis. 

Only in the last paragraph of the text does the author take flight. He 
notes the increasing collectivist trend, cites the police power as the battle- 
ground, and comments on the conservatism of the Supreme Court. He 
shows no recognition of the significence of the federal-state division of 
power formula as a “collectivism” battle-ground of even greater im- 
portance now. All of which indicates merely that if the author had been 
analytical and critical, the reviewer would probably have disagreed with 
him, 

Earr H. DuLona. 

Northwestern University. 


Public Administration in the United States. By Hanvey WALKER. (New 
York: Farrar and Rinebart, Ine. 1937. Pp. x, 698.) 


This work, along with a former volume entitled Law Making in the 
United States, aims at an introductory study of American government on 
the functional basis of “politics” and “administration.” It begins with 
four chapters on the nature of public administration, the evolution of 
governmental and administrative organization, and the control of ad- 
ministration; then follow seven chapters on staff activities, and nine on 
the public services of government. By thus including some account of the 
manifold services of government, it covers more ground than other recent 
works on public administration; and as a result the treatment of staff 
activities is less extensive than in works which limit themselves to staff 
agencies and their activities. This treatment implies a broader (and to 
the reviewer a more satisfactory) conception of the scope of public ad- 
ministration than that of other recent works. 

Staff activities include a long chapter on public personnel administra- 
tion, four chapters on finance, a chapter on government reporting, and one 
on other functions. The last of these is a distinctive addition to the usual 
list of staff activities, with sections on legal advice, architectural and 
engineering services, office accommodations, and preserving public 
records; and the author is to be commended for recognizing these usually 
neglected phases of public administration. The chapters in this Part IT 
present a reasonably adequate account within the space available. 

The chapters on public services are necessarily limited to relatively 
brief accounts of the almost countless activities in this field. While the 
difficulties of dealing adequately with all these topics within the limits 
of a single volume may readily be conceded, the treatment is not always 
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well balanced, and it neglects some important aspects. In general, thers 
is a relative over-emphasis on the activities of the national government, 
especially in the chapters on public welfare, education, and government 
in business, On the other hand, the chapter on judicial administration 
gives only four pages to the United States courts, with nothing on the 
jurisdiction of the several courts, or on the important subject of admiralty 
law. Nor is there any discussion of the historical development of tke 
various public services, and of the changes in the relative importance of 
national, state, and local administration. 

- In respect to administrative organization, Mr. Walker also gives rela- 
tively little attention to local government. He is critical of state reorgari- 
zations as combining political and administrative functions in the 
governor, and as supplying no definite evidence of financial economy. A 
‘ summary of the recommendations of the President’s Committee on 
Administrative Management is presented without comment. 

As an introduction to the field of public administration, the work serves 
a useful purpose, presenting a survey of the manifold services now per- 
formed, with less technical detail of the specialized staff agencies. 
JOHN A. FAIRLIE. 
University of Illinois. 


The Story of the Supreme Court. By Exnest SuTHERLAND Barus, (In- 
dianapolis and New York: The Bobbs-Merrill Company. 1938. 
Pp. 377.) 


The Ultimate Power. By Morris L. Ernst. (Garden City: Doubleday, 
Doran and Company. 1937. Pp. xv, 344.) 


These two books are alike in that both were written for the general 
reader and from the liberal point of view. Mr. Bates carries his story oi 
the Supreme Court through the 1935-36 term. His facts are naturally not 
the products of his own original research, and he makes no pretense that 
they are. He uses, with due credit, Warren, Myers, Boudin, Corwin, and 
Swisher, and, indeed, a very considerable bibliography. He assumes the 
validity of the liberal thesis, and interprets the facts accordingly. In so 
doing, he makes some rather sweeping historical judgments, as wher, to 
give a single example, he refers to the Dred Scott case as “a decision which 
precipitated the Civil War” (p. 158). His book is a very readable and in 
many ways useful short story of the Court. Whether it is history may 
depend upon one’s definition of the term. The net result is a pretty 
thorough job of debunking, although it is not done offensively—aunless it 
is offensive to lay one’s hands upon the Ark of the Covenant. The re- 
viewer’s prejudices are enough like those of Mr. Bates for him to enjoy 
this aspect of his volume. 

Mr. Ernst’s “ultimate power” is, of course, the power of judicial 
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review. There are twenty-seven short chapters divided into ten parts: 
We Break from England; We Form a Nation; The Document; The Three 
Departments and the Right to Change; The Judges Claim the Veto 
Power; From Pine Knot to Candle to Whale Oil to Gas to Electricity; 
Three Leeways; The Court Vetoes Congress; The Seventy-six Economic 
Gods of 150 Years; and How to Curb the Judges. 

The general reader should beware of some of Mr. Ernst’s sweeping 
statements, From his book the specialist in this field will learn nothing 
new. The author uses the device of breaking into his story with gossipy 
paragraphs in italics, 

What does Mr. Ernst suggest? The proposal to add new judges to the 
Court he calls one of “cringing desperation. It might bring temporary 
relief but certainly has no enduring benefits... . Jefferson’s and Madison’s 
appointees did not sustain their acts but joined with Marshall. Jackson's 
appointees opposed his policies soon after appointment. Then again, who 
would be added? . . . These perversities of selection should give the pro- 
ponents of this approach considerable pause” (pp. 316-317). As for ‘‘con- 
stitutional amendment by change of vocabulary,” the author says that 
“the judges will again whittle away any new words we may select” 
(pp. 317, 320). He prefers to allow Congress to override any decision of 
the Court (p. 322), at any rate by a two-thirds vote (p. 323). 

James Harr, 

University of Virginia. 


Government in Rural America. By Lans W. Lancaster. (New York: 
D. Van Nostrand Company, Inc. 1937. Pp. xi, 416.) 


This book is not, as the reader might anticipate, a text-book on rural 
local government. It is instead a study of rural influences upon govern- 
‘ment. Professor Lancaster is far more interested in what rural America 
thinks, why it thinks as it does, and how it responds to political and 
governmental stimuli, than in the forms and functions of government 
peculiar to any particular setting. In his study, he focuses attention upon 
the social, economic, and psychological factors peculiar to our agricultural 
regions, demonstrates the extent to which these factors determine the 
character of local institutions, and shows, in turn, the influence of local 
politics and administration upon government at all levels. The descriptive 
and analytical parts of the study support tha thesis that these “traditional 
rural modes of thought” impede political development and retard ad- 
ministrative reforms. However, the authcr does not add (as he most 
certainly should have) that this rustic political philosophy which professes 
an immutable faith in sorcery, hocus-pocus, and witch-doctors is not 
confined to our agricultural regions. 

Modern problems of government are attributed by Professor Lancaster 
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to our inability to absorb the lag created by the rapidly changing social 
and economic order. The agricultural element of our population resists 
change; consequently, these maladjustments are particularly evident in 
the rural areas. Local government remains “the dark continent of Ameri- 
can politics’ primarily because rural America thrives upon prejudice, 
cherishes “the amateur tradition,” and worships “the homespun virtue 
of ‘common sense.” Whether or not the analysis is always sound, whether 
or not the author is entirely fair in his portrayals of rural characteristics, 
are matters to be judged by the individual reader. The reviewer :s at 
times puzzled to know whether Professor Lancaster is criticizing that. 
which he cannot understand, or is merely impatient with people whom he 
knows, perhaps, all too well. 

The author is little disturbed by the multiplicity of areas or the superfi- 
cial differences in forms and functions. It matters not that the local area 
be the county, the town, the township, or the school district, the psy- 
chology is the same and, consequently, the basic problems in local govern- 
ment are common to all sections of rural America. Furthermore, the 
rural areas present no unique problems in government and administre- 
tion. City and rural problems become identical in their essential nature. 
Proceeding upon this hypothesis, the author emphasizes the rural in- 
fluence but presents his subject as part and parcel of the general problem 
of government and administration in the United States. In the first five 
chapters, the author defines the issue, presents its social and economic 
background, and demonstrates the rural attitude; he devotes the remain- 
ing chapters to an analysis of the administrative problems involved in 
the management of public affairs at the local level. 

The book is carefully and adequately documented. The material is well 
organized and thoughtfully arranged. However, the author quctes so 
extensively from various sources that the reader will at times experierce 
difficulty in determining the author’s personal conclusions and convic-. 
tions. Professor Lancaster’s contribution lies in his approach, wherein he 
has properly emphasized the stereotypes which have so long dominated 
. rural political thought. 

Harop M. CoRR. 
University of Michigan. 


The Recovery Problem in the United States. BY MEMBERS oF THE BROK- 
INGS INSTITUTION Starr. (Washington, D. C.: The Brookings Insti- 
tution. 1936. Pp. xiv, 709.) - 

L’ Ezpérience Roosevelt. By Louvis R. Franck (Paris: F. Alcan. 1937. 
Pp. 386.) 

The Brookings studies have established for themselves a unique place 
in applied social science. They offer one of the few broad comprehensive 
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sources of unbiased data on current government policies. The present 
survey begins with a brief memorandum on maladjustments arising out 
of the War which have led all governments to intervene extensively in 
economic affairs. Most of the earlier laws were of a defensive nature, 
aimed to stop the “downward spiral of deflation.” Others were offensive 
in purpose, intended to prime the pump and start the economy on the 
upward curve. Some programs relied chiefly on fiscal and monetary 
changes, others upon starting up activity in factory and farm. The highly 
condensed summary of these recovery measures in fourteen selected 
countri3s, as given in Appendix B, is an invaluable feature of the book. 

Although the present recovery movement has been under way for 
several years, the improvement thus far reached has not been sufficient 
to absorb unemployment nor to restore former living standards. The 
authors see certain favorable and certain unfavorable influences. Favor- 
able are: (1) the abundance of funds at low rates of interest; (2) the re- 
duction in the burden of private debt; (3) the satisfactory rise of wages as 
compared with prices (until recently); (4) the improved balance between 
agriculture and industry; (5) the disappearance of uncertainty on mone- 
tary polizy (the book was written before the revival of doubt concerning 
the gold price); (6) commercial policy is slowly beginning to favor ex- 
pansion of foreign trade (this likewise is subject to modification); (7) the 
stimulus to production given by accumulated deficiencies of goods; 
(8) the lessened confusion, doubt, and uncertainty as to government 
regulative policies (here again a favorable factor has disappeared). Un- 
favorable are: (1) major difficulty of setting up fiscal stability; (2) danger 
of inflatioa in credit and prices; (3) labor policies, especially forced reduc- 
tion of working hours and lowering of production; (4) danger of inade- 
quately prepared, hasty legislation in the industrial field; (5) the highly 
unstable international situation. ` 

How far have we recovered? Summing up the surface indications of 
recovery, she authors find that in 1932 the annual output of goods and 
services was thirty-five per cent below that of 1929, and that by the 
middle of 1936 it was only thirteen per cent below. But this, they hold, is 
not an accurate picture. ‘When growth of population and normal progress 
are taken iato account, output in 1936 appears to be 25-30 per cent below 
that indicated by the 1929 level.” In a later address interpreting the 
survey, Dr. Moulton is reported as saying that in order to restore a 1929 
living stancard, with the present population, we must increase produc- 
tivity over and above the rate prevailing in the middle of 1936 by the 
following percentages: housing, 208; industrial, 60; public utilities, 70; 
steam railroads, 67; passenger autos, 15; and other consumer goods, 33. 

These figures take into consideration the restricted rate of production 
o: the last seven years, the continued growth of population, the additional 
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replacement needs, etc. Taking the market value of goods and services 
produced in 1936 at $60,000,000,000, it is estimated that if divided equally 
this national income would have amounted to about $470 per person, or 
$1,900 per family. To rise from this pitifully low standard, our first and 
greatest need is a great increase in production. Our minimum task, then, 
is (1) to make good the deterioration of plant and equipment sustained 
during the depression, (2) to increase productive capital in line with the 
growth of population, and (3) to expand the output of consumption gaods 
in accordance with this increased population. The full-time employment 
of from eight to nine million additional workers would be required in this 
task, on the basis of present working hours. 

Early in the survey, the authors come to grips with fundamental 
questions of policy in any American recovery program. Is recovery to be 
reached by restriction of output and reduction of hours? Two.of the most 
enlightening chapters of the book, “Production and Productivity” and 
“Wage and Hour Policies,” are devoted to answering this question. It is 
a remarkable fact that no high executive officer nor any committee of 
Congress has presented to the public any comprehensive data on these 
problems. Yet complete programs dealing with these points have been 
offered to Congress for enactment into law. 

The Brookings survey brings us squarely face to face with basic reason- 
ing on this subject. What, it asks, would be the effect of adopting the 
demand for a thirty-hour week or any other of the drastic reductions in 
working time? In substance, whether these demands come from presi- 
dential or congressional sources, they all rest upon the same thought, 
viz., that hours should be systematically reduced in proportion to the 
increase in productive efficiency. It is, in short, a “spread the work” 
program which is in turn based on the ancient “wage fund” theory. 

No living economist today harbors the fixed wage fund idea save as a 
museum piece. If, say the authors, in the period from 1920 to 1929, hours 
had been reduced in proportion to growing efficiency, “all of the gains 
resulting from the increase in production efficiency would have had to be 
realized in the form of greater leisure—none in the form of highe= stand- 
ards of living.” And if such a plan were adopted now in order to absorb 
unemployment, the volume of national production would be frozen at or 
near the present low level, that is, $470 per person. And even if our wages 
were actually increased by reducing working hours to thirty or forty per 
week, could we buy with the added monthly income more goods than were 
produced? Or would we have to pay out the increased income in higher 
prices for the same goods? How can we supply the undoubted basic need 
for more goods by spreading among more people the present number of 
available jobs and working hours? l 

Contrasting with this policy, the authors offer their own program: 
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(1) a balanced federal budget; (2) some fixed price for gold, with inter- 
national coöperation to stabilize foreign exchanges; (8) exténsion of re- 
ciprocal trade agreements; (4) emphasis upon price reduction to improve 
the ezonomic position of all groups; (5) maintenance of prevailing hours 
of labor; (6) elimination of industrial policies, both public and private, 
tending to restrict output or to prevent increased productivity; and (7) 
shifting of emphasis in farm policy from restricted output and higher 
prices to abundant supply of raw materials and food-stufts for expanding 
markets. 

Of quite unusual value are eight appendices dealing with world trends 
and the sources of information thereon, recovery laws in fourteen foreign 
countries, employment, wage and production data, durable goods data, 
prices, public finances, private debts, and international trade and finance. 
Although the work throughout is unbiased and non-partisan in tone, the 
politician in both executive and legislative branches will find it full of 
inspiring materials and reasoning. If its findings are studied widely with 
an open mind, we may even look forward to an earlier transition from 
emotional slogans to measures of more enduring value. 

Monsieur Franck’s book interprets to the French reader the essential 
features of the New Deal program in its first stage, up to about the end of 
1935. There is a great wealth of material on N.R.A. and the codes and an 
intelligent attempt to evaluate the economic and social results. The 
author rates these results low, while praising the spirit and effort which 
they represented. There is a good general perspective and an appreciation 
of the forces, distinctively American, which have produced the New Deal 
itself and the vagaries of Dr. Townsend, Father Coughlin, and Huey 
Long. There is also some effort to appraise the economic literature pro- 
duced by the depression, and the best independent sources of information 
have bean well worked up. The author, however, has not been equally 
successful in his attempt to give an impartial picture of the origin and 
legislative history of some of the principal New Deal laws. It is natural 
that a Frenchman writing of American events should judge many of them 
from the viewpoint of recent French developments. Perhaps for this very 
reason the book, while offering little new to the American public, will 
prove informative and helpful to the French reader. 

Jamas T. Youna. 

Univerzity of Pennsylvania. 


War Memoirs of David Lloyd George. (Boston: Little, Brown and Com- 
_ pany. 1986-37. Vol. V, pp. 464; Vol. VI, pp. xvi, 406.) 


Through: Volumes V and VI of his War Memoirs, Mr. Lloyd George 
continues his caustic castigation of the Allied military leaders for their 
needless, not to say stupid, incompetent, and criminal, wastage of the 
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lives of tens of thousands of their best troops in hopeless attacks on im- 
pregnable defenses—attacks which resulted in no strategic advantage and 
which, Mr. Lloyd George points out, were opposed by men of ordinary 
common sense (but no military training) as foredoomed to failure. It is 
not merely the knowledge of hindsight which justifies his excoriating com- 
ments. In the Somme campaign, for example, over 500,000 of England’s 
best youth were tossed into the maws of death after it had become clear 
to the civilian leaders that it was impossible to break through the German 
lines in that region. The British losses were twice as great as those inflicted 
on the enemy, and nothing was gained. 

In a chapter of his last volume (Chap. X, “Some Reflections on the 
Functions of Governments and Soldiers Respectively in a War”), Mr. 
Lloyd George tells how he urged the cessation of this useless slaughter, 
and considers whether he should have resigned when his advice was 
rejected. He consoles himself with the bitter reflection that, after all, the 
“fighting of a battle is mainly a decision for the generals.” But the 
generals available had had no actual experience with the realities of a war 
like that they were attempting to wage in France. A life-time in barracks 
or staff colleges studying the tactics and strategy of past wars was no 
preparation for the problems of the World War. The “best” military 
brains of the English army, the author points out, were mediocre at best; 
and the military mind appeared totally incapable of acquiring the flexi- 
bility necessary to forget cavalry tactics learned in the Boer War and in 
staff colleges, let alone the insight and break with tradition necessary 
to wage successful war in the slime of Flanders. Moreover, “seniority 
and society were the dominant factors in army promotion. Deportment 
(i.e., obedience) counted a good deal. Brains came a bad fourth.” The 
ablest brains were never permitted either to climb to the top or to reach 
the attention of government officials. 

No one not prejudiced from the outset can read these two volumes 
without gaining an indelible impression of the stupidity and incompetence 
of the military so-called mind in matters of strategy. Incompetent to plan 
campaigns which called for intelligence, mental flexibility, and a large 
degree of common sense, the true rôle of the generals appears in their 
execution of later campaigns planned by men less atrophied by. tradition. 

The outstanding exception noted by Lloyd George is the case of 
Marshal Foch. Here again, the civilians, Lloyd George and Clemenceau, 
encountered the bitter and unintelligent opposition of Haig and Pétain 
to the creation of a unified Allied command—particularly if headed by 
Foch, whose genius in their chosen field they quite failed to appreciate. 

Mr. Lloyd George’s side of his struggle with Pershing over the question 
of whether American troops should be used to fill out depleted British 
and French regiments or should be kept in reserve until a unified Ameri- 
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can army might be organized is told with some bitterness; but his case is 
not as convincing as the briefs that he prepares against Haig or in favor 
of a unified Allied command. In a most interesting chapter in Volume V, 
Lloyd George tells of his relations with the grizzled Clemenceau. Other 
chapters analyze the campaigns of 1917-18, the military and political 
implications of the revolution in Russia, the breakup of Germany’s allies, 
and the coming of the Armistice. The pen of Mr. Lloyd George is always 
dipped in color, sometimes in venom, and is occasionally repetitious. One 
welcomes the hint in his last volume that he may yet find time to write a 
series of memoirs on the making of the peace treaties. 
Hrrsert W. Briags. 
Cornell University. 


The Administration of Justice in Great Britain. By CALEB PERRY PAT- 
THRSON, (Austin, Texas: The University of Texas Press. 1936. Pp. viii, 
326.) 


Professor Patterson states in his preface that ‘‘it is the purpose of this 
study to show the evolution of the judicial system of Great Britain, its 
organization, jurisdiction, procedure, and administration, as well as the 
organization of the English bar and police system, together with their 
relations to the judicial system in the administration of justice,” and that 
the book “is intended to be suggestive in the further modification and 
adaptation of the jurisprudence of the American state to the needs of a 
highly organized type of society.” This is perhaps too broad a statement 
of objectives for a study of some three hundred pages of the type under- 
taken by the author. He has nevertheless brought together a considerable 
body of information which will serve as a useful guide for the layman, or 
for the beginning student of political science, who wishes to secure a 
bird’s-eye view of the English courts and judicial methods. 

Among the principal topics of discussion are the development of local 
courts, the evolution of the royal courts, defects of the old system, the 
hundred years’ war for legal reform, reform prior to 1873, reorganization 
in 1873-75, the magistrates’ courts, the county courts, the High Court 
of Justice, courts of appeal, the administrative system, the jury system, 
the legal profession, and the police system. Some suggestive criticisms 
are outlined in a brief but interesting concluding chapter. 

Mr. Patterson’s treatment of the wide range of topics above indicated 
is, needless to say, neither exhaustive nor definitive. His chapters dealing 
with the courts, while informative in that they contain much historical 
and statutory material relating to such matters as organization and 
structure, jurisdictional limits, judicial powers and functions, and 
methods of procedure, would have been greatly enhanced in value had 
the descriptive material been supplemented with a more intimate and 
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detailed study of the customary and unwritten processes of administra- 
tion which are so important to an understanding of English justice. It is 
unfortunate that Mr. Albert Lieck’s illuminating article, “Abolition of the 
Grand Jury in England,’ was not brought to the author’s attention 
before he prepared his discussion of that topic (pp. 201-204). 

Mr. Patterson’s study is clearly written and contains an excellent series 
of charts and a well-selected bibliography. It can scarcely be called. a 
“popular” or “controversial” book, to be read as a matter of general 
interest; but for those who wish a brief survey of some of the salient 
features of the English judicial process, it is well worth reading. 

PENDLETON HOWARD. 

College of Law, University of Idaho. 


The New Soviet Constitution; A Study tn Soctalist Democracy. By ANNA 
Lovise Strona. (New York: Henry Holt and Company. 1987. 
Pp. 169.) í 


In her readable book, The New Soviet Constitution, Anna Louise 
Strong has contributed an enthusiastic evaluation of the new Soviet 
fundamental law. The outstanding feature of the new constitution is the 
creation of a directly elected legislature, which is no doubt an improve- 
ment over the old complicated system of indirect elections. The presant 
constitution also grants suffrage to all citizens, except the mentally defi- 
cient and persons condemned by law. There are a great many provisions 
such as the right to work, guarantee of social insurance, adequate rest 
periods, etc., which are not really innovations, as they are to be found in 
the Soviet Labor Code. After reading Miss Strong’s book, one is left with 
the impression that the Soviet Union is casting off the uncompromising 
harshness of revolutionary fanaticism and adopting a more tolerant, one 
might say more civilized, attitude toward political and social life. 

The new constitution provides for freedom of speech, press, assembly, 
and demonstration—pleasant words in this world of dictatorships. But 
the proof of the pudding is in the eating. Constitutional provisions can be 
taken seriously only when certain fundamental rights of man are re- 
spected by the government. The Weimar Constitution is still theoretically 
in force in Germany, but it has been reinterpreted by decrees in a way 
that eliminates every vestige of freedom. Miss Strong possesses an in- 
fectious enthusiasm, but the recent news from the Soviet Union prompts 
one to hesitate in joining her in the acclaim of the new Soviet Democracy. 
The reviewer is very much afraid that slavish obedience to the party 
‘line” will continue to be the measure of loyalty not only in politics and 

“economics but in all phases of cultural life. 
When it comes to dealing with racial and national minorities, the 
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present Soviet régime is infinitely superior to that prevailing in most 
European countries. Contrasting with the savage treatment of minorities 
in Germany and Poland, and in pre-Bolshevik Russia, the Soviet con- 
stitution provides for equal rights for all citizens irresp2ctive of their 
nationality and race. And these rights are made irrevocable, All privileges 
and disabilities because of race and the “propagation of racial and 
national exclusiveness or hatred and contempt shall be punished by law.” 
That these are not empty words, the Soviet government has proved in 
practice for twenty years. 

It is unfortunate that the new constitution was promulgated at a time 
when th= state of affairs in Europe inspires the Soviet Union with mortal 
fear of invasion; for fear is not conducive to democratic freedom. It can 
only be hoped that at some future time, after war madness passes, the 
people of the Union will be enabled to enjoy some of the liberties granted 
by the new constitution. 

Miss Strong is to be congratulated on her excellent translation of the 
new constitution, and on the inclusion of an appendix indicating the chief 
changes from previous Soviet constitutions. 

Brrteam W. MAXWELL, 

Washburn College. 


Grundlagen und Methoden Internationalen Revision. By` WERNER 
GramscHu. (Stuttgart and Berlin: Kommissionsvereal Deutsche 
Verlags-Anstalt. 1987. Pp. 181.) 


As is entirely justifiable and highly to be desired, the author of the 
present monograph conceives of revision and treats of the subject not 
merely as a revamping of certain texts, but as a reconsideration of inter- 
national legal and factual arrangements in general. As a result, his treat- 
ment of the problem has much more to offer by way of general legal and 
social theory than, for instance, Kunz’s monumental but limited study 
of a few years ago. 

Not that Dr. Gramsch fails to get down to details. After a theoretical 
introduction on the concepts of peaceful change and revision, he proceeds 
to a discussion of the bases of revision in ethical principle and in conven- 
tional and customary international law. He supplements this with some 
consideration of more special bases for revision which he finds in certain 
principles of international organization, such as the doctrines of flexibility 
and reasonableness and others still more philosophical in character. The 
latter half of the book is taken up with a study of methods and procedure: 
revision of treaties on the basis of inapplicability, after some Cecision to 
this effect by the parties or a third party or agency, including the League 
or its organs, and revision of international arrangements not regulated by 
treaty. Seven pages are given in conclusion to a consideration of the 
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positive regulation, so far as it exists, of the bases and methods of inter- 
national revision. A somewhat uneven bibliography follows (no mention 
is made of Kunz’s main work or of the fragmentary but useful preliminary 
study published by the Geneva Research Center). 

Às implied at the beginning, the reviewer regards this contribution to 
one of the two main problems of international organization as valuable 
and stimulating. It carries the discussion over from a too close preoccupa- 
tion with texts and details of procedure to the field of legal theory, and 
even ethics, sociology, and pure philosophy, and this is a salutary cor- 
rective. On the other hand, the treatment here seems to be somewhat too 
far in the direction of pure ideology and theory, thus appearing too facile 
and too optimistic. What is needed, however, is not merely a cross be- 
tween Kunz and Gramsch. What is needed now is a study of forces making 
for and against the application of the Gramschian ideologies to the 
textual problems, examined by Kunz, of the relation between security and 
revision—the whole realpolitik of the problem. 

Prrman B. POTTER. 

Institute of International Studies, 

Geneva, Switzerland. . \ 


International Politics. By Frapericx L. Scumann. Second Edition. (New 
York and London: McGraw-Hill Book Company, Inc. 1937. Pp. xxi, 
789.) l 


When this book appeared in its first edition four years ago, it impressed 
this reviewer as embodying the most brilliant and challenging interpreta- 
tion of modern world politics of any volume of its scope and design. It was, 
however, even for a text-book, long and diffuse, partly because of the 
inclusion of omissible historical material, and partly because its auzhor’s 
felicity of expression (for which, among political scientists, he should not 
be condemned) made writing too attractive. This revised edition has lost 
none of its original power and acuteness, and it has gained through com- 
pression. Part I has happily been reduced by one-third, and page after 
page has bean slashed from the remainder. In spite of its total abbrevia- 
tion by one hundred pages, it contains much additional material on inter- 
national events from its first publication down to March, 1987. The 
revision stands as an accomplishment of great merit. 

Unlike most works serviceable as text-books in the field, Professor 
Schuman’s treatise achieves unity and vigor through a driving consist- 
ency of interpretation. He starts with, and sustains throughout, a basic 
proposition: the forces of conflict in international politics are “more 
significant” than those of coöperation. Despite the invaluable service that 
he has rendered in demolishing the opposite assumption, which had been 
long in vogue, and despite the compelling quality of his thesis, this re- 
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viewer feels that he is the victim of his own recoil. Experience suggests 
that co-action is a phenomenon not less significant than contra-action.” 
The two represent logical poles between which all concrete state action 
lies. The basis of coöperation need not be world community, as Professor 
Schuman seems to imply, but may be, in one sphere, less-than-world com- 
munity, and in another, reciprocity and compromise. “‘Significant’’ evi- 
dence of co-working behavior exists and cannot be ignored in analysis 
and prediction. 

Professor Schuman’s gloomy, and even fearful, outlook for the future is 
embodied in his premise. If the forces of conflict are accepted as irresis- 
tibly dominant, war with certainty follows. In his revised edition, he has 
cast caution to the winds and set the date as 1938 (referring to Germany: 
p. 423) or 1940 (respecting Italy: p. 430). A single chance Zor peace re- 
mains—the formation of an effective united front of all non-Fascist 
powers against any aggressor—but this possibility he dismisses as an 
illusion (pp. 643-644). Further, he intones the funereal chant for the 
Western state system. The dilemma is inescapable. A long descending 
twilight ends in political and economic disintegration. 

There is no flaw in his argumentation: it is rigorous and brilliantly 
sustained. It may, however, rest on a premise embodying a half-truth. 
Time will give the answer. In any event, few writers on international 
politics perceive that half-truth (if such it be) so clearly, and none defend 
it with such adroit manipulation of evidence, or with such magnificent 
verbal embellishment. 

Warum P. MADDOX. 

Princeton University. 


Analysis of the Problem of War. By CLYDE Hacueton. (New York: The 
Ronald Press Company. 1937. Pp. 132.) 


Viewed Without Alarm: Europe Today. By WALTER Mus. (Boston: 
Houghton Mifflin Company. 1937. Pp. 79.) 


The late Justice Holmes once observed that the vindication of the 
obvious is sometimes more important than the elucidation of the obscure. 
This is peculiarly the case with the peace movement. In an epoch calling 
imperatively for clear thinking and decisive action, seekers after peace 
are everywhere unable to see the forest because of the trees. By way of 
clarifying their vision, Professor Eagleton, of New York University, has, 
with evident relish, written a simple little book which states the ABC’s of 
tha peace problem in simple language. It is apparently his hope that 
members of women’s clubs, peace organizations, anti-war strike commit- 
tees, and the like will be inveigled into perusing his pages by virtue of 
their engaging simplicity and charm. In view of the stubborn persistence, 
even in more learned circles, of numerous illusions regarding peace and 
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war, it is to be hoped that this book will circulate even more widely and’ 
come to the attention of politicians and political scientists: i 

Professor Eagleton has written an admirable primer of the war problem. 
There is not much ‘‘analysis’”’ here, as social scientists understand that 
term, and no effort at subtlety or profundity. But there is a beautifully 
lucid and cogent exposure of many current misconceptions and an elo- 
quent and convincing plea for international organization and collective 
security as the only road to salvation. The author examines in turn the 
futility of disarmament, the irrelevant witch-hunting of the muck-rakers, 
the ambiguity of the pleas for “changing human nature” by education, 
the heroic martyr-complex of the war-resisters, the naïveté of the out- 
lawry-of-war advocates, and the folly of so-called “neutrality.” While he 
does not deal with war in terms of Realpolitik, he perceives that it csn be ` 
exorcised, if at all, only by a collective system. Were ten million Ameri- 
cans to read these pages (instead of the few thousands who will read 
them), much solemn and long-faced nonsense regarding the preblem 
would be dispensed with. 

Walter Millis, on the other hand, can only breed further confusion 
among his readers, despite the fact (or perhaps because of the fact) that 
he is a past-master of the art of writing ‘‘best-sellers.” Last autumn he 
took a trip abroad. He has seen fit to record a few rambling impressions 
in a feeble little volume which is eminently readable, but is relevant to 
nothing in particular, Mr. Millis has discovered that in Europe there are 
frontiers and passports and customs; that Russia is “very different”; and 
that German army manoeuvres are somewhat confusing to the layman. 
For the rest, he desires to be reassuring. There will not be any war, be- 
cause “a, war can hardly be planned satisfactorily without knowing what 
the British army, the British air force, and the British fleet will do. And 
nobody—least of all the British—knows what they will do. I think it is a 
great aid to peace.” Critical readers, however, will merely think that Mr. 
Millis is not overly bright. 

FREDERICK L, SCHUMAN. 

Williams College. 


Zero Hour: Policies of the Powers. By Richarp Fraunp. (New York: 
Oxford University Press, 1937. Pp. vi, 256, with two maps.) 


In an hour of increasing crisis comes a presentation of the world scene 
as viewed by an Anglo-Austrian journalist with an unbiased outlook and 
wide sympathies. Beginning with Germany and the Baltic and girdling 
the globe chiefly along “the volcanic belt from Central Europe through 
the Mediterranean to the Far East,” Mr. Freund undertakes a survey of 
the “driving forces” (ranging from racial and religious mysticism to the 
quest for trade) which impel, and condition, the behavior of different na- 
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. tions. Obsessed by no a priori ideological limitations, recognizing, but not 
canonizing, power politics, the author treats quite objectively and dis- 
passionately the policies of the major powers, not per sé but always in 
their intricate inter-relationships. Three chapters dealing with Germany 
give evidence of balance, frequently in the presence of emotionally ir- 
ritating facts. Trenchantly, panoramically, Mr. Freund writes of the 
political conditions in the Baltic, the Danubian basin, and the Mediter- 
ranean, neatly combining geo-political and strategic aspects which ordi- 
narily elude journalists with psychological understanding, political 
insight, and a wealth of economic fact. The reviewer knows of no com- 
parably incisive account of German economic penetration of the Balkans 
while sanctions were in force. 

An unusual feature of the volume is its salient treatment of political 
and strategic conditions in the Near and Middle East, recognizing the 
changes in the relationships of power which Arab and Indian nationalism 
have effected and fully tracing their international implicasions. This is 
revealing and refreshing, for somehow to American readers European 
international relations virtually taper off into nothingness east of Suez, 
while Far Eastern relationships assume no significance west of Singapore. 
To get the globe actually girdled, including the U.S.S.R. in its European- 
Asiatic significance, is no mean achievement. The Far Eastern situation 
is clearly depicted in four pungent chapters shot through with realities. 
Given existing conditions, Britain faces two, possibly three, ‘‘inevitable” 
wars—one with Italy (p. 126), another with Japan (167), Germany being 
the possible third. In the light of all this, a return to League-centered 
policies, together with devolution of naval control to the Dominions, 
offers England the surest way forward. 

The place at which Mr. Freund is least successful is in dealing with 
“America in Dry Dock,” a chapter too terse to be adequate, and suffering 
in consequence, from hasty generalizations and occasional factual error. 
The author's quotation from the Stimson note (p. 200) appears in the 
Argentine Anti-War Pact, while his statements on American neutrality 
policy in the Ethiopian war are at times far from accurate. By and large, 
however, he has done an excellent job in picturing the dynamic factors of 
domestic and foreign policy that go to make up this all too precariously 
situated world. Zero Hour is provocative, stimulating, worth while. 

Matzsonn W. GRAHAM. 

University of California at Los Angeles. 


The Shanghai Problem. By Wiuuram CRANE JOENETOND) JR. (Stanford 
University Press. 1937. pp. xi, 326.) 


The status of Shanghai remains a major issue in Far Eastern politics, 
overshadowed as it may be at present by momentous events in the course 
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of Japanese aggression north of the Yellow River. In this up-to-date . 
account of the evolution of municipal policy and international diplomacy 
in Shanghai, Professor Johnstone has traced the historical development 
of the anomalous political régime of that city and analyzed its present 
problems in their international setting. 

Two factors—location and security—have made this port at the mouth 
of the Yangtze the commercial and financial center of modern China. 
For the first, the foreigners are not responsible; but for the second, they 
can claim the credit, or could until the Japanese devastated Hangkow in 
1932. What does security mean? For the International Settlement and 
the French Concession at Shanghai, as Professor Johnstone shows, it has 
meant freedom from civil wars, immunity from Chinese control and 
taxation, and also governing power in the hands of a propertied class suf- 
ficient to resist the latent demands of a growing proletariat for factory 
legislation and costly municipal services. How such a political régime 
evolved is traced by the author in a series of readable chapters on the 
development of the international, French, and Chinese municipalities. 
Beginning with the indefinite legal basis laid down in the treaties of 
1842-44, he describes the successive steps by which the foreign diplomats 
and local communities excluded Chinese authority from the foreign areas 
and built up their own independent agencies of government. In its essen- 
tials, the story has been told before; but it is here set forth with clarity 
and precision, and with an attention to the rôle of Americans in the 
founding of the International Settlement which has hitherto been lacking. 

The latter half of the book is devoted to Shanghai’s present-day 
problems, with special emphasis on the international régime which con- 
trols the key foreign area. In straightforward fashion, the author sketches 
the court reforms restoring Chinese judicial authority over Chinese 
nationals and foreigners lacking extraterritorial privileges, the admission 
of Chinese representatives to the municipal councils, the cautious experi- 
ments in public education, the unsettled controversies over factory con- 
trol and the extra-settlement road areas, and the crisis precipitated by the 
Japanese invasion in 1932. The latter was the prelude to a growing de- 
mand by the Japanese for a larger voice in the affairs of the International . 
Settlement, This demand has now turned the future of Shanghai into a 
triangular struggle between China, Japan, and the other powers—a 
struggle which reflects the wider conflict spread across the map of China, 
and, in the opinion of the author, hinges largely on its outcome. 

Professor Johnstone states that his purpose is to view Shanghai 
primarily from the angle of Sino-foreign relations, and it is of course 
unfair to criticize this study for what it does not pretend to be. One may 
regret, however, that he did -not find it possible within the limits of his 
study to analyze at greater length the character of municipal government 


BOOK REVIEWS AND NOTICES 749 


in Shanghai in terms of class and group interests and to reveal more con- 
cretely the relation. between municipal problems and policies, on the one 
hand, aad, on the other, the changing social structure of the community, 
especially as regards its predominant Chinese population with its rising 
bankers and industrialists, its growing proletariat, and its changing social 
attitudes. He does characterize the régimes of the International Settle- 
ment and French Concession as run by and for foreign propertied in- 
- terests, with minor modifications in recent years; but the task still re- 
mains to show fully in political terms the cross-currents of interests and 
ideas which make the political problem of Shanghai so much more than 
a frontal conflict between two, or even three, homogeneous and static 
national groupings. 

To pursue this a little farther, one feels that the study might also have 
gained from greater attention to China outside of Shanghai, both tra- 
ditional China and China as affected by the changes of recent years. 
Perhaps the problems of Shanghai would stand forth more clearly—for 
example, the conflict over ‘judicial process’—and certainly the sig- 
nificance of Shanghai for China would emerge in larger terms. For the 
important thing about Shanghai, in the long run, is the fact that through 
it has been funnelled a stream of Western influences revolutionizing the 
economic and social structure of an immense hinterland, and that within 
it has been created a new set of social ideals and class relationships which 
will exert a profound influence on the future of Shanghai and of the 
whole country. With no disparagement to Professor Johnstone’s able 
study, one may suggest that this is the real Shanghai problem. 

Warum W. Locxwoop, JR. 

Institute of Pacific Relations. 


The United States and the Republic of Panama. By Wirum D. McCaw. 
(Durham, North Carolina: Duke University Press. 1937. Pp. xv, 278.) 


Dr. McCain presents in this volume the results of one of the first sys- 
tematic and scientific efforts to survey Panamanian-United States rela- 
tions since the establishment of the isthmian republic’s independence 
in 1903. The results are reasonably satisfactory, but one comes off from . 
a reading of the book with a feeling of regret that the author viewed the 
trees to so great exclusion of the woods. 

In forgivably sketchy fashion, an introductory chapter traces develop- 
ments during the “four tumultuous centuries” preceding independence. 
Successive chapters then consider the establishment of the Taft modus 
operandi of 1904, the demobilization of the opéra bouffe Panamanian 
army, problems dealing with maintenance of public order, United States 
investments, the Costa Rican boundary dispute, expropriation of lands 
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for- canal defense, transportation and communication, Panama’s part in 
the World War, the unratified treaty of 1926, and “Panama and the 
New Deal.” 

Instances of American private investments are listed in unnecessarily 
great detail. The author commits the understandable fault of proportion- 
ing the fullness of his treatment of various topics to the volume of avail- 
able source materials; thus the abbreviated discussion of certain topics 
as they developed after the summer of 1906 reveals unconsciously that 
the opened State Department archives stop with August of that year. 
Treatment of subject-matter is disproportionate from another angle in 

` that one or two developments are inexcusably slighted. The Root-Cortes- 
Arosemena agreements and the Thompson-Urrutia treaty get a total of 
only five lines (p. 244), although both were important chapters in the 
efforts to straighten out the tangled skein of relations among the United 
States, Panama, and Colombia. In the concluding pages, the whole prob- 
lem of relations between Panama and the United States should be viewed 
in perspective in greater detail than has been done. : 

A few detailed or mechanical points are subject to criticism. One would 
prefer the footnotes at the bottom of appropriate pages instead of at 
the ends of chapters. President Roosevelt did not sign the “Spooner bil” 
(p. 12), but rather the Hepburn bill with the Spooner amendment. No 
useful point is served by the occasional retention of words or phrases 
in Spanish when their translation would be as simple—for example, 
dominación (p. 114), convención (p. 124), buenos oficios (p. 129), and 
Corte Internacional de Justicia de la Liga de Naciones (p. 211). Govern- 
ments do not cancel the exequaturs of diplomatic agents (p. 194), but 
only of consuls. 

The bibliography shows good and conscientious use of the conventional 
materials, although several secondary items of importance are omitted. 
One looks in vain for Arias, The Panama Canal; Bishop, The Panama 
Gateway; Miller, The Isthmian Highway; Smith, The Panama Canal; 
Williams, Anglo-American Isthmian Diplomacy; Hill, Roosevelt and the 
Caribbean; Jones, The Caribbean Since 1900; and Antonio José Uribe, 
Colombia y los Estados Unidos de América. Admiral Chester’s ‘‘Diplomacy 
of the Quarter Deck,” in the American Journal of International Law, would 
also have added to the background. 

Despite the faults of the book, which reveal a certain amateurishness, 
the study is a useful one, and, as Professor Rippy says in his foreword, 
it follows “the main threads of Panamanian-American relations ... in 
a definitive manner.” The callous treatment by the United States of the 
nation whose birth she sponsored is, on the whole, well described: 

RusssuL H. FITZGIBBON. 

University of California at Los Angeles. 
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BRIEFER NOTICES 
AMERICAN GOVERNMENT AND POLITICS 


Robert Phillips, of Purdue University, has produced American Govern- 
ment and Its Problems (Houghton Mifflin Co., pp. 813), designed as a 
text for colleges and “the reading public.” Seeking a satisfactory com- 
promise between functional and structural approaches, all areas of gov- 
ernment are treated topically, but with heavy stress upon the rôle of 
national authority in the federal system. More space is accorded the 
description of governmental mechanisms than of their functioning. 
Against an historical background, the novel features of the Roosevelt 
régime are carefully presented, with a too obvious effort to remain un- 
committed on controversial items. Good and bad arguments are mar- 
shalled pro and con, leaving the reader none the wiser. A unique feature 
of this text is its literary style. When involved details impede lucidity of 
expression, they are omitted. A plethora of classical allusions, witticisms, 
and humorous anecdotes enliven the context even when they fail to 
illuminate the point. Careful study of this book will probably expand 
the stucent’s vocabulary, for the author is fond of a wide variety of 
words, cecasionally employing them in unusual meanings. The general 
effect is to produce a lively, fascinating narrative, uncommon in ele- 
mentary text-books. Entertaining description, however, may leave the 
reader with much interesting information but with little understanding. 
True of many texts on American government, one learns little of the 
dynamics of politics, of the social pressures, sectional interests, organized 
minorities, personal ambitions, and class antagonisms which determine 
its destinies. It is regrettable that this book, definitely superior to its 
predecessors in many respects, should be equally lacking in this regard.— 
O. R. ALTMAN. 


Dwight L. Dumond’s text-book history of the United States in the 
twentieth century, entitled Roosevelt to Roosevelt (Henry Holt and Co., 
pp. 518), is concerned mainly with economics and government, with little 
attention. to cultural and sociological developments. Abcve all, it is 
realistically critical. Imperialists, selfish business interests, the War, the 
Red hunt, the Ku Klux Klan, poverty and insecurity, reactionary Re- 
publicanism—all are subjected to the historical whipping-post. One 
cannot help wondering what effect the study of numerous recent books 
like this, all battling away at big business’s lack of social consciousness, 
will have on the future business leaders now in our universities. Possibly 
this somewhat partisan attack, identifying itself with Wilson’s New 
Freedom and Roosevelt’s New Deal, may go a trifle too far. Partiality 
may provoke an unhealthy reaction in some students. Again, Professor 
Dumond and the others can hardly remain true to scholarship when they 
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take sides. The cause of knowledge is not promoted by calling Charles 
Dawes a fascist. Yet, on the whole, Professor Dumond is discriminating 
in his attack. He steers his course unhesitatingly ’twixt Bourbons and 
Crack-Pots. Certain criticisms of structure, unhappily, must be made. 
The book seriously lacks coherence and emphasis. A mass of declarative 
` sentences are thrown at the reader, with nothing to draw them together. 
The author has failed to realize that the human mind, even of a college 
sophomore, demands that certain ideas stand in relief. There are few 
lights and shadows, and the student will suffer for it. Again, one is hard 
put to get a connected picture of any one topic because of the fact that 
the author takes his history in pinches. The labor movement is discussed 
separately in five different chapters and agriculture in at least four. 
Consequently there is no feeling of causes, sequences, and trends, which 
history, as distinct from mere chronicling, above all should reveal. 
Finally, there seems a lack of deep knowledge.and research. The book is 
not a profound interpretation of modern America. Though greatly needed, 
such an interpretation is not forthcoming from this author any more 
than from political scientists —Joun THURSTON. 


The Municipal Year Book, 1987 (International City Managers’ Asso- 
ciation, pp. viii, 599), edited by Clarence E. Ridley and Orin F. Nolting, 
not only is larger than any of the previous volumes in the series but is 
distinctly betier. There is a valuable compendium of statistical matter 
on various phases of municipal government, such as growth of cities and 
personnel and finance administration. No better résumé of municipal 
activities in 1936 can be found than that presented in Part I. The de- 
velopments and trends are summarized by specialists in the respective 
fields. While the remaining four divisions of the book—governmental 
units, municipal personnel, municipal finance, and sources of informa- 
tion—are the same as in the 1936 Year Book, the material has been 
brought up to date and many new sections added. Problems which are 
receiving increased attention from public officials are emphasized. The 
two subjects to which the most space is devoted are finance and personnel. 
There is a section on financing relief and recovery which discusses the 
work of the various federal agencies. The developing relationships be- 
tween the national and local governments are referred to in several other 
sections of the book—especially that on federal-city relations in 1936. 
In view of the disturbed conditions in the private labor field, the material 
` on municipal personnel is of particular interest. There is a section on 
city-wide organizations of municipal employees. In the selection of sub- 
jects and the allotment of space to each, the editors are to be commended. 
The result of their efforts is a year-book which will be of great value to 
all persons interested in. municipal government and administration. — 
Cuartes M. Knermer, 
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The Reorganization and Consolidation of State Administration in Louisi- 
ana (Bureau of Government Research, Louisiana State University, pp. 
270), by R. L. Carleton, is naturally concerned mainly with affairs in 
Louisiana. However, a brief but careful analysis of the problems in state 
administrative organization and a summary of the progress made toward 
administrative reorganization in the forty-cight states make the book 

_& useful addition to the general literature of state government. The facts 

appear to be reported reliably, although one might be constrained to dis- 
agree with some of the opinions and conclusions. Probably a more im- 
portant reason for the increased cost of state administration during the 
past three decades than the two given (p. 12) is the increased services 
renderei. The major portion of the book (pp. 46-217) consists of a brief 
treatment of each of the 174 offices, boards, and commissions making up 
the state administrative organization of Louisiana. Citations to consti- 
tutional and statutory provisions and judicial decisions are given, to- 
gether with a brief statement of the organization, duties, and powers of 
each agency. This section of the book shows evidence of much pains- 
taking research. In Part IV, the author gives alternative plans for a 
complete reorganization of the state administrative system. The first, 
a plan of expediency, proposes only statutory changes. The second, more 
idealistic, would involve both constitutional and statutory changes.— 
P. S. SIKES. : 


In Social Characteristics of Cities (International City Managers’ Asso- 
ciation, pp. 70), William F. Ogburn has presented what he defines as a 
“basis for new interpretations of the rôle of the city in American life.” 
The report presents in distilled form the results of an elaborate statistical 
process. The preliminary chapters are devoted to sociological data on 
population traits, occupations, and family life in cities, from which are 
drawn meny observations upon the characteristics of cities varying in 
size. Ther2 follows an analysis of how cities compare in providing social 


services fcr their populations. Under the heading of daily living are pre- - 


sented many of the glaring facts accruing from the real property inven- 
tory of cities made by the Department of Commerce. Regional differences 
and urban resemblances are set forth. The conclusion is reached that 
there is a good deal of loose talk about regional differences. Actually, 
cities of diferent regions possess much in common. The social character- 


istics of trading centers, factory towns, transportation centers, mining - 


towns, plezsure resorts, health resorts, and college towns are set forth. 
Differences were analyzed between satellite cities and average cities, be- 
4ween wealthy suburbs and industrial suburbs, between increasing cities 
and decreasing cities. The tabulation of sociological data here made 
available cennot be overlooked by the student of municipal government 
and administration—Arruur W. BROMAGE. 


Mee 
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About twenty years ago, there appeared a treatise on police training 
in which the author assured all prospective candidates that if they had 
a thorough knowledge of Shakespeare, the second book of Blackstone’s 
Commentaries, and the Bible, they might regard themselves as eminently 
equipped to render police service of the highest order. There is no mention 
of these estimable volumes in the Yearbook of the International Association 
of Chiefs of Police (International Association of Chiefs of Police, 1936-87, 
pp. 244), but there is much excellent material on the rôle that science 
may play in police administration and work. Some thirty papers by ex- 
- perts discuss stch diverse aspects of police administration as personnel, 
training, scientific standards, press relations, records, traffic enforcement, 
and crime prevention. Perhaps the most important fact implicit in this _ 
volume is the :ncreasingly changing point of view on the part of police 
executives whc at long last have awakened to the fact that police work 
can never be regarded as reasonably successful until the field becomes 
professionalized. It is evident in these pages that the laboratory and 
trained personnel are no longer the demands of academic police exparts 
but rather the recognized essentials of effective police administration. 
For those interested in the origin of police radio, the brief paper by 
W. P. Rutlecge, formerly commissioner of police in Detroit, and at 
present chief of police at Wyandotte, Michigan, is worth reading, if only 
to see the simple beginnings of one of the greatest advances made by 
police in the bast hundred years.—J. P. SHALLOoo. 


In the preface to A Bibliography of Police Administration and Foltce 
Science (Institute of Public Administration, pp. xv, 152), prepared by 
Sarah Greer, librarian of the Institute, Mr. Bruce Smith indicates the 
purpose and scope as including a selection of European materials of gen- 
eral usefulness to students of police administration and science as well 
as a more comprehensive selection of the American materials. There are 
also references to materials in periodicals, and to the writings on the 
subject whica may be termed the classics in the field in which the interest 
of the contemporary student would be primarily historical. The refer- 
ences are organized about regional divisions, levels of government, and 
functional problems, and a brief selection of titles in the field of crime 
and criminal law is included.—JouNn M. Gaus. 


Catching Up With Housing (Newark, N. J.: Beneficial Management 
Corporation, pp. 243) was prepared by Carol Aronovici and Elizabeth 
McCalmons primarily as a handbook for the use of employees of the 
personal firance companies engaged in the small loan business. It is the 
first of a series of such handbooks on various subjects, the object of which 
is to bring to the personnel of these companies a realization of oppor- 
tunities for the rehabilitation of families with whom they come into con- 
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tact. The first chapter shows the deleterious effects of poor housing and 
its importance as a matter of public concern. There follows a section de- 
voted to housing facts and figures which includes statistics on incomes, 
rents, family budgets, and the shortage of dwellings. There is a chapter 
devoted to the agencies of the federal government which deal with hous- 
ing; others on the history and future of housing in the United States and 
the relationship between housing and employment. The authors also dis- 
cuss the legal and financial basis of housing, land policies, taxation, 
community planning, and management. The appendix contains a list 
of federal housing projects, a list of state enabling laws, a glossary of 
terms, a bibliography, and a list of housing agencies and organizations. 
Compilations of this kind are, of course, useful. Unfortunately, the pres- 
ent volume contains some slight inaccuracies which lessen its value as a 
source cf entirely dependable information.—ELIZABETH LONGAN. 


The Fifth Yearbook of School Law: 1987 (Washington, D. C.: American 
Council on Education, pp. 144), edited by M. M. Chambers, presents a 
topical summary of the decisions of the higher courts of the respective 
states, as reported during 1936, in cases involving school law. The volume 
embraces sixteen chapters by as many different authors. Subjects con- 
sidered in the various chapters include the rights of pupils and parents; 
certification, appointment, and tenure of teachers; creation and altera- 
tion of school districts; school corporations and officers; school contracts; 
management and control of school property; tort liability of school dis- 
tricts and school personnel; taxation and indebtedness for educational 
purposes; county and state school administration; state institutions of 
higher education; private schools and colleges; and tax exemption of edu- 
cational institutions. An introduction entitled “Instruction in School 
Law” presents a timely survey of courses in school law offered in Ameri- 
can colleges and universities. Recent doctoral dissertations in the field 
of school law are listed in an appendix. Like its predecessors, the volume 
will serve as a useful reference book for school officials and others inter- 
ested in the legal aspects of school administration—Cuirpn F. SNIDER. 


In The City’s Réle in Strikes (pp. 22), the International City Managers’ 
Association has reprinted a group of articles which appeared originally 
in the February and April, 1937, issues of Public Management. The 
pamphlet opens with three editorials giving some points of view of the 
employers, of the laborers, and of the public concerning strikes. Articles 
by Donald C. Stone and Arnold Miles follow, upon public interest in 
labor disputes and upon what a strike means to the police. These set 
forth in a general way observations as to how public officials should 
acquit themselves in face of labor troubles. In a brilliant article, City 
Manager Henry Traxler tells of his experience in a strike in Janesville, 


758 THE AMERICAN POLITICAL SCIHNCH REVIEW 


Wisconsin. Lyman S. Moore, in a concluding article, makes clear’ the de- 
sirability of having local labor relations boards such as the Toledo Peace 
Board. The reprint is a timely one in this strike-bound year. It demon- 
strates the difficulties that cross the path of public management when 
labor and capital clash on a broad front, with both old and new methods 
in play.—Arntuur W. Bromaas. 


Constitutional Problems of Tennessee (University of Tennessee, Division 
of University Extension, pp. 115), prepared by the department of histcry 
and political science and the school of commerce of the University of 
‘Tennessee, purports to be a study of specific problems of state govern- 
ment in Tennessee as compared with problems of state government in 
general throughout the Union. The announced purpose of the study is 
“to provide voters with information that will aid them in deciding 
whether any constitutional changes are required, and if so, the nature 
of the changes that should be made.” The authors make no claim to 
originality of treatment and frankly admit that some topics have been 
omitted entirely and others treated in a summary manner. Although the 
education of the voters of Tennessee is a most laudable aim, it can hardly 
be consummated by a summary of “the eternal verities’” found in mast 
texts on state government and a digest of certain portions of the szate 
constitution. An electorate with a tobacco-spitting complex and a hcme- 
spun philosophy is not likely to be convinced by the pious homilies of 
the professors at the state university —Rosert J. HARRIS, JR. 


A Regional Redistricting Plan for the State of Utah (Brigham Young 
University Studies, 1937, No. 5, pp. 59), by George H. Hansen, is con- 
densed from a W.P.A. research project in “The Human Geography of 
Utah.” The plan presented would substitute six districts for Utah’s 
twenty-nine counties, in order that county units may conform to natural 
geographic areas, and to population and trade centers. The three te nine 
administrative districts of nine different governmental agencie3 are 
shown by maps and considered in relation to redistricting. Supporting 
data on population and taxation are presented in tables. The usual argu- 
ments regarding county consolidation for a motor age are reiterated. 
Though the writer wisely awaits reliable factual data before estimating 
probable savings, he unwisely calls “conservative” an estimate by various 
state authorities of twenty-five per cent. Reliable data for other states 
show more meagre savings. Quotations from doubtful authorities also 
detract from the scholarliness of the monograph. Wium L. BRAD- 
SHAW. 


The principal changes introduced by Professor Oliver P. Field in the 
second edition of his well-known Selection of Cases and Authorities on 


BOOK REVIEWS AND NOTICES 757 


Constitutional Law (Callaghan and Co., pp. xxxvi, 1097) are, first, the 
omission of expository matter included in the first edition; second, em- 
ployment of the space saved in this and other ways to present, along with 
“the famous old cases of our constitutional law,” a liberal selection of 
cases decided since the first edition was published in 1930; and third, a 
consicerable rearrangement of the sequence of topics taken up. The chief 
additions are, of course, cases involving aspects of the New Deal—cases 
chosen, it is rightly believed, to include only those that are fairly assured 
of lasting significance. Professor Field concludes his new preface with 
the interesting observation: “One criticism of the first edition I have 
been unable to meet: I have been unable to-select cases that show the 
subject of constitutional law to be as static as some critics seem to have 
thought it to be.” —F.A.O. 


Oscer Doane Lambert’s Presidential Politics in the United States, 1841- 
1844 (Duke University Press, pp. ix, 220) is a flimsy historical account of 
presidential politics from the time of the election of William Henry 
Harrison up through the campaign of 1844, based on materials gathered 
from official documents, manuscripts, biographies, and newspapers and 
magazines of the period, The author describes John Tyler’s succession 
to the presidency, his conflict with distrustful and unsympathetic party 
leaders in Congress and in the cabinet, and the struggles of parties and 

leaders to win the presidency in 1844. The book is poorly written, con- 
` tains an absurd index, numerous incorrect page citations, and many 
quotations in which words have been either omitted or included im- 
properly, or sentence structure altered, apparently to suit the author’s 
fancy.—ALpEN L. POWELL. 


Students and teachers of state government in the high schools and 
colleges of the state, as well as the general reader, will find The State 
Government of Indiana (Principia Press, Inc., pp. vi, 120), by Pressly 8. 
Sikes, both a readable and an accurate summary of the outstanding 
features of their government. Following a standard chapter sequence, and 
concerned largely with factual material, the volume should be regarded 
as a significant contribution to the literature in its field. Many students 
will be attracted to the book because of the competent description of the 
administrative reforms introduced during Governor McNutt’s term of 
office. Since this is the first in a projected series of studies of ‘‘govern- 
mental organization and administration in Indiana’—a field much 
neglected in the past—it is to be hoped that the terse style and interesting 
presentation of this volume will be continued in succeeding ones. There 
are several charts and a selected bibliography —Harry W. VOLTMER. 


The Bureau of Public Administration at the University of California 
hes published, in mimeographed form, Training for Public Service; 
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A Bibliography (op. 48), compiled by Dorothy Campbell Culver. A very 
useful list, running to more than five hundred items, is arranged in four 
parts, relating respectively to training for public service in the United 
States, training for public service in Europe, schools for. training for 
public service, and training for specific types of public service. 


FOREIGN AND COMPARATIVE GOVERNMENT 


An author who seeks to present an adequate treatment of the govera- 
ments of England, France, Germany, Italy, and Russia in approximately 
five hundred pages has set himself a difficult task. The limitations which 
must necessarily be observed in such a book present many acute prob- 
lems of selection. In his Comparative Major European Governments (Farrar 
and Rinehart, Inc., pp. ix, 537), Professor J. G. Heinberg has attempted 
this task. In writing the book, he discarded “the conventional country- 
by-country arrangement in favor of a functional approach.” Useful as 
the so-called functional approach may be, one might question the desira- 
bility of following this procedure in the book under review. For reascns 
which will appear, the volume could hardly be used by advanced stu- 
dents of foreign government. If, on the other hand, it is intended for 
introductory purposes, there is the danger that beginning students will 
not have the background necessary to obtain the proper perspectives; 
for a mass of diverse material passes before the reader in a kaleidoscopic 
fashion. Notwithstanding the comparative brevity of the book, the autnor 
covers all of the more important political institutions in the five countries 
named and adds other material usually absent in text-books on compera- 
tive government. There are chapters on the constitutional development 
of the countries treated, on constitutions, on titular executives and 
secondary chambers, on political parties, on electoral systems, on legis- 
lation, on administration, on local government, on economic control and 
the social services, on finance, on courts, on individual rights, and on 
foreign, imperial, and colonial relations. Unfortunately, this wide range 
of subject-mazter is very often sketchily dealt with. In too many in- 
stances, the book becomes a mere recitation of descriptive material with 
little or no attempt at analysis or interpretation. Thus the constitutional 
developments in England, France, Germany, Italy, and Russia are de- 
scribed in 34 pages; local administration and government in these five 
countries is dismissed in 30 pages; and the complexities of the foreign, 
imperial, and 2olonial relations of the five powers are treated in 27 pages. 
Repeatedly, the author might better have paused jor elaboration than 
proceeded to another subject. For example, in speaking of the adoption 
of the electoral law of 1923 in Italy (p. 64), he writes that “in spite of 
considerable apposition, the bill incorporating the proposed changes se- 
‘cured the approval of the Chamber by a two to one majority.” Nothing 
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is said as to what parties supported the bill and why their support for 
this extraordinary piece of legislation was forthcoming. Again (p. 83), 
was von Papen’s resignation merely “a strategic move?” What preceded 
the negotiations (p. 84) between von Hindenburg and von Papen and 
between von Hindenburg and Hitler in January, 1933? Can the subject 
of advisory economic councils be dismissed in but a few paragraphs? 
The Economic Advisory Council in England is summarily dealt with 
(p. 287) as follows: “Apparently, the English experiment, the National 
Economic: Council, has been a rather complete failure.” Professor Hein- 
berg’s book is readable and very well written. In the opinion of the re- 
viewer, however, he has attempted to cover too much in so small a book. 
—Hariow J. HENEMAN. 


Those Englishmen who strongly oppose Mussolini’s adventure in Ethi- 
opia should inspect more carefully the administrative programs and 
techniques of their own government in Africa. George Padmore, in his 
How Britain Rules Africa (Lothrop, Lee and Shepard Co., pp. 402), se- 
verely indicts His Majesty’s Government for policies which for decades 
have suppressed the natives under its control. Taking up in turn each 
British dominion, colony, protectorate, and mandate in Africa, excluding 
Egypt and the Sudan, the author lays bare the oppressive practices which, 
designed at first only to maintain the social and political superiority of 
the whites, are coming to mean economic strangulation for the blacks. 
For the polizical scientist searching for pictures of constitutional relation- 
ships or governmental forms, this book will be of little value. Only in 
one chapter (XII) can one discover an institutional treatment of the 
problem presented by the title. However, for those interested in the 
actualities of administration, or “practical imperialism,” this book per- 
forms a service. Students.of African politics have long been acquainted 
with the various forms that racial discrimination has taken: hut and poll 
taxes, forced labor, segregation, expulsion from the land, “‘pass laws,” 
and denial of educational advantages. But the account presented by 
Padmore is more integrated and complete than those to be found in 
standard works on Africa. Each British possession, from Uganda and the 
Gold Coast, the best governed, to Kenya, the worst administered, is 
analyzed in its economic and social aspects, with the conclusion always 
the same: Great Britain has sold the natives down the river. The position 
of the blacks has been made more acute by the development of finance 
capitalism which, working hand in glove with colonial administrators, 
has carried to completion publie works projects benefiting directly those 
in commercial and financial control, but for which the natives are taxed. 
Taxation serves a double purpose. While paying for railroads (rarely 
‘constructed through the native reservations) and power plants, it forces 
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the natives into the towns and mines where they work for starvation 
wages. Unionization is suppressed, not only by those in power but also by 
white labor wkose wages and working conditions are maintained at a 
much higher level, partly to preserve the myth of white superiority and 
partly to preclude the merging of the black and white proletariat. Pad- 
more, a native of Africa, concludes that no remedy will be forthcoming 
from London: “The British Colonial Office is an institution which does 
not change, regardless of the political party in office. And this is the 
reason why Tory-minded governors can afford to sabotage any reform 
instituted by « Labour government without fear of losing their jobs.” 
If any reconstruction is to take place, it must come from the development 
of a native African nationalism and from a realization on the part of 
British and world working classes that they will never be able to emanci- 
pate themselv2s without the fraternal support of colonial and subject 
peoples. There are times when the reader becomes a little impatiant. 
Padmore’s native bias is always in evidence, and his method of presenta- 
tion entails considerable repetition. Nevertheless, for those who grow 
weary of Emzire apologists, this work provides a salutary respite.— 
Vernon A. O'ROURKE. 


One of the most realistic and refreshing works on English politics that 
has appeared in many a day is S. Maccoby’s English Radicalism, 1832- 
1862 (London: George Allen and Unwin, Ltd., pp. 462); and it is gratiiy- 
ing to learn that two volumes carrying the study further are projected. 
To be sure, the well known work of Elie Halévy covers the period with a 
thoroughness never previously attained; but, as Mr. Maccoby justly re- 
marks, even that pioneering treatise leaves some questions unanswered 
and others urasked. After years of laborious research in a multitude of 
more or less out of the way materials—minor newspapers, records of con- 
ventions and meetings, correspondence, parliamentary petitions, and 
other sources hitherto largely unexplored—the author addresses himself 
to a history and interpretation of the reforms achieved in the period 
covered, not as a matter of cabinet decisions and parliamentary enact- 
ments, but as the outcome of “pressures from without;” and included 
in the sweep of his study is the whole complex of “reform” and “radical” 
proposals of the time, whether ever achieved or not. He shows how when 
the outside pressures became irresistible, cabinets, whether Liberal or 
Conservative, systematically planned sedatives in the form of legislative 
compromises on the most modest lines possible; how further rigid safe- 
guarding for protection of “the settled institutions of the country’’ was 
likely to be insisted upon by the ultra-conservatives in the House of 
Lords; and how after the legislation was passed so-called “public opinion” 
in the shape of such organs as the Times habitually played up, for popular 
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effect, the changes of a “great liberal and progressive era” which English 
political genius was able to bring about peacefully from year to year.- 
Altogether, the volume comes closer to the American type of “pressure 
politics’’ studies than anything heretofore published ir. a European 
country.—F.A.0. 


Among the many current books on Mexico, few have scholarly char- 
acter; but among these few, Eyler N. Simpson’s The Eido: Mexico's 
Way Out (University of North Carolina Press, pp. 849) taxes high rank. 
The author is frankly sympathetic with the revolutionary land program, 
but in Lis analyses states impartially both its weak and strong points. 
Others have set out the terms of the new land laws and have expounded 
the “spirit of the revolution.” Mr. Simpson does a much greater service 
by giving case studies of the communities set up under the laws and de- 
scriptions of what the village organizations actually accomplish. He 
analyzes also the abuses which are never avoidable in sc radical a re- 
moulding of the system of real estate tenure as that which Mexico is 
carrying through. Land legislation is reviewed through 1934, since which 
time the program has become markedly more radical, though the end 
sought, to give land to the landless, remains unchanged. The social am- 
bition of the revolution is stressed rather than its financial problems 
and its immediate economic consequences. He believes that the land pro- 
gram may be a part of a movement to create for the people a better mode 
of life than they have known, and even “a better life thar has yet been 
achievec ... perhaps in any part of the world.” Along with this develop- 
ment he thinks that there should go an evolution of Mexico toward a 
new industrialization, which indeed is already “impending.” Develop- 
ment of heavy industry is unlikely, but the transforming industries offer 
great opportunity for diversification. In the long run, exploitation in 
small plots and small factories are what Mexico should seek. On these 
bases, by the adoption of modern techniques, Mexico can win a better 
place among the nations of the machine age. That belief in success de- 
mands & number of assumptions, the author frankly admits. Among them 
are the adaptability of the Indian to the life of the modern world, the 
ability of governmental agencies to lead him into the competitive system 
of our times, and finally the adequacy of Mexican resources to make 
possible the higher standard of life sought for its present population and 
for that more numerous people which is coming into being —CHESTER 
LLoYD JONES. 


The Political Principles of Some Notable Prime Ministers of the Nine- 
teenth Century (London: Macmillan and Co., pp. vi, 30D), edited by 
F. J. C. Hearnshaw, consists of eight lectures delivered at King’s College, 
University of London, by H. W. V. Temperley, Sir Charles Oman, Sir 
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Richard Lodge, Philip Guedalla, W. F. Reddaway, F. J. C. Hearnshaw, 
Ramsay Muir, and C. H. K. Marten. The subjects of the lectures are 
Canning, the Duke of Wellington, Sir Robert Peel, Lord Palmerston, 
Lord John Russell, Disraeli, Gladstone, and the Marquess of Salisbury. 
The editor remarks, in a short introductory note, that it will be found 
that the different lecturers have interpreted the expression “political 
principles” very variously. The extent of treatment also varies from 
fourteen pages on Canning to sixty-two on Sir Robert Peel. In general, 
the essays are informative and very readable biographical sketches. The 
volume was first printed in 1926, and it is to be regretted that the decade 
that elapsed before the second printing did not produce a thorough intro- 
duction, an adequate summary, a bibliography, and an index, all of 
which are lacking —J. G. HEINBERG. 


Land Utilization and Rural Economy in Korea (University of Chicago 
Press, pp. xii, 302), by Hoon K. Lee, is one of a group of studies of land 
utilization made for the Institute of Pacific Relations. It measures up 
to the high standard set in the Institute’s publications, throwing much 
needed light on the Korean economy as it has developed under Japanese 
control. For the political scientist, its particular interest lies in the data 
which it provides for judgment as to the benefits which Japan has con- 
- ferred on Korea since the annexation. While the general backwardness of 
conditions, as revealed in the study, cannot be ascribed to Japanese rule, 
it is made clear that Japan has not materially improved conditions for 
the Koreans. The detailed character of the study is indicated by the 
presentation af 132 tables and 12 maps and charts, prepared partly from 
official compilations and partly from “sampling” studies made by the 
author.—Haroip M. VINACKE. 


As an understanding of the world scene becomes more importart in 
high school instruction in history and the social studies, teachers and 
students are finding Frank Abbott Magruder’s National Governments and 
International Relations (Allyn and Bacon, pp. xiv, 596, 36) useful and 
reliable for text or reference purposes. The new edition (1936) is suffi- 
ciently revised to bring the treatment of changing governments up to 
date. The scope and balance of the text are admirable, with eight out of 
twenty-nine chapters devoted to problems of world organization and 
internatioral relations. In a later revision one would welcome a new 
chapter on ths constitution of the British Commonwealth of Nations.— 
Borr W. Pans. 


INTERNATIONAL LAW AND RELATIONS 


Although The Law of Peace (London: Macmillan and Co., pp. 261), 
by the late C. van Vollenhoven, is a translation of a work first published 
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in 1932 (Du Droit de Patz: De Iure Pacis. The Hague: Martinus Nijhoff), 
the validity of its observations on the study and practice o? international 
law has not been lessened by the events of the past few years. No writer 
has seer. more clearly or stated more courageously the basic defects of 
the present system of international law. The law of nations from Vattel 
to the present is characterized as “a nominal law of peace, exacting in 
character, elaborated in detail, full of celestial principles and unctuous 
rhetoric, but one that is rendered utterly futile by the reservation, cease- 
lessly reiterated, that it is for the sovereign states to judge the extent to 
which those principles and that rhetoric shall bind them ir the sphere of . 
reality” (p. 108). The science of international law, far from pointing the 
way to reform, has failed to supply the theoretical foundation for the 
scanty positive results which have actually been achieved. It has been 
“a servile science of jurisprudence, ancilla potestatis, instead of directing 
attention all the time to the shortcomings of a ‘law’ possessing no sanc- 
tions or guarantees, and instead of cleaving to a man like Grotius who 
had the courage to face up to the truth, contracted the habit of pleading 
that a law of peace which is continually ignored was none the less a 
‘aw’ of spotless character and beyond reproach...” (p. 135). Peace 
must be organized, and “any organization which is not becked by force 
is valueless” (p. 188). It can be achieved only through the implementation 
of the preventive powers under Article XI of the Covenant through an 
international police force. The tone of the work is one of present pessi- 
mism tempered by a confident optimism for the future. The simplicity 
and clarity of the author’s exposition cannot wholly conceal his encyclo- 
paedic historical and legal learning —Lawrencs PREUSS. 


To the student of eighteenth-century English and Chinese economic 
and cultural history, Earl H. Pritchard’s second study in the field, entitled 
The Crucial Years of Early Anglo-Chinese Relations, 1760-1800 (Research 
Studies of the State College of Washington, Vol. IV, Numbers 3-4, Sep- 
tember and December, 1936, Pullman, Washington, numbered pages 
96-442) is of far greater value than the length of this note might appear 
to imply. An introductory statement regarding history and relativity, 
calculated to cause gnashing of teeth on the part of certain historians and 
social scientists,.is followed by discussion of cultural difficulties in the 
relations of China and the West, a résumé of Anglo-Chinese relations 
prior to 1750, and a statement concerning the crucial significance of the 
ensuing fifty years. Then follow admirably clear accounts of the Chinese 
government’s legalization and fixation of the trading system at Canton, 
1751-61; of the East India Company’s trade with China, 1760-1800; and 
of private, country, and foreign trade and the struggle for control of the 
China trade during approximately the same period. Foundation or back- 
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ground analys2s are followed by an account of the results, namely, prep- 
arations for and sending of the abortive Cathcart embassy (1787-88) 
and the fruitless Macartney embassy (1792-93), and a critical consider- 
ation of the reasons for the failure of the latter. Based almost wholly upon 
manuscript materials at the India Office and in the Wason collection on 
China at Corn2ll University, the accounts of these embassies are the most 
exhaustive yet published and constitute a definitive study. Valuable sta- 
tistical materials relative to the goods imported into, and exported from, 
China by the East India Company, 1760-1800, are contained in twelve 
appendices. A twenty-eight page bibliography and an excellent index 
and glossary complete a first-rate study.—Haruuy F. MacNam. 


In his The Far East in World Politics; A Study in Recent History 
(Clarendon Press, pp. vii, 276), Mr. G. F. Hudson, of Oxford University, 
has undertaken to provide “a short historical introduction to the present 
international situation in the Far East.” Disregarding the domestic 
affairs of the countries concerned (except in respect to the “march” of 
the Kuomintang in China and the responses of China and Japan to 
Western pressures in the nineteenth century), the author traces, in 
chronological narrative, the unfolding panorama of international events 
in Eastern Asia from the visits of the early Western traders to the be- 
ginning of the Japanese military drive in Manchuria in 1931. What has 
happened since the last-mentioned occurrence, belonging to “contem- 
porary” history, is assumed to be sufficiently familiar to the volume’s 
readers. Although engaged mainly in telling a story, Mr. Hudson con- 
trives to pack a good deal of interesting interpretation into his few small 
pages, as, for example, when he argues in his concluding chapter that 
without economic sanctions applied by the League and the United States 
Japan could not have been stopped in Manchuria in 1931; that such 
sanctions could hardly have been made effective without the codperation 
of Soviet Russia; that such coöperation ‘would not have been welcome 
to the other Powers opposed to Japan;’’ that the crushing of Japanese 
power in Manrhuria must have meant “the return of Russia ‘and a new 
upsetting of the trembling balance of China’s domestic politics, with 
- world-wide re>ercussions;” and finally, that how, in such a case, the 
League and the United States could deal with a Soviet Russia no longer 
held in check by Japan constituted a dilemma to which there was no 
solution. As fcr the four Great Powers sitting in judgment at Geneva— 
Great Britain, France, Fascist Italy, and Nazi Germany—‘‘What a 
quartet to apply collective security! What solidarity, what perfection of 
mutual trust, what disinterestedness of devotion to the reign of law, what 
capacity for harmonious coöperation!” Small wonder that the Japanese 
militarists were unimpressed, and saw the way clear to play the Ione 
hand of recent days in Far Eastern politics!—F.A.O. 
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Although, as a matter of political fact, the Free City of Danzig now 
has the status of a provincial branch of Nazi Germany, it still offers its 
separate and peculiar problems of constitutional, administrative, and 
international law. In the second volume of Danziger Staats- und Völker- 
recht (Danzig: Verlag Georg Stilke, pp. 392), Dr. Georg Crusen, retired 
(because of age) chief justice of the Free City, and Dr. Hermann Lew- 
insky, a practicing attorney, supplement the collection of laws, treaties, 
and decisions of Danzig courts and League of Nations organs issued in 
1927 by Drs. Lewinsky and Wagner.? Contrary to the arrangement of 
the earlier book, lack of space has now forced the substitution of mere 
excerpts and references for the complete texts in the case of some treaties 
and legal decisions. The extensive and elaborate table of contents has 
most convenient references to the corresponding sections of the first vol- 
ume. The editing has been done in a very thorough manner, and the 
index is good. This book is supplemented by the latest additions to two 
important series: (1) Zusammenstellung der zwischen der Freien Stadt 
Danzig and der Republik Polen abgeschlossenen bedeutsamen Verträge, 
Abkommen und Vereinbarungen (Vol. XIII, 1935, pp. 299), and (2) Dé- 
cisions du Haut Commissaire de la Société des Nations dans la Ville Libre 
de Dantzig (Vol. XII, 1933, pp. 73), both published under the auspices | 
of the Danzig Senate and containing the official texts of treaties and 
agreements between Danzig and Poland and decisions of the High Com- 
missione> of the League, respectively. For studies relating to Danzig’s 
tie-up with the League of Nations, Danzig vor dem Vilkerbund, Verhand- 
lungsberichte und amtliche Schriftsticke (Vols. I to VIIb, mimeoprint, 
published between 1929 and 1936 under the auspices of the Senate of the 
Free City) offers complete collections of official League reports, dis- 
cussions, and other documents concerning Danzig matters before the 
League Council since 1922 (in German translations, with marginal refer- 
ences to the corresponding official texts in French and English). This 
collection, intended for the use of Danzig government officials, is a very 
helpful guide through the maze of League of Nations material on Danzig, | 
especially as each volume is carefully indexed.. Joan Brown Mason. 


The twelfth edition of the Armaments Year-Book of the League of 
Nations (Geneva: League of Nations, 1936, pp. 1129) conforms in the 
main to the scheme of presentation in previous volumes. Within the 
limitations imposed by available data (which are woefully incomplete in 
the case of Germany, for example), detailed information on sixty-four 
countries (including their colonial forces) is compiled under four heads: 
(1) Lend Army, (2) Air Force, (3) Navy, and (4) Expenditures on Na- 
tional Defense. In most cases, the figures come down to June, 1936, while 
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estimates for 1936-37 are presented wherever possible. Two valuable 
annexes have been incorporated into the volume. The first contains the 
text of all disarmament treaties and conventions concluded since 1815, 
the latest being the London Naval Treaty of 1986 and the Montreux 
Straits Agreement. The second annex consists of recapitulatory tables 
showing the chief characteristics of armies and navies, the age distribu- 
tion of the male populations of the various countries, and the aggregate 
world military expenditure from 1925 to 1934, in gold dollars. The in- 
formation on war materials to be found in earlier volumes is omitted, the 
reader being referred for it to the Statistical Year-Book. Nor is any st- 
tempt made to compare arms expenditure by countries. This is a matter 
for regret. It should not have been impossible for the League statisticians, 
with the aid of index numbers and exchange rates, to surmount the diffi- 
culties caused by price changes and currency fluctuations and devise a 
usable standard of comparison.— WALTER R. SHARP. 


The first item in the eighth volume of the Diplomatic Correspondence 
of the United States: Inter-American Affairs, 1881-1860, relating entirely 
to Mexican affairs (Carnegie Endowment for International Peace, pp. 
lii, 1006), deals with the desire of the Americans for Texas. The 642 
documents which follow are all concerned with one or another phase of 
this all-consuming objective. The formal communications between the 
nations are characterized by oleaginous assertions of great friendship and 
high ideals on the part of the Americans and of unctuous protests in an 
aggrieved spirit by the Mexicans. Reports of American ministers to the 
State Department reveal that the American emissaries—Anthony Butler, 
Powhatan Ellis, Waddy Thompson, Wilson Sherman, John Slidell, and 
Nicholas Tris:—overlooked no opportunity to press American claims, 
protect American citizens, and engage in dark intrigues to obtain land . 
cessions from a distressed neighbor. At the same time, the documants 
show the ineficiency, corruption, and procrastination of the Mexican 
politicians, who used the American and Texas questions to gain and 
retain office and stirred up the local jingoes to demand war. Given such 
conditions, it is apparent that the Mexican War was truly an “‘irre- 
pressible conflict.” The documents of this volume carry the story to June, 
1848. Volume IX in this invaluable and well-edited series will contain the 
correspondence from 1848 to 1861.—-W. B. HESSELTINE. 


The distinczion of being the first systematic and the most complete 
study of the post-war policy of Czechoslovakia belongs to Dr. Felix John 
Vondracek’s The Foreign Policy of Czechoslovakia, 1918-1936 (Columbia 
University Press, pp. 451). By utilizing the source and secondary ma- 
terial, the book records, step by step, various nuances of the foreign 
policy of Prague. Those who like their history seasoned with a philo- 
sophical approach will not find much of it in the work, and although the 
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author has failed to achieve a penetrating imaginative analysis of the 
already available facts, the book has a quality, and, despite its apparent 
lack of distinction, carries a punch. A good bibliography and an index add 
to the value of this good historical chronicle, presented in an admirable 
spirit of impartiality —J. S. ROUCEEK. 


International Law Situations; With Solutions and Notes (U. S. Govt. 
Printing Office, pp. viii, 134), the thirty-sixth annual volume in a series 
distinguished for its practical objectives and for the careful preparation 
given by Professor George Grafton Wilson, deals instructively with 
groups of questions relating to (1) vessels and neutral ports, (2) action 
during civil strife, and (3) aircraft and hospital ships. Justification for 
effort to set forth admittedly imperfect rules of international law touching 
neutral rights and duties is suggested in the statement (p. 3): “It may be 
much more important that some rules of conduct which are generally 
accepted be agreed upon in advance, though these are not ideal, rather 
than that no agreement exist upon any aspect of a subject, and the whole 
matter be the subject of controversy in a time of crisis when any agree- 
ment even upon minor points is difficult.” —Rosert R. Wiison. 


Dr. Mahmud Husain’s The Quest for Empire; An Introduction to the 
Study of Contemporary Expansionist Policy of Japan, Italy, and Germany 
(Dacca, India: Asutosh Press, pp. 240) represents an attempt by a reader 
in modern history at the University of Dacca to interpret the motives, 
policies, and techniques of the principal so-called “have not’’ nations in 
their efforts to gain—or regain——empire. The explanations of expansion 
given both by the geopoliticians and the historical materialists are prop- 
erly rejected as ‘‘one-sided;” but one looks in vain in the author’s pleas- 
antly written but rather superficial chapters for any explanation that is 
more satisfying. The book is too largely historical and factual to offer 
more than an outline from which a serious study might conceivably be 
launchec.—F.A.0O. 


In a pamphlet entitled The Struggle for Security in Europe (Southern 
Methodist University: Arnold Foundation Studies in Public Affairs, Vol. 
V, No. 2, pp. 46), Professor J. Linius Glanville develops the thesis that, 
notwithstanding past lack of confidence of European nations in devices 
for colleetive security, the basic political problem of that section of the 
world today is precisely that of organizing such security. With the weak- 
ening of the post-war French system of alliances—and of the League, 
surely it might have been added—Jurope finds itself at present without 
an axis cf political control or a dominant cohesive force. 


POLITICAL THHORY AND MISCELLANEOUS 


The growth of interest, in recent years, in legislation concerning con- 
gumers’ coéperatives and in the consumers’ codperative movement gener- 
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ally is reflected in Consumers’ Codperative Statutes in the United States 
(Consumers’ Froject under Supervision of the U. 8. Department of Labor, 
1936, mimeographed, pp. 186), which is a useful compilation of the 
statutes under which consumers’ codperatives may be organized in the 
Various states; and in a book designed to give some account of the history 
of consumer coöperation and a-philosophy of the movement, and entitled 
The Decline and Rise of the Consumer (Appleton-Century Co., pp. xx, 
484), Dr. Horace M. Kallen finds in the life of the consumer codperative, 
and the implications of the movement, the most adequate opportun‘ties 
for the development and defense of a democratic and individualistic so- 
ciety as against one in which the emphasis is on an abstract conception 
of the “economic man” and “producer.” The first five chapters (Book I) 
are given to an interpretation of medieval and modern history from this 
point of view, namely, that the basic and primary interest of the con- 
sumer as the user of goods and services has been distorted by the pressures 
and influence of the organized producers. Book II contains a particularly 
useful account of the origins of the consumer coédperative movement in 
Britain, and especially in this country. This latter material is particularly 
interesting, and there are many sketches of those contributing to the 
development of various coéperative enterprises. The concluding book 
presents discussions of major problems and aspects of the movement, . 
and its implications in social theory. For this latter point, the student 
of political thought will find the volume especially useful. While it dces 
not reach the level of quality found in George Russell’s The Natsonal 
Being, which remains the outstanding classic in political theory in the 
past thirty years so far as the conscious effort to relate the problems of 
both urban ard rural society are concerned, it does have a great value 
in introducing the student of politics to an aspect of social organization, 
and of values and outlook, which has been neglected, and which is now 
winning more attention.—JoHn M. Gaus. 


A number of interesting articles that relate to social planning have 
been collectec and edited by Findlay Mackenzie in Planned Society 
(Prentice-Hall, Inc., pp. xxvii, 989). The book is divided into sections 
on the types af social control characteristic of earlier societies and of the 
national state, on various areas of economic activity such as land use, 
prices, and credit, and on over-all systems of economic planning and 
their implications, including brief accounts of techniques employed in 
fascist and communist societies. While there is some treatment of the 
political and administrative aspects of planning involved in the special 
fields in systems of representative democracy, it would have been useful 
to have had scme account of the concrete contributions which have come 
from city and regional planning where the problems and possibilities in 
the use of various techniques are sharply defined, and from the evolution 
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of internal planning techniques instigated by Taylor and other con- 
tributors to the science of management. Much light is thrown on the 
general problems of planning also by war planning, from which so much 
of the recent development has received impetus and suggestion. There 
is a useful bibliography; Lewis Mumford contributes a foreword; and the 
editor furnishes a general introduction and introductory notes to the 
various selections. The book should be useful as a source of supple- 
mentary readings for students of administration and contemporary 
political theory.—JoHn M. Gavs. 


Competition and Codperation (Social Science Research Council, pp. viii, 
191), by Mark May and Leonard W. Doob, and Memorandum on Research 
in Competition and Coéperation (Social Science Research Council, pp. 
389), by Mark May, Gordon Allport, and Gardner Murphy, should be 
of considerable interest to students concerned with behavior in situations 
involved in the processes of governing and being governed. The first 
volume is a printed report of the Council’s Sub-Committee on Competi- 
. tive-Codperative Habits. It relates ‘coöperation and competition to the 
wider field of personality and culture,” presents ‘‘a tentative orienting 
theory of codperation and competition,” “organizes existing knowledge 
that is relevant to coöperation and competition,” and selects “a few 
promising research problems to be reviewed from the standpoint of exist- 
ing knowledge and techniques and possible future developments.” The 
authors express the hope “that the logical scheme presented, based on 
both inductive and deductive processes, will prove useful in the system- 
atization of the social sciences and in their laudable quest to become truly 
scientific.” The second volume is a mimeographed report presenting “an 
interpretative summary of research literature on the subject, a list of 
research problems drawn from the material examined, and a selected 
bibliography.” Aside from the summary by the Sub-Committee, it is 
largely the work of the Sub-Committee’s research assistants. These sub- 
sidiary reports deal with “‘Codperative and Competitive Habits of Chil- 
dren,” “Quantitative Studies of Codperative and Competitive Behavior 
and Attitude in Adults,” “Sociological Studies of Codperative and Com- 
petitive Behavior,” ‘Studies of Economic Codperatives,” ‘Studies of 
Social and Economic Codperation and Competition in Russia,” “Codper- 
ative and Competitive Habits and Motives as Revealed in Life History 
Documents,” and ‘Comparative Studies of Codperative and Competitive 
Behavior in Primitive Culture.” The Sub-Committee of the Council has 
performed a most useful service for those working toward a more explicit 
and precise political science.—Hrman C. BEYLE. 


Education Against Propaganda: Developing Skill in the Use of the Sources 
of Information about Public Affairs (Elmer Ellis, ed., Seventh Yearbook, 
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1937, The National Council for Social Studies, pp. viii, 183) is designed 
“to aid in the development of the young citizen’s skill in using the easily 
available sources of information regarding public affairs, and in the 
enrichment of the social-studies teacher’s knowledge in the field of public 
opinion.” The content and pedagogical format of the volume are excellent. 
It should prove a most useful teaching device for both formal and in- 
formal education. “The first eight articles were planned to acquaint 
teachers with basic concepts.” Most of them do fundamental service in 
marking out objective, practical, and teachable distinctions between 
propaganda and education. Doubtless many instructors will ask per- 
mission to use the sections on the newspaper by Harold D. Lassvwell, 
Ralph D. Casey, O. W. Riegel, and Roscoe Ellard. The general article 
by Harwood L. Childs and. those by Edgar Dale, Hadley Cantrill, and 
Howard K. B2ale on propaganda in the movies, over the radio, and in the 
schools should also be useful for discussional purposes. “The remaining 
articles were selected as examples of good practice and theory at present 
available jor use in schools, in the hope that they would suggest pro- 
cedures to other teachers, and stimulate experimentation with other and, 
perhaps, more effective means of teaching.” They present stimulating 

_ suggestiors of both qualitative and quantitative analyses possible at the 
several student levels considered—Haeman C. BEYLE. 


A generation of monographic research on the Civil War and its after- 
math has resulted in extensive revision of most of the earlier concepts 
concerning the nature, the events, and the significance of the conflict. 
Professor J. ‘G. Randall’s The Civtl War and Reconstruction (D. C. Heath 
and Co., pp. xvii, 959) is the first effort by a competent scholar to recast 
the entire social, political, economic, diplomatic, and military aspects of 
the struggle in the light of modern researches, Sedulously avoiding ad- 
herence to any partisan interpretation, the author refuses to accept the 
glib explanations of “economic determinism” and believes that tke war 
was not an “irrepressible conflict.” Especially noteworthy is the attention 
given to psychological forces of propaganda, educational movements, and 
intellectual developments during the war. The volume is invaluable to 
the student, while its highly readable style and its excellent assortment 
of illustrations entitle it to a wide circulation among non-professional 
readers.—W. B. HESSELTINE. 


In Our Rude Forefathers; American Political Verse, 1783—1788 (The 
Torch Press, pp. 274), Louie M. Miner has brought between two covers 
the controversial rhyme of a significant epoch in American political de~ 
velopment, the so-called “critical period.” The volume is important to 
students of political literature, if for no other reason, because it demon- 
strates the dithyrambic drivel in which propaganda found expression. 
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This stuff makes the founding fathers seem more heroic because they 
survived it. Doggerel of this character must have made a condition of 
illiteracy well-nigh beatific. The author’s industry is commendable, but 
his suffering in collecting such material must have been “eruel and un- 
usual.” Anyone not a candidate for martyrdom should refrain from read- 
ing the book. Emphatically, the fault lies not with the compiler but with 
the “muse” of our fathers. We doubt if the patriotism of the D.A.R. or 
of the devotees of the constitutional cult could cope with verse of this 
character.—Jaspmn B. SHANNON. 


Mr. W. F. R. Hardie belongs to the growing counter-revolution against 
the anti-transcendentalism of science and the modern world. The sau- 
dacious attempt to bring even Platonism down to earth is altogether too 
much for him, and in his A Study in Plato (Clarendon Press, pp. xiii, 172) 
he argues, first, that Plato had a system, and second, that it was essen- 
tially a transcendentalism; hence Plotinus and the neo-Platonists were 
correct in their interpretation. Furthermore, contrary to the modern 
temper, transcendentalism is a thoroughly intellectually respectable 
doctrine. Quite apart from the merit of Hardie’s position, the book is 
impressive and delightful because of its close and scholarly reasoning. — ` 
Lesu M. Papn. l 


In pursuance of its interest in promoting civic forums, the Office of 
Education in the Department of the Interior has issued an extremely con- 
venient booklet entitled Public Affairs Pamphlets; An Index to Inez- 
pensive Pamphlets on Social, Economic, Political, and International A fairs, 
revised to February, 1937 (Govt. Printing Office, pp. 83). In addition to 
an index of authors and another of titles, there is a formal bibliography, 
arranged by organizations putting out the pamphlets, and running to a 
total of 660 titles. Many of the publications enumerated are, of course, 
superficial and ephemeral, but the increasing output of those having 
solid worth amply justifies the present finding list. 


The fifth and final volume of Ellis Paxson Oberholtzer’s A History of 
the United States Since the Civil War (Macmillan Co., pp. xii, 791) opens 
with the election of 1888 and closes with the accession of Theodore 
Roosevelt to the presidency in 1901. The general course of tke country’s 
affairs continues to be narrated as in preceding volumes, with emphasis 
chiefly on political history, but with an interesting hundred-page con- 
cluding survey of “material progress and social reform” during the 
period covered. 


` DOCTORAL DISSERTATIONS IN POLITICAL SCIENCE ` 


IN PREPARATION AT AMERICAN UNIVERSITINS! 
COMPILED BY E.S. WENGERT 
University of Wisconsin 
POLITICAL PHILOSOPHY AND PSYCHOLOGY 


Gabriel Almond; Ph.B., Chicago, 1932. Political Participation in New York City. 
Chicago. 

Sigmund S. Arm; B.S.8., College of the City of New York, 1982; A.M., Columbia, 
1935. Influerce of Locke and Montesquieu on the Early State Constitutions. 
Columbia. ; 

Charles C. Barrell; A.B., Hampden Sydney, 1931; A.M., Virginia, 1932. Functional 
Representation—its Theoretical and Practical Problems. Ohto State. 

Donald G. Bis-op; A.B., Akron, 1928; A.M., Princeton, 1929. A Suggestec Psy- 
chological Approach to the Problem of Peace. Ohio State. 

Hugh A. Bone; A.B., North Central College, 1930; A.M., Wisconsin, 1935. Political 
Education ic the United States. Northwestern. 

Dorothy Berg; A.M., Columbia, 1931. Outbreak of the World War; A Comparison 
of the Facts with the Newspaper Stories of the Outbreak of the War—1914. 
Columbia. 

Mary Capan Lavis; A.B., Radcliffe, 1934; A.M., ibid., 1937. The Nazi Principle of 
the Fuhrerstaat and Its Background in German Thought. Radcliffe. 

Marie Louise Degen; A.B., Goucher College, 1935. The Pacifist Ideas and Activities 
of the Amezican Branch of the Women’s International League of Peace and 
Freedom. Johns Hopkins. 

Emmet E. Dorsey; A.B., Oberlin, 1927; A.M., Columbia, 1932. A Comperstive 
Study of Negro Leaders. Columbia. 

Kermit Eby; A.B., Manchester, 1927. The Attitude of Japan Toward International- 
ism. Chicage. 

Harold L. Elstten; A.B., Syracuse, 1934. The Psychological Reinforcement of Damo- 
cratic Institutions. Chicago. 

Dorothy Fosdick; A.B., Smith, 1934. Liberty as a Protean Concept in Contemporary 
Political Thought. Columbia. 

Virginia Elizabeth Fox; A.B., Stanford, 1927; A.M., ibid., 1928. The Origins of the 
Third International. Stanford. 

Clifford E. Garwick; A.B., Ohio State, 1928; A.M., ibid., 1929. Political Ideas of 
Thomas Jefferson. Yale. k 

Hilden Russell Gibson; A.B., Kansas, 1933. Socio-psychological Aspects of the 
Political Theory of Karl Marx. Stanford. 

Abraham Glasser ; A.B., Rutgers, 1933; A.M., Princeton, 1935. Political Philosophies 
Revealed in Commentaries and Textbooks in English and American Law. 
Princeton.- 

Robert Grove; A.B., Bucknell, 1931; A.M., Syracuse, 1933. Attitudes Toward Frank- 
lin D. Roosevelt as Candidate and President. Syracuse. 


1 Similar lists have been printed in the Ruvinw as follows; V, 456 (1911); VI, 
464 (1912); VII, 689 (1913); VIII, 488 (1914); XIV, 156 (1920); XVI, 497 (1922); 
XIX, 171 (1925); XX, 660 (1926); XXI, 645 (1927); XXII, 736 (1928); XXIII, 
795 (1929); XXIV, 799 (1930); XXV, 798 (1931); XXVI, 769 (1932); XXVII, 680 
(1933); XXVIII, 766 (1934); XXIX, 713 (19385); XXX, 811 (1936). 
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Norman H. Hinton; A.B., California (L.A.), 1933; A.M., Columbia, 1934. American 

_ Political Scientists: Francis Lieber. Columbia. 

C. Leonare Hoag; A.B., Albion, 1929; A.M., Michigan, 1930. American Opinion on 
the Navy, 1919-1923. Clark. 

Robert D. Howard; A.B., Harvard, 1924; A.M., ibid., 1928. Theories of Conservatism 
‘and of Constitutional Democracy in State Constitutional Conventions. Harvard. 

William Isaacs; B.B. in 8.8., College of the City of New York, 1925; A.M., Co- 
lumbia, 1932; J.D., New York, 1928; J.8.D., New York, 1929. Contemporary 
Marxian Political Movements in America. New York University. 

Eugene E. Koch; A.B., Pittsburgh, 1932; A.M., ibid., 1935. Political Philosophy of 
John Selden. Pittsburgh. 

Raymond D. Lawrence; A.B., Oregon, 1925; A.M., tbid., 1927. Pluralistic Sov- 
ereignty. California. 

Mousheng Lin; A.B., Fukien University, 1926; A.M., Oberlin, 1932. The Political 
Theory of Anti-Stateism. Chicago. 

H. Malcolm Macdonald; A.B., University of San Francisco, 1935. The Evolution of 
the Coneapt of Nationalism in Marxian Thought from 1845 to 1300. Harvard. 

Jerome Machlin; B.8.8., College of the City of New York, 1935. A Study in Protest 
Politics. Syracuse. 

Robert McBane; A.B., Wooster College, 1933. Teachers’ Oaths, Affirmations, and 
Pledges. Syracuse. 

Milion R. Merrill; B.S., Utah State Colleze, 1925; A.M.,- Columbia, 1982. The 
Public Career of Reed Smoot. Columbia. 

Edwin Mims, Jr.; A.B., Yale, 1921; A.M., čbid., 1922. Jacksonian Democracy and 
Its Broader Theoretical Implications. Hervard. 

John E. Novdskog; A.B., Drake; A.M., Columbia; Graduate Studies at London 
School of Economics and Political Science. Democracy as an Ideolagy. Southern 
California. 

Andrew E. Nuquist; A.B., Doane, 1927; A.M., Wisconsin, 1936. Modern Chinese 
Legal Codas as Result and Causation in Chinese Political Thought. Wisconsin. 

Charles P. O’ Donnell; A.B., De Paul, 1926; A.M., Harvard, 1935. The Political 
Theory of Jacques Maritain. Harvard. 

Leo C. Roster; Ph.B., Chicago, 1930. The Washington Correspondents. Chicago. 

George Rowe; A.B., Wisconsin, 1932; A.M., Chicago, 1937. Codperation Among 
Farmer-Labor-Progressive Groups in the United States. Chicago. 

Mitchel Saadi; A.B., Stanford, 1932. An Analysis of the Technique of Political 
Propaganda. Stanford. 

James H. Sheldon; A.B., Marietta, 1927; hy M., Harvard, 1928. Factors Involved 
in Determining Public Attitudes Toward International Policies. Harvard. 

Mulford Q. Sibley; A.B., Central State Teachers’ College, Edmonds, Okla., 1933; 
A.M., Oklahoma, 1934. Internationalism and Cosmopolitanism in Rezent British 
Thought. Minnesota. 

Farini Prasad Sinha; A.M., Michigan, 1934. The Political Techniques of Gandhi. 
Chicago. 

Bruce Lannes Smith; Ph.B., Chicago, 1933. A Socio-Political Study of the American 
Social Scientists. Chicago. 

Robert L. Stern; A.B., New York State College for Teachers, 1935. Study of Pre- 
dictions of Newspaper Columnists in the Newspapers of 1934. Syracuce. 

Earl N. Stilson; A.B., Harvard, 1932, The Development of Nationalism in France. 
Harvard. 

Donald Sirong; A.B., Oberlin, 1934. Organized Intolerance in America. Chicago. 
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Stewart VanDyke; A.B., Indiana, 1935. Peace-Time Technique of Cani: 
` Syracuse. 
Clarence H. Yarrow; A.B., Cornell, 1931. The SROP Origins of Italian 
Fascism. Yale. 


GOVERNMENT AND POLITICS OF THE UNITED STATES 
AND ITS DEPENDENCIES 


Wesley Adams; A.B., Northwestern, 1935; A.M., ibid., 1936. Some Phases of 
American Neutrality Legislation. Northwestern. 

Robert D. Baum; A.B., Williams, 1934; A.M., Columbia, 1935. Federal Aspects of 
National Power Policy. Columbia. 

Hillman M. Bishop; A.B., Columbia, 1926. Rhode Island and the Federal Constitu- 
tion. Columbia. 

Eleanor Bontecou; A.B., Bryn Mawr, 1913; J.D., New York University, 1917. The 
Rule-Making Power and Federal Legislation. Radcliffe. 

Philip I, Booth; A.B., Arizona, 1930. Criminal Syndicalism Legislation in the United 
States, Chicago. 

Franklin L. Eurdette; A.B., Marshall College, 1934; A.M., Nebraska, 198&. Con- 
gressional Filibusters. Princeton. 

G. W. Burkhclder; A.B., Penn. State, 1925; A.M., ibid., 1926; LL.B., Duquesne, 
1931. Interast Rate Schedules in Relation to Borrowing by Public Enterprises, 
Columbia. 

Persia Campbell; M.A., Sydney, 1921; M.8e. (Econ.), London, 1923. Consumer 
Representation in the New Deal. Columbia. 

George T. Davis; A.B., Clark, 1922; A.M., ibid., 1922. The Ides of American Kaval 
Parity. Ya'e. 

George R. Dulebohn; A.B., Gettysburg College, 1921; A.M., ibid., 1928; A.M. 
Pennsylvania, 1930. The Foreign Policies of Grover Cleveland. Pennaylrastia. 
Donald M. DuShane; A.B., Wabash, 1927; A.M., Columbia, 1930. American Naval 

Policy. Coiumbia. 

Jesse Epstein; A.B., Washington, 1931. Federal Anti-radical Legislation. Washing- 
ton (Seattle). 

Carl N. Hveratine; A.B., University of Maryland, 1930. Significant Factors in Third 
Party Movements. Johns Hopkins. 

John H. Ferguson; A.B., Nebraska Central College, 1929; A.M., Pennsylvania, 
1932. American Diplomacy and the Boer War. Pennsylvania. 

Dayton E.-Heckman; A.B., Ohio State, 1931; A.M., ibid., 1931. Prohibition >asses— 
A Study af the Tactics of Repeal. Ohto State. 

Elias Huzar; A.B., William Jewell College, 1935. Federal Relief Policies, Princeton. 

E. M. Kilpatrick; A.B., Illinois, 1932; A.M., ibid., 1938. Government Regulation 
of Advertising. Yale. 

Howard Kline; A.B., Toledo, 1931; A.M., Syracuse, 1933. The Technique of Con- 
gressiona: Investigations. Syracuse. 

Robert P. Lone; A.B., Michigan, 1913; A.M., ibid., 1915. American Naval Armament 
Building, 1884-1898. Chicago. 

Virginia Manca; A.B., University of California at Los Angeles, 1931. Congressional 
Procedur2 on Authorizations and Appropriations in Relation to the National 
Budget. Washington (Seattle). 

Edwin M. Martin; A.B., Northwestern, 1929. Influence of Organised Economic 
Groups cn Federal Tax and Tariff Legislation from 1921 to 1933. Nor:hwestern. 

John W. Hasland, Jr.; B.8., Haverford College, 1933. Conditions anc Factors 
Influencing American Relations with Japan. Princeton. 
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Floyd E. McCaffree; A.B., Michigan, 1927; A.M., ibid., 1928. The Nomination and 
Confirmation of Justices of the Supreme Court of the United States. Michigan. 

Frances G. McLaughry; Ph.B., Chicago, 1932. Congressional Attitudes Toward 
International Arbitration. Chicago. 

Roland E. Miller; A.B., Washington, 1931; A.M., tbid., 1933. Party Responsibility 
in Foreign Relations in the United States. Washington (St. Louis). 

- Geroldvon Minden; A.B., Dickinson, 1935; A.M., American, 1936. The Organization 
and Structure of Planned Economy in the United States during the World War. 
American. 

Walder. Moore; A.B., Harvard, 1922. The Big Navy Movement in Congress, 1893- 
1913. Columbta. 

Harold W. Moseley; A.B., Amherst, 1928; M.B.A., Harvard, 1931. The Effects of 
the ‘Cash and Carry” Provision of the 1937 Neutrality Legislation. Harvard. 
James Alfred Perkins; A.B., Swarthmore, 1934. Congressional Investigations. 

Princston. 

W. D. Polk; A.B., Vanderbilt, 1933; A.M., ibid., 1934. International Obligations 
Contracted by the United States without Reference to the Senate. New York 
University. ; 

Margorei J. Schmidt; Ph.B., Chicago, 1932. Kansas: A Study of Prairie Politics. 
Chicago. 

Robert B. Schwenger; A.B., Wisconsin, 1928, The Development of American- 
Hawatian Relations, Chicago. 

Hubert Searcy; A.B., Birmingham-Southern College, 1929; A.M., Duke University, 

£ 1933. Use of Congressional Joint Resolutions in Matters Relating to Foreign 

F Policy. Duke. 

Dorothy 4. Shields; A.B., Goucher, 1931; A.M., Pittsburgh, 1933. Third Party 
Recognition. Pittsburgh. 

John S. SUs; Ph.B., Wesleyan, 1925; A.M., Columbia, 1932. Political Aspects of 
the Consumer Coöperative Movement. Ohio State. 

Libia Harcld Studley; B.8., College of the City of New York, 1921; LL.B., Ford- 
ham, 1925; A.M., Columbia, 1929. Progress of Aviation Legislation in the 
United Etates. Columbia. 

Eugene O. Tanner; A.B., Texas, 1912; A.M., Texas, 1913. Congressional Reappor- 
tionment, 1910-1930. Teras. : 

Irene Till; A.B., Syracuse, 1928; A. M., Radcliffe. The Politics of the Milk Industry. 
Columbia. 

John O. Tooler; lic. en droit, Geneva, 1935. Independence of the Judiciary in the 
United States. Johns Hopkins. 

Ruth G. Weintraub; A.B., Hunter, 1925; A.M., Columbia, 1927; J.D., New York 
University, 1920. Government-Owned Corporations—A Study in Federal-State 
Relationships. Columbta. 

Albert C. F. Westphal; A.B., Columbia, 1929. The House of Repreaeatatives and 
American Foreign Policy. Columbia. 


CONSTITUTIONAL AND ADMINISTRATIVE LAW IN 
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Willard B. Cowles; A.B., Columbia, 1928. The Interference with Property in Conse- 
quence of Treaty without Just Compensation and without Due Process of Law. 
Columbia. . 

Harry Lee Cummings; A.B., Arkansas State Teachers’ College, 1927; A.M., Iowa. 
1930. The Constitutional Doctrines of Mr. Justice Brandeis. Towa. 
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ECONOMIC PREDILECTION AND THE LAW 


SAMUEL HERMAN 
Washington, D.C. 


I 


As 1937 brings into sharp focus the New Deal critique of the 
judiciary, the phrase ‘‘economic predilection” becomes a slogan 
rather than a subtle juristic evaluation. The famed dictum of 
Justice Holmes that there is an inarticulate major premise upon 
which major constitutional issues are decided! was necessarily 
made an issue in government by an Administration whose program 
is primarily economic. An Administration dedicated to war as 
governmental policy might similarly inveigh against “pacifistic 
propensity” in the judiciary. In the midst of the heat and contro- 
versy as to whether the integrity of the judiciary is impaired by a 
charge ‘that judges adjudicate constitutional issues upon the basis 
of “economic predilection,” it seems desirable to inquire into the 
possibility of formulating a disciplined judicial economics, to the 
end that there may be a realistic, tempered instrument for solving 
the major Judicial questions of our time. The more sensitive jurists 
have expatiated upon the intuitive and subconscious aspects of 
judicial decision, but beyond stating that such factors exist they 
have, on the whole, continued to articulate their judicial reasonings 
in conventional legalistic form.? Legal tradition is usually successful 
in throwing the balance in favor of the seeming where the seeming 
and the actual are in conflict. What exceptions there have been 
have been of inestimable benefit to the law. They have brought 
wisdom, beauty, and strength to an ancient, oft-times sadly thread- 
bare, technique. An example is the approach to law exemplified by 
the method of Mr. Brandeis both as advocate and justice. 


1“The decision will depend on a judgment or intuition more subtle than any 
articulate major premise.” Lochner v. New York, 198 U.S. 45, 76 (1904). 
1 Cf. Cardozo, The Nature of the Judicial Process (New Haven, 1921). 
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The brief filed by Mr. Brandeis while attorney for the state of © 


Oregon in Muller v. Oregon’ is by now legendary. His mild citations 
to social and economic material represented a startling innovation. 
Mr. Felix Frankfurter, an astute commentator upon, and careful 
student of, the workings of the Court, referring to the Muller v. 
Oregon brief, said: 


By a series of arguments and briefs he [Justice Brandeis] created a new 
technique in the presentation of constitutional questions. Until his famous 
brief in Muller v. Oregon, social legislation was supported by the couris 
largely in vacuo, as an abstract dialectic between “liberty” and ‘police 
power,” unrelated to a world of trusts and unions, of large scale industry 
and all its implications. In the Oregon case, the facts of modern industry 
which provoke regulatory legislation were, for the first time, adequately 
marshaled before the court. It marks an epoch in the disposition of cases 
presenting the most important present day constitutional issues.‘ 


The constitutional issue presented in Muller v. Oregon was 
whether an enactment by a state legislature providing for a maxi- 
mum ten-hour day for women employed in laundries was constitu- 
tional under the due process clause of the federal Constitution. The 
Brandeis brief,’ prepared in 1907, seems to be a precursor, not only 


3 208 U.S. 412 (1907). 

4 “Mr. Justice Brandeis and the Constitution,” in Mr. Justice Brandeis (New 
Haven, 1982), p. 52. 

5 A reading in 1987 of the brief filed by Mr. Brandeis as counsel for the defendant 
in error (October term, 1907, No. 107) shows a simple but highly lucid analysis of 
the effects of hours of labor which to present-day economists and sociologists woula 
appear to be a conventional approach. The first part of this 113-page document 
reviews American and foreign legislation restricting the hours of labor for women. 
The second part of the brief has seven major heads and is outlined as follows: 

I. The Danger of Long Hours 
A. Causes 
(1) Physical Differences Between Men and Women 
(2) The New Strain in Manufacture 
B. Bad Effect of Long Hours on Health 
(1) General Injuries from Long Hours 
(2) Specific Evil Effects on Child-birth and Female Functions 
C. Bad Effect of Long Hours on Safety 
D. Bad Effect of Long Hours on Morals 
E. Bad Effect of Long Hours on General Welfare 
(1) State’s Need of Protecting Women 
(2) The Effect of Women’s Overwork on Future Generations 
II. Shorter Hours the Only Possible Protection 
III. The General Benefits of Short Hours 
A. Good Effect on the Individual Health, Home Life, etc. 
B. Good Effect on the General Welfare 
IV. Economic Aspect of Short Hours . 
A. Effect on Output 


Hay tt 
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of a series of recent argumentations before the Supreme Court of a 
more advanced economic nature, but also of the social science 
method, which, in the years subsequent to 1907, was emphasized 
so sharply by various major universities of the country. 

In the thirty years that have elapsed since the Brandeis brief, 
the Supreme Court has been faced progressively with constitutional 
questions of a predominantly economic nature. Whatever the 
foundation of the “economic predilection” of the justices may be, 
an examination of the opinions in the leading cases decided by the 
Court since the World War, and particularly of the briefs and 
records therein, shows unmistakably that the Court has had pre- 
sented to it, in a framework of legal concepts and legal terminology, 
to be sure, complex economic questions. It is apparent that the 
Court, a8 a judicial tribunal, has not simply utilized economic 
predilections haphazardly as points of departure for the solution of 
mere legal problems—it has been legally compelled to consider 
economic questions. And if, as is highly probable, the function of 
the Court as final arbiter of economic and social legislation is pre- 
served, the coming years will find the Court faced with increasing 
frequency by economic questions of a gravity and importance 
quite beyond the range of traditional judicial review. In the present 
state of the law, these economic questions will of necessity be de- 
termined by judges upon the basis of ‘economic predilection,” be 


(1) Shorter Hours Increase Efficiency and this Prevents Reduction of 
Output 
(2) Long Hours Result in Inferior Quality of Product 
. Effect on Regularity of Employment 
. Adaptation of Customers to Shorter Hours 
. Incentive to Improvement in Manufacture 
. Effect on Scope of Women’s Employment 
V. Uniformity of Restriction 
A. Allowance of Overtime Dangerous to Health 
B. Uniformity Essential for Purposes of Investment 
C. Uniformity Essential to Justice to Employers 
VI. The Reasonableness of the Ten Hour Day 
A. Opinions of Physicians and Officials 
B. Opinions of Employees 
C. Opinions of Employers 
VII. Laundries 
A. Present Character of the Business 
B. Bad Effect upon Health _ 
C. Bad Effect upon Safety 
D. Bad Effect upon Morals 
E. Irregularity of Work 


Haw 
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that predilection of the sort favored by the Administration of the 
day or not. Consequently, it is of paramount importance to detar- 
mine whether or not the vague intuitive “predilection” by which 
the judges decide economic issues (while phrasing their decisicns 
in legal terminology), should not, by the establishment of an overt 
discipline of law and economics, be tested by the dictates of reason, 
rather than by the psychological indicia implicit in purely legalistic 
reasoning. 

Particularly in the last decade has it become apparent that in 
the more important cases before the Supreme Court the actual 
issues have been economic. Records and briefs filed before the 
Court have been heavily couched in economic phraseology, have 
utilized economic approaches, and have presented data differing 
in little respect from the data studied by academic economists. If 
students of jurisprudence still seriously entertain preconceptions 
that the Court functions smoothly in a tight little legalistic world, 
and has at its disposal a complete and adequate set of ideational ~ 
tools and facilities, they may well refer to Carter v. Carter Coal 
Co.’ The records and briefs by the Petitioner, the Government, 
and the Amici Curiae are more treatises in economic policy than 
exposition of legal principle. They differ but slightly from, and in 
fact incorporate, normal economic research upon the bituminous 
coal industry. An object lesson in how detailed and technical the 
economic problems are, as presented to the Court, is to be found in 
examining the 289-page brief for the Petitioner (No. 636, October 
term, 1935), the 326-page brief for the Government Officers (Nos. 
636, 651), and the briefs of the United Mine Workers of America 
(No. 631), the state of Indiana (No. 636), and the Non-Code 
Producers (No. 636). The transcript of the record could serve any 
instructor in political economy as a text upon the life and death 
of an industry. 

Nor is Carter v. Carter Coal Co. an anomalous case. The method 
pursued by the Brandeis brief in Muller v. Oregon is improved upon 
in a long series of characteristic cases both preceding and ante- 
dating Carter v. Carter Coal Company. If the records, briefs, and 
opinions in the following cases are examined and contrasted, a new 
understanding of the work of the Court and, implicitly, a new atti- - 
tude toward jurisprudence, must emerge: New State Ice Company 
v. Liebmann (state regulation of the manufacture, sale, and distri- 

t 298 U.S. 288 (1988). i 
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bution of ice) ;7 Nebbia v. New York (state fixing of minimum and 
maximum retail price of milk) ;? Home Building and Loan Associa- 
tion v. Blaisdell (state mortgage moratorium) ;* Panama Refining 
Company v. Ryan (federal oil regulation) ;!° Schechter Poultry 
Corporation v. United States (validity of National Industrial Re- 
.covery Act); Local 167 v. United States (violation of Sherman 
Act through combination in restraint of interstate commerce) ;? 
Railroad Retirement Board v. Alton Railroad Company (validity 
of Railroad Retirement Act); United States v. Butler (validity 
of Agricultural Adjustment Act); Gold Clause Cases (abroga~- 
tion of gold clause stipulation in private contracts; acceptance of 
legal tender currency by gold certificate holders; abrogation of gold 
clause in government obligations); Ashton v. Cameron County 
Water Improvement District No. One (validity of Municipal Bank- 
ruptcy Act); Sugar Institute v. United States (unreasonable re- 
straint of trade under the Sherman Act); Morehead v. Tipaldo 
(state minimum wage law for women and minors) ;!® United States 
v. Constantine (tax on liquor-dealers violating state law) ;}° United 
States v. E. J. & E. Railway Company (violation of commodities 
clause of the Interstate Commerce Act) ;?° Colgate v. Harvey (state 
franchise tax statute) ;* McCandless v. Furlaud (liability of stock 
promoters); Ashwander v. Tennessee Valley Authority (right of 
the federal government to acquire transmission lines and power 
facilities and to dispose of power);* Hopkins Savings Assn. v. 
Cleary (conversion of state savings and loan associations into fed- 
eral) ;4 West v. C. & P. Tel. Co. of Baltimore (valuation of property 
of a public utility for rate-making purposes) ;* St. Joseph Stock- 
yards Co. v. United States (judicial review of rate-making) ;* 
Borden’s Co. v Ten Eyck (resale differential in state regulation of 
the price of milk) ;?” Mayflower Farms v. Ten Eyck (classification 
in state regulation of the sale of milk); Jones v. Securities and 


7285 U.S. 262 (1982). 18 298 U.S. 587 (1936). 
3 291 U.B. 502 (1933). 19 298 U.S. 287 (1935). 
? 290 U.S. 398 (1933). 30 208 U.S. 492 (1936). 
te 293 U.S. 388 (1934). 1 296 U.S. 404 (1936). 
u 295 U.S. 495 (1934). z 296 U.S. 140 (1935). 
12 291 U.S. 293 (1933). z 297 U.S. 288 (1936). 
13 295 U.S. 330 (1934). ` _ = 296 U.S. 315 (1935). 
u 297 U.S. 1 (1935). : z 295 U.S. 662 (1935). 
6 294 U.S. 240 (1934). 298 U.S. 38 (1936). 

1 298 U.S. 613 (1936). 27 297 U.S. 251 (1936). 


17 297 U.S. 553 (1936). 28 297 U.S. 266 (1986). 
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Exchange Commission (registration of securities before use of mails 
in sale thereof) ;?® Whitefield v. Ohio (commerce in convict-made 
goods) ;*° Great Northern Ry. Co. v. Weeks (state tax assessment of 
railroad property); West Coast Hotel Co. v. Parrish (state mini- 
mum wage for women and minors); Labor Board Cases (collective 
bargaining in labor disputes affecting interstate commerce). 
The written opinions rendered in the above cases do not com- 
pletely assimilate the economic data presented to the Court in 
support of the respective positions taken by the litigants. So far as 
has been rationally possible, the opinions have striven to pér- 
petuate the purely legalistic formulations which are the traditional 
heritage of the Court. But it is inconceivable that with the mass of 
economic data and argumentation before it, the Court has not. 


found legalisms affected profoundly by the merits of the respective . 


economic contentions. Outcroppings of economics in the opinions 
- reflect the insistency with which the economic positions were 
argued. It is at least doubtful, upon the basis of these opinions, 
whether the “seamless web” of the law has sufficient tensile 
strength to be able to withstand the pressure of purely economic 
issues. Since a prime function of the judiciary is to articulate the 
premises upon which it decides, it seems pertinent to determine by 
what means judges may be freed to consider economic issues 
overtly and realistically. This requires some inquiry into the pos- 
sibilities of establishing a preliminary cross-discipline of law and 
economics. 


Il 


The contemporary confusion concerning the nature of the judi- 
cial process, as exemplified by the judiciary of the day, is a mani- 
festation of a long-time dispute carried on within and without 
academic cloisters as to the true jurisprudence. Writers upon 
general principles in the common law have perpetuated an ancient. 
faith in the universality of legal formulations. This has been con- 
comitant to, but not completely analogous to, like attempts ta 
establish morals and ethics as rigid intellectual disciplines. To the 
sweet uses of reason, the judiciary in all times has added the 
physical powers of government. A realistic.school of jurisprudence 


29 298 U.S. 1 (1986). = March 29, 1987. 
20 297 U.S. 431 (1936). 3 April 12, 1937. 
1 297 U.S. 135 (1936). 
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with articulate contemporary adherents off the bench has main- 
tained that law is what the judges as officials do, and that the 
enunciation of principles is a type of rationalization premised upon 
psychological motivations. But schools of jurisprudence are local- 
ized phenomena: jurisprudence is a profession within a profession. 
Few lawyers systematize, or find it to their best interests as lawyers 
selling their talents to systematize, their thinking about the law. 
The antithesis of lawyer and philosopher was expressed artistically 
in caustic metaphors by Plato in approximately 340 B.C.“ Yet 
Plato was a philosopher and not a lawyer. It is conceivable that 
Plato would have profited by listening to lawyers talk about 
lawyers and judges. There is characteristically a type of legal dis- 
course among lawyers-out-of-court far different from the formal 
verbalization of pleadings, briefs, argumentations, and opinions. 
Much of this talk is of an economic nature. If records were kept of 
enough of these discussions, there would appear implicitly the 
essential elements of a realistic approach to the establishment of an 
intellectual discipline of law and economics. 

A survey of the literature written since 1900 on the general topic 
of law and economics shows an uncritical acceptance by the econ- 
omists on the one hand of the formulations of the lawyers, and 
of the lawyers on the other, of the concepts of the economists.® 
It is clear that neither group of writers has the necessary under- 
standing and facility of manipulation of the technique of the 
other. The economist has attempted, as a bold demonstration of 
advanced thought, to translate the language of the law into 
economic terms, and the legal scholar has too patently displayed 
an unwelcome erudition by restating legal principles in economic 
terms. This insistent translation and reciprocal use.of glossaries 


4 Theaetetus, ©. a. 

z Since 1900, some seventy-six articles bearing upon law and economics have 
appeared in the technical legal, economic, and political science literature of the 
United States and England. Some bear intriguing titles; vix., R. J. Heilman, “The 
Correlation Between the Sciences of Law and Economics,” 20 Calif. Law Rev. 
879 (1932), and Woodrow Wilson, “Interrelation of Sociology, Politics, and Juris- 
prudence,” 5 Amer. Polit. Sct. Rev. 1 (1911). Of these, fifty-two have appeared since 
1930. Frequently bolder than such intervening treatises and texts as Commons, 
Legal Foundations of Capitalism (New York, 1924), Beard, An Economic Interpre- 
tation of the Constitution of the United States (New York, 1918), and Laski, Studies 

‘in Law and Politics (New Haven, 1982), these articles unmistakably define the 
method of academic thought upon law and economies. The writer is at present en- 
gaged upon a detailed ideational analysis of the more significant of these writings. 
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has continued over a period of more than forty years as the scho- 
lastic substitute for a merger of disciplines and a liberation of 
thought from academic compartments. There has been polite, 
gentlemanly deference to departmentalization when the active 
pressing problems of society called for combined assault unthink- 
able in terms of genteel academic tradition. 

It is true that if lawyers understood the meaning of economic 
terms their understanding of legal problems would be facilitated,** 
but this alone can scarcely result in that reorientation of discipline 
which is the central social problem of the day. Something more 
‘fundamental is involved. - 
When one speaks of the “fundamental,” one thinks of Justice 
` Holmes. It was he who first stated in authoritative language— 
words which are slowly changing the psychology of a generation of 
socially conscious lawyers, establishing an impetus which is only 
now being revealed as a burning problem in government—the 
proposition that there is a relativity to legal concepts. Justice 
Holmes changed the contour of legal thought. This may be illus- 
trated by the bearing of the sit-down strike, which came to the 
United States in the early part of 1937, upon property right (a 
legal concept so dear to economists when they approach legal 
fields). Could the sit-down strike be legal? That lawyers asked the 
question amongst themselves is indicative of the influence of 
Justice Holmes. Two approaches appeared. 

The first was that the right to possession was an attribute of the 
right to property. If possession was characteristic of complete 
property right, the sit-down strike could only be an invasion of that 
right. Since the universality of a legal proposition, according to a 
long established and well documented school of jurisprudence, 

% The social utility of the judicial process varies in direct ratio to the compre- 
hension of judges. Justice Holmes, in a letter to a friend (Holmes, Book Notices, 
Uncollected Letters and Papers, New York, 1936, pp. 163-164), said: “Probably you 
will find, as I do, that ideas are not difficult, that the trouble is in the words in 
which they are expressed. Every group, and even almost every individual when he 
has acquired a definite mode of thought, gets a more or less special terminology 
which it takes time for an outsider to live into. Having to listen to arguments, now 
about railroad business, now about a patent, now about an admiralty case, now 
about mining law, and so on, a thousand times I have thought that I was hopelessly 
stupid and as many have found that when I got hold of the language there was no 
such thing as a difficult case. There are plenty of cases about which one doubts, 
and may doubt forever, as the premises for reasoning are not exact, but all the 


cases, when you have walled up and seized the lion’s skin come uncovered and show 
the old donkey of a question of law, like all the rest...” ; 
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must be maintained in order to assure that certainty in the ad- 
ministration of justice which is essential to government under laws, 
an invasion of property rights of whatever nature must result in 
the destruction of property rights, and so in the mechanical ap- 
plication of legal remedies devised to be utilized to stay the de- 
struction and preserve the integrity of the property right. 

Legal logic, which under the circumstances is merely syllogistic 
reasoning, must, under this view, march resolutely to its inevitable 
conclusion. The claim immediately made that the illegality of sit- 
down strikes need not be established, since self-evident, was a 
logistic conclusion premised upon the universality of the abstract 
legal conception of property right. When this is understood, the 
emotional expressions over the sanctity of our economic institu- 
tions and expressions of fear for all property and for all the nu- 
merous and subtle variations of property right may be dismissed 
as of secondary importance—or perhaps better understood by the 
formulations of psychologists. The isolation of this logical process 
may be traced to the formal logic, once so highly polished by the 
scholastics of the Middle Ages, and discarded as an intellectual 
tool in other disciplines, with the fruition in modern times of the 
experimental, pragmatic, scientific process. 

“General propositions do not decide concrete cases,” said Justice 
Holmes.’ He said again and again that all important legal dis- 
tinctions are distinctions of degree.** “I do not suppose that civili- 
zation will come to an end whichever way this case is decided.’’** 
“The Fourteenth Amendment does not enact Mr. Herbert Spen- 
cer’s Social Statics.’’*° The implications of these statements have 
not yet been explored to their fullest. Those who maintained that 
the sit-down strikes were not necessarily illegal virtually contended 
that there was no immutable definition of the right to property, 
but that distinctions could be made within the field of property 
legally dependent upon the social and economic milieu in which a 
justiciable question arose. 

3! Lochner v. New York, 198 U.S. 45, 76 (1904), cited supra note 1. 

a See, inter alta, Louisville Gas and Electric Co. v. Coleman, 277 U.S. 32, 41 
(1927); Springer v. Philippine Islands, 277 U.S. 189, 209, 210 (1927); Panhandle 
Oil Co. v. Knox, 277 U.8. 218, 223 (1927). 

3 Haddock v. Haddock, 201 U.S. 562, 628 (1905). Contrast with the dissent of 
Justice McReynolds in the Gold Clause Cases, 294 U.S. 240, 381 (1934): ‘Loss of 
reputation for honorable dealing will bring us unending humiliation; the impending 


legal and moral chaos is appalling.” 
1 Lochner v. New York, 198 U.S. 45, 75 (1904), cited supra notes 37 and 1. 
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And this permitted a totally distinct method of legal analysis 
pursued characteristically as follows: (1) Consideration of sit-down 
strikes” commences with a factual analysis of the social and eco- 
nomic circumstances out of which these strikes arise.** So far as 
mere legality is involved, it is permissible to distinguish between 
(a) two clerks in a grocery store gaining possession of the premises 
during a period of the day when the proprietor is absent and re- 
fusing to permit him to return to his premises, and (b) a collective 
bargaining impasse in a huge industrial empire set up by means of 
a corporate device entirely fictional in its nature, created, fostered, 
and developed by lawyers in a purely ideational world of their own, 
where tens of thousands of employees on one hand set up their 
right to bargain against a management which has'no ownership of 
the physical premises, but nevertheless controls the destinies 
both of the employees and the corporation. (2) The owners, in the 
theory of the lawyers who invented the corporation, are the stock- 
holders. Thousands of stockholders, each of whom has no effective 
voice in the policy of the corporation, most of whom are indifferent 
to all but dividends, but who in the aggregate constitute the 


u All strikes and all picketing were once criminal conspiracies in the common 
law. 

44 Cf. the experiential analysis by Chief Justice Hughes of the economic nature 
of the industries involved in the Labor Board Cases (National Labor Relations 
Board v. Jones and Laughlin Steel Corporation; National Labor Relations Board 
v. Fruehauf Trailer Co.; National Labor Relations Board v. Friedman-Harry Marks 
Clothing Company, Inc., April 12, 1937). 

* Berle and Means, The Modern Corporation and Private Property (New York, 
1932), pp. 124-125: “In examining the break-up of the old concept that was prop- 
erty and the old unity that was private enterprise, it is therefore evident that we 
are dealing not only with distinct but often with opposing groups, ownership on 
the one side, control on the other—a control which tends to move further and further 
away from ownership and ultimately to lie in the hands of the management itself, 
a management capable of perpetuating its own position. The concentration of eco- 
nomic power separate from ownership, has, in fact, created economic empires, and 
has delivered those empires into the hands of a new form of absolutism, relegating 
‘owners’ to the position of those who supply the means whereby the new princes 
may exercise their power. 

“The recognition that industry has come to be dominated by these economic 
autocrats must bring with it a realization of the hollowness of the familiar state- 
ment that.economic enterprise in America is a matter of individual initiative. To 
the dozen or so men in control, there is room for such initiative. For the tens, or 
even hundreds of thousands, of. workers and of owners in a single enterprise, in- 
dividual initiative no longer exists. Their activity is group activity on a scale so 
large that the individual, except he ‘be in a position of control, has dropped into 
relative insignificance. At the same time, the problems of contro] have become prob- 
lems in economic government.” 
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ownership of the corporation, confer or abdicate control to a 
management frequently representative of finance. (3) If property 
right has been divorced from control and has become, in the de- 
velopment of the social and economic structure, merely a pro- 
portionate right to receive a dividend (but no actual voice in 
policy), the foundation of the normal common law conception of 
property has gone. (4) Could it not reasonably be contended that 
the “property right” invaded by the sit-down strikers is a flexible 
concept adjudicable upon the basis of the circumstances under 
which the strike occurred? Should not equity courts entertain argu- 
ments as to why, under the proper circumstances, as courts of 
equity, they should decline to permit their process to be utilized 
to protect the “property right” of the management? (5) Were there 
not “distinctions of degree” here? 

If lawyers, following an intellectual tradition exemplified by the 
finest jurist in modern times, could seriously entertain the latter 
approach, it follows that economists who have slavishly and un- 
critically accepted the conventional legal phraseology in which 
property rights and other legal concepts have been couched must 
have contributed little to the elucidation of those joint problems 
which are now vexing the governments of the world. For economic 
concepts must be in advance of legal concepts. The law of a state 
never rises higher than its economics. 

i: 

If most legal distinctions are distinctions of degree, the line of 
demarcation is not necessarily a matter of legalistic determination. 
Nor is it true that there is a mystery of the law intelligible only to 
initiates. As applied by legal writers and educators, the process of 
exclusion and inclusion characteristic of legal reasoning is limited 
to the “facts” and does not extend to the rule or principle to be 
applied in justiciable situations. The tool of stare dectsis—following 
of precedent—has been conventionally and factitiously utilized for 
fostering and maintaining the universal and immutable principle 
of law. If it is recognized that the principle itself is merely a 
linguistic vehicle for communicating a judicial attitude toward 
special factual situations, and is therefore a grammatical and 
rhetorical medium, it is to be concluded that, by and large, the fact 
situation creates the principle. 

Lawyers whose everyday business it is to pursue lines of cases 
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for the purpose of establishing a rule which may be invoked in sup- 
port of their side of.a given issue, early in the course of their prac- 
tice of law, shed regretfully the legal preconceptions which lead 
them to believe that the courts consistently apply like principles te 
like sets of facts. In too many cases have courts reversed themselves 
either explicitly or sub silentio. That courts in various jurisdictions 
may apply different principles to the same set of facts, arriving at 
conflicting conclusions, is a commonplace. The technique of dis- 
tinguishing cases in order to arrive at a different result frequently 
gives rise to the creation of a new principle for the purpose of ar- 
riving at the desired result. There is no longer seriously entertained 
_ in the minds of jurists consciously aware of the implications of the 
judicial process a feeling that there is a body of law which needs 
only to be stated and applied. 

If it be recognized by economists that lawyers and judges are 
becoming increasingly aware that law cannot serve its social pur- 
pose in an intellectual vacuum and must obtain its justification 
through, and be nourished by, the common social experience, an 
opportunity appears for the utilization of the methods, traditions, 
and discoveries of economics. The body of the law has expanded 
enormously. In modern times, the lidjudicated and recorded cases 
have become so numerous that purely legalistic precedent may 
be found for any given legal proposition. The language of the law, - 
i.e., the terminology in which authoritarian concepts are expressed, 
and the reasoning of the law, i.e., the permissible modes of thought 
entertained by judges, furnish the limitations and the directions 
within which economists must necessarily abide. But in adjusting 
a principle of action to social and economic reality, the technique 
of economists is increasingly of greater importance. Since law is 
concerned with decision and action, and economics with analysis 
and synthesis, the method of economists must be employed within 
the limitations of the law. In the drawing of the essential legal dis- 
tinction whereby the legality of any new sets of facts is tested, 
economics can in good reason be utilized to furnish the point of 
departure for the legal distinction.“ ; 


#4 This is the signification of statements such as: “The combination of economics 
with law is more likely to come from the exploration of case law by economists be- 
cause the concrete problems of particular sets of fact are all that is really needed 
to bring about an approximation of legal and economic definition.” C. A. Cooke, 
“The Legal Content of the Profit Concept,” 46 Yale Law Jour. 486, 437 (1937). 
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Much of the legal mystery may be dispelled if it is understood 
that law, being of necessity related to action and decision, must in 
its application be behind the actual economic reality. There is a 
demonstrable lag between the formulation of a legal rule and the 
social and economic march of events. This is because law is govern- 
ment, whereas economics is the concern of government. Govern- 
ment represents the paramount and sovereign power in society 
necessarily superior, in theory, to the various powers, economic 
and social, allocated amongst the various groups within society.* 
The expression of a rule of law to govern society as a whole must 
by the very generality of its application be belated in its appear- 
ance. The lag between the law and the reality with which it must 
deal therefore becomes the subject-matter of a merged discipline 
of law and economics. The measurement of the lag, the under- 
standing of the respective utilities for such measurement of the 
heretofore closely guarded and jealously protected techniques of 
_ law and economics, is the mutual problem with which both lawyers 
and economists must deal in meeting the progressive crises of the 
contemporary world. To achieve this objective, both economics 
and law must become secular, operational, and vulgar. 

Education is offered as an answer to practically any social prob- 
lem of major significance. But is it meaningless to say that the 
approach to a merger of disciplines of law and economics is through 
the re-education of a generation of lawyers and economists? The 
difficulty with conceiving problems of immediate practical sig- 
nificance in terms of education is that education itself has been 
formalized into a discipline of its own with a professional universe 
of discourse. There is, it is apparent, more true education to be 
found outside of the universities in the field which law and eco- 
nomics must occupy. In the teaching of law, the experience outside 
of the law school is so far removed from the legalisms taught by 
rote in the law schools that more than a mere deficiency in legal 
pedagogy is revealed. The fact that the lawyer must unlearn a 
good deal of the law taught him and make readjustments in his 
own understanding of the value of the methods he has assimilated 
is serious and real—and of as much concern to society as to the 
deans of the law schools. The distinction between the legal scholar 
and the lawyer, and the noticeable feeling in each that there is 

6 Of. Merriam, Political Power; Its Composition and Incidence (New York, 
1934). 
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small contact between the two, shows how wide is the break be- 
tween law in action, discovered and learned by the trial and error 
of law practice, and the carefully polished aggregates of legal prin- 
ciples, worked over with infinite patience in distinguishing slight 
facts by the legal scholars. There is more than mere social waste in 
making the necessary readjustments between law in the law schools 
and law in action. There are, in this process, those emergent dis- 
illusionments and futilities which have operated to rob the law of 
its intellectual integrity as a profession. And this is true, not be- 
cause the law professors and the professional legal scholars have 
not carried out with infinite nicety their art of reconciling ir- 
reconcilable cases, but because the lawyers have discovered that 
the stuff of the law is not truly that delicate, highly pone 
artificiality propounded by the legal scholars. 

The truth of the matter is that law as practiced is a eloon 
of what judges will do by lawyers trained in legal terminology and 
judicial methods of thinking. There are no intellectual reservoirs 
from which truth may be drawn to startle judges with revelation. 
There is, at best, a highly developed and subtle dialectical process 
by which judges may be convinced of the merit of a given proposi- 
tion by hearing the best statement of what they already believe. 
What judges believe may be discovered by careful adherence to 
the patterns of the judges’ legal training and social and economie 
background, within the confines of judicial power. Nor is the 
judicial power so carefully circumscribed by either the legislators 
or the common law that there is not within the range of judicial 
power a measure of judicial discretion within which psychology, 
economic predilection, political motivation, and sociological in- 
fluence may not operate. Within this range of judicial discretion, 
the width and breadth and nature of which have not yet been 
adequately studied (and indeed furnishes a rich field for realistic 
legal research), the determinative and characteristic quality of the 
judicial process may be localized. For it is within this range of 
action that judges make policy, draw lines for the guidance of 
society between what is permissible and what is not permissible, 
and exercise one of the most serious and least understood of 
governmental powers. 

The fact that judges are primarily officials and exercise govern- 
mental power does not seem, at first impression, to be a startling 
concept. Yet if applied consistently to legal education and scholar- 


ECONOMIC PREDILECTION AND THE LAW 835 


dom, its implications must of necessity permit the influx into the 
law of the social sciences and, particularly, of that method of 
thought within the social sciences designated as economics. The 
a priori nature of law immediately loses much of its utility, even 
from the point of view of intellectual discipline. Instead, the ap- 
plication of the techniques, aptitudes, traditions, and experiences 
of the law to the current social situations with which government 
must deal is the primary problem. To understand this is at once to 
liberalize the law and to establish the foundations of the cross- 
discipline of law and economics with which these comments are 
concerned. 

It is true that law -must be taught and that economics must be 
taught, and so it is true, also, that law and economics must be 
taught. By teaching, it must be assumed that there will be furnished 
to the practitioners of government a method of articulation, an 
efficiency of application, which would dignify and facilitate the 
practice of the governmental arts. 

To distinguish the seeming and the actual is the gravest problem 
in teaching law and economics. And this, apparently a simple 
statement of what is accepted as elementary truth in all advanced 
“education,” is a difficult, as well as an ultimate, objective. There 
is growing advocacy of reéstablishing the verities of the trivium— 
grammar, rhetoric, and logic—in the higher learning in America. 
Ii has been pointed out that the raw empirical data with which the 
social sciences and the humanities have been concerned, with 
greater and greater emphasis since the birth of pragmatic philoso- 
phy, have tended to swamp scholastic investigation with uncor- 
related facts and undigested material. Presumably there may be 
ground for entertaining a belief that intellectual verities have been 
forfeited in the surge toward empirical data. Perhaps it is true, as 
a number of reputable educators contend, that it is time to call a 
halt to promiscuous fact-gathering and to return to the precision 
of formalized thought requisite to “cultivation of the intellect.” 
But if the social sciences suffer from the enthusiasm of those who 
would uncritically emulate the natural sciences, the law suffers 
grievously from uncritical adherence to the trivium. If the criticism 
levied against the social sciences as a whole is true of economics 
as taught (including research), the solution for a cross-discipline of 
law and economics would seem to be a relaxation of the pragmatic 

+ Cf. Hutchins, The Higher Learning in America (New Haven, 1936). 
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method in economics and of the trivium in the law. For in the law 
it is now essential that actual contemporary data be utilized with 
a freedom limited only by the verifiable methods employed by the 
social sciences for testing data. While educators, and especially 
educators who have been disillusioned law students in their day, 
‘may speak contemptuously of the quality of “intellectual disci- 
pline” necessary to produce successful lawyers, they might do far 
better for the lawyers they disown, and hence for society as it is, 
by breaking down, rather than by fostering, the dualism of the 
lawyer as a success and the law as a discipline. | 

It would be a fearful and wonderful thing if competent econo- 
mists and competent lawyers should confess to each other the 
limitations of their respective methods, freely and openly, and 
arriving, through a process. of elimination, at concepts under- 
standable to each, should proceed. from there to invent a new 
vocabulary with words and phrases connotative of that which is 
true of both disciplines; and thereafter, having this new vocabu- 
. lary, should advance slowly and critically to measure and articu- 
late rules of conduct more closely adjusted to the actual facts. But 
pride of terminology is the most stubborn of all forms of pride of 
authorship. 

Is there a point of departure from which, not sacrificing the 
established and certified bodies of knowledge with which law and 
economics at present deal, an experimental step may be taken in 
postulating and verifying the teaching of law and economics? 

It is not difficult to point to the data which must be employed. 
They are here and now in a world which trembles under the stress 
of surging forces. Various new economies originating in the penum- 
bras of decay of the old, are now progressively dramatized in actual 
visible conflict. There are in existence here and now capitalistic 
and socialistic economies, with democratic, fascistic, and com- 
munistic governmental orderings. To localize in the contemporary 
world the sphere of law and economics becomes the primary and 
paramount task. The conditions of this localization are the elimina- 
tion of those emotional, psychological, and non-rational elements 
which furnished the impetus bringing into being the present world 
situation. The importance of these factors is, of course, evident, 
but for law and economics as a merger of discipline, the sound and 
the fury, the tumult and the shouting, the mutations of political 
action, and the methods of achieving power are secondary. Of high 
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significance is the determination, first, of what is being done in 
economies on the march in the contemporary world; second, of how 
it is being done. Elimination of the non-rational is and must be the 
first step in teaching law and economics. l 

If, by the application of critical and tempered analysis, it can be 
agreed that there are characteristic economies in course of being 
sufficiently revealed to serve for purposes of study, there must then 
be evolved (by properly orientated research) a statement of the 
functions of legal and economic formulations in making rationally 
tenable the actual application of the power of the state to the regu- 
lation or control of economic activity. By “rationally tenable” is 
meant an understanding of the devices by which those in power 
attempt ideationally to convince the governed of the reasonable- 
ness of the methods by which they are governed. For the common 
experience of men as political animals is that no matter how strong 
is the emotion by which they may be originally impelled, they seek 
with growing insistence for the rationalization to which they may 
cling in the time when their emotions dim. The-reasoning of the 
law, as it embodies implicitly formulations extraneous to the law, 
is that rationalization. 

When the functions of formulations are considered critically, in- 
vestigation, in the very nature of the problem, must proceed into 
philosophical: fields. Inevitably, the findings of epistemological 
inquiries must be employed. Since the meaning of meaning is the 
basis of the understanding of formulations, the technique of 
verbalization requires an examination of the utility and value of 
the abstract in law. For it does not necessarily follow that a realistic 
jurisprudence is one which would inhibit or destroy abstractions or 
deny “principles.” The utility of the abstract as an efficient instru- 
ment for expressing generally the social meaning in given facts is 
visibly apparent in the administration of justice.‘7 While there are 
recurrent dispute and sharp difference of opinion as to whether 
the Supreme Court properly interpreted or correctly employed the 
use of the abstraction, ‘due process of law,” in the Fourteenth 
Amendment, there has been no attack upon the phrase itself. “Due 
process of law” has served as-a connotative expression of no precise 
meaning employed by the judiciary to subsume a multitude of rules 

4° “A word is not a crystal, transparent and unchanged; it is the skin of a living 


thought and may vary greatly in color and content according to the circumstances and 
the time in which it is used.” Holmes, J., Towne v. Eisner, 246 U.S. 418, 425 (1917). 
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of conduct for society. It remains to be seen whether those rules 
could have been developed more realistically without the integra- 
tive force of a vague phrase. The meaning of the abstract and its 
function in the thinking of judges is more adequately understood 
in terms of epistemology than of any revealed ideational technique, 
and it need not be pointed out that ‘“‘due process of law” is merely 
one of an untold number of abstractions which furnish the frame- 
work supporting the structure of legal thought.** The realistic 
problem is not solely the determination of how judges have applied 
the abstraction or how itis likely that the judges will apply the 
abstraction, given a set of facts, but more the consideration of why 
it is that legal abstractions need to be employed, of why meaning 
cannot be communicated without utilizing an abstraction of no 
precise meaning for a point of departure. 

While treatment of the value of the abstract is as important for 
these purposes as investigation of the meaning of the abstract, the 
two must be clearly distinguished. Questions of value are better 
approached comparatively. In the cross-discipline of law and eco- 
nomics, the value of the abstract must be measured in the light of 
the enhanced significance of the social sciences and the statistical 
methods employed so extensively therein. Is there a necessary in- 
verse ratio in judicial thinking as between the use of the abstract 
and the use of statistical methods? Will the growing utilization of 
quantitative data and statistical approaches result in a diminution 
of the binding force of the abstract upon judicial thinking? Do 
the quantitative method and the techniques of measurement 
generally mean that abstractions will be progressively foregone, or 
are abstractions indispensable there also? Answers to these ques- 

“8 A few: “legal entity,” “rule of reason,” “police power,” “affected with a public 
interest,” “flow of commerce,” “public purpose”, “public use,” “public utility,” 
“based on reason,” ‘necessary and proper,” ‘common carrier,” ‘class legislation,” 
“doing business,” “good cause,” “good faith,” “impairing obligation of contract,” 
“liberty of contract,” ‘privileges and immunities,” ‘beyond a reasonable doubt,” 
“common nuisance,” “quasi,” “reasonable,” “unlawful,” “de facto,” “current 
value,” ‘‘cost of replacement,” “delegation of legislative power,” ‘‘eminent do- 
main,” “full faith and credit,” “best interests of the public,” “combination in 
restraint of trade,” “equal protection of the law,” “good reason to believe,” “sale,” 
“unfair competition,” “denial of civil rights,” “burden upon interstate commerce,” 
‘fair trial,” “immaterial,” “fair and reasonable (value) (price) (compensation),” 
“just cause,” “conspiracy in restraint of interstate commerce,” ‘unreasonable 


search and seizure,” “meeting of minds,” “market value,” “property,” “liberal 


construction,” “implied,” “just and reasonable rate,” “lessening competition to 4 


substantial degree.” 
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tions will tend to reveal whether the detailed operational and 
statistical approach characteristic of Justice Brandeis’ opinions 
within the framework of the “due process of law” abstraction will, 
if emulated and developed, result in bringing the law nearer to 
social reality. 

And yet formulations, both legal and economic, serve to inter- 
pret to those who are governed the meaning of the power exerted 
by the state; serve also to quiet dispute, remove uncertainties, and 
direct the activities of individuals and groups in organized society. 
There is psychological need for certainty, and it is to the law that 
members of society look for absolute determination of many, if not 
all, questions of the relationship of individual and individual and of 
the one to the many.*® If formulations must of necessity be ex- 
pressed in abstractions, so that there may be general rather than 
particular connotation, will the development of the quantitative 
technique foster uncertainty? Is uncertainty socially desirable as 
contrasted with the quality of the certainty which the law has 
attempted to dispense? 

It has been pointed out that contemporary data relative to con- 
temporary economies are the stuff out of which a cross-discipline 
of law and economics must be established. But all economies, past 
and present, and presumably those of the future, will formulate 
economic control legally by means of statutes, orders, decrees, 
rulings, regulations, codes, agreements, and other devices of a 
legalistic nature. Legislative and administrative draftsmanship, 
whereby the rules of conduct are expressed, is a delicate and diffi- 
cult art requiring a technique quite distinct from the discovery of 
the general policy which legislation (the word being used here to 
include quasi-legislative functions committed to the discretion of 
officials and administrative bodies) is to further. Legislative drafts- 
manship reveals universal qualities in whatever government 
governing. The legislation of Soviet Russia; the Third Reich, and 
the New Deal, for example, if compared solely upon the basis of 
phraseology and technique, will reveal similarities of an extensive 
and significant nature. If there is a science of legislation, little 
investigation of its nature has been made. The technique by which 
multitudinous situations, unforeseen and unpredicted, are to be 
governed by the formulation of the day is indicative of the common 
problems faced by all governments in attempting to make workable 

40 Cf. Frank, Law and the Modern Mind (New York, 1930). 
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‘the particular policy for which the government stands. In the 
specific considerations of legislation may be found the relationship 
between the economic formulation or theory and the method by 
which it is made to work. Establishing the principles of a science 
of legislation is one of the necessary steps which must be taken to 
arrive at a proper understanding of the relative rôles of law and 
economics. It is apparent that statistics, graphs, formulae, inter- 
pretations of history and institutions, are not part of, and cannot 
be included in, the specific legislative formulations by which the 
particular regulation is to be achieved. Nevertheless, legislation in 
its present category as an art must be reduced to the intelligibility 

- of a science, and the most fruitful approach to this end is, again, 
the establishment of cross-disciplines between law and the social 
sciences. 

If law and economics is to be taught, the principles cannot be 
expounded on an a priori basis, and from considerations of peda- 
gogical and pragmatic utility, if from no other, must emerge study 
of present governmental techniques in the United States and 
abroad. Study of characteristic governmental programs in the 
contemporary world will reveal typical techniques deriving logi- 
cally from the uniform methods of legislation employed by all 
civilized governments. Much will be achieved by comparative 
analysis. Utilized to some extent in political science, the com- 
parative method is admirably suited to illustrate, by the charting 
and measuring of significant variations, the actual techniques of 
government, as distinguished from the political structures by 
means of which the powers of government are allocated for ad- 
ministrative purposes. 

It may be asked why such great stress is to be put upon the de- 
velopment of a cross-discipline of law and economics and why it is 
not equally important to study the relationship of law and psy- 
chology, law and sociology, law and politics. Surely economics is not 
‘the only social science, and surely almost all of the social sciences 
have something significant to contribute to the law. While other 
social sciences can serve to explain in realistic terms what the law 
is and ought to be, economics comes to the fore when the changing 
nature of the law as a method of government is dwelt upon. Ina 
world whose great problems are economic, the law turns slowly on 
Its axis, moving in the direction of the hopes and aspirations cf 
governments. Whether this movement is to be impeded or freed 
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is crucial in the realization of economic goals. The goals of the 
governments of the world are all moral. Each with great solemnity 
places its objectives on the highest ethical planes. None of the 
ruling groups in any government will deny officially that they at- 
tempt to achieve the good, the just, and the true in terms of the 
many whom they govern. The great objectives set by governments 
are today in terms of the great evils which have resulted from eco- 
nomic maladjustments. Consequently, so far as law is utilized to 
facilitate the realization of economic justice, so far as it is the 
operative mechanism by which economic policy works, it must be 
understood first in terms of its relationship to the method and 
substance of economic science. 

It is not to be denied that if judges understood the psychological 
motivations which lead them to decide in favor of one litigant 
rather than another, where the issues are nicely balanced, a better 
type of justice would be dispensed. Yet, in the end, this is merely 
saying that if any individual understood the motivations of his 
actions, he would be a better person. There is much work to be done 
in the psychopathology of the judicial process if it is assumed, as 
it has been in this discussion, that the law is what judges as officials 
do; but this is not to deny the immediate importance of the estab- 
lishment of a cross-discipline of law and economics. The realities 
of government demand it; so, also, does the basic problem of the 
social sciences, for it may eventually prove that only through the 
medium of law will there result the marriage of the social sciences 
so long awaited. 


CONSTITUTIONAL DEVELOPMENTS IN SAORSTAT 
EIREANN AND THE CONSTITUTION OF EIRE: 
I, EXTERNAL AFFAIRS* 


ARTHUR W. BROMAGE 
Universtiy of Michigan 

Under terms of the Treaty of 1921 between Great Britain and 
Ireland, it was agreed that: at: “Ireland sh shall have the same constitu- 
tional status in the Community. of Nations | known as the ‘British 
Empire as the Dominion of Canada, the Commonwealth. of Aus- 
tralia, , the Dominion_of..New_ Zealand, and the Union of ‘South 
Africa, with a _& Parliament having powers to måke. laws for The 
peace, order and good government of Ireland and an Executive 
responsible to that Parliament, and shall be styled. and. known. as 
the Irish. Free State.”! The status of the Irish Free State was fur- 
ther defined by this language: ‘‘Subject to the provisions herein- 
after set out, the position of the Irish Free State in relation to t the 
Imperial Parliament and Goverment a and. otherwise st shall be that 
of the. Dominion of of ‘Canada, and the law, practice and | constitu- 
tional usage governing the relationship of the Crown or the repre- 
sentative of the Crown and of the Imperial Parliament to the 
Dominion of Canada shall govern their relationship to the Irish 
Free State.”? The Imperial Government gave this treaty the force 
of law by the Irish Free State (Agreement) Act of March 31, 
1922.3 To implement the treaty, Dáil Eireann, sitting as a con- 
stituent assembly, enacted a constitution for the Irish Free State 
in 1922. This constitution declared: ‘‘The Irish Free State (other- 
wise hereinafter called or sometimes called Saorstát Eireann) is a 
co-equal member of the Community of Nations forming the British 

* Part II of this article, dealing with “Internal Affairs,” will appear in the De- 
cember issue. Man. Ep. 

1 Articles of Agreement for a Treaty between Great Britain and Ireland, 1921, Art. 
I; 12 Geo. 5, chap. 4. 

2 Ibid., Art. II. The treaty provided further that the representative of the Crown 
in Ireland be appointed in like manner as the governor-general of Canada [Art 
III]. Members of the Parliament of the Irish Free State were required to take the 
following oath: “I... do solemnly swear true faith and allegiance to the Constitu- 
tion of the Irish Free State as by law established and that I will be faithful to H. M. 
King George V., his heirs and successors by law, in virtue of the common citizenship 
of Ireland with Great Britain and her adherence to and membership of the group of 


nations forming the British Commonwealth of Nations.” [Art. IV.] 
2 12 Geo. 5, chap. 4. 
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Commonwealth of Nations.’ It was given the force of law by the 
Imperial Government in the Irish Free State Constitution Act of 
December 5, 1922.5 

All this was not accomplished, however, without dissension in 
Ireland. In the years prior to the treaty settlement, the Sinn Fein 
party, with its objectives of an independent and united Ireland, 
had produced a surprising unanimity of opinion in Southern Ire- 
land. In 1922, this accord was broken. It is a matter of history that 
Eamon de Valera as president of the legislative assembly of the 
Trish “Republic” split with the Irish delegation which, headed by 
Arthur Griffith, signed the treaty. Before Dáil Eireann he urged 
rejection of the treaty. When the Dáil ratified the treaty on 
January 7, 1922, by a vote of 64 to 57, de Valera resigned the 
presidency. The pro-treaty members of Sinn Fein then established 
a provisional government and Arthur Griffith became president of 
Dáil Eireann. 

Pursuant to the publication of the treaty in 1921, de Valera had 
issued his alternative proposals in a series of articles generally 
known as Document Number 2. In this document, he set forth his 
theory of an independent Ireland in external association with the 
British Commonwealth of Nations.’ With Sinn Fein split into pro- 
and anti-treaty factions, internal peace was jeopardized. In June, 
1922, fighting broke out between the Republican forces and the 
Free State army. The civil war then begun was waged until April 
24, 1923. During the tempestuous year 1922, Arthur Griffith died 
and William T. Cosgrave became the next president of Dail 
Eireann. In spite of the civil war, the constitution was put into 


4 Constitution of the Irish Free State, Art. I. 

513 Geo. 5, Seas. 2, chap. 1. The constitution was put into operation by procla- 
mation on December 6, 1922, as prescribed in Art. LX XXIII. Northern Ireland 
promptly exercised its option under the treaty to remain within the United King- 
dom. . 
¢ According to his plan, Ireland was to be associated with the “states of the 
British Commonwealth” for the purposes of “common concern.” When acting as 
an associate, the rights, status, and privileges of Ireland were to be “in no respect 
less than those enjoyed by any of the component states of the British Common- 
wealth.” He defined matters of “common concern” to include defence, peace and 
war, political treaties, and all matters then treated as of common concern by the 
states of the British Commonwealth. In matters of “common concern” there should 
be “such concerted action founded on consultation as the several governments may 
determine.” For the purposes of the Association, de Valera was willing that Ireland 
should recognize “His Britannic Majesty as head of the Association.” Document 
No. &, secs, 2-6. 
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effect on December 6, 1922. Cosgrave and the pro-treaty forces 
rode out the storm and asserted the authority of the Free State 
_government. De Valera and the Republicans were repulsed in their 
resort to force. . 

A great deal of legal grist was ground between the defeat of the 
Republican army in the civil war and de Valera’s coming into 
power in 1932 as the leader of the Fianna Fáil party. During the 
administration of Cosgrave, which lasted from 1922 to 19382, 
Saorstát Eireann made many advances. The Imperial Conference 
of 1926 declared that the United Kingdom and the Dominions were 
“autonomous communities within the British Empire, equal in 
status, in no way subordinate one to another in any aspect of their 
domestic or external affairs, though united by a common allegiance 
to the Crown and freely associated as members of the British Com- 
monwealth of Nations.” After the work of a conference of experts 
in 1929 and the approval of their work by the Imperial Conference 
of 1930, it was urged that the status of the Dominions should be 
given a legal basis. The Imperial Government, with the approval 
of the Dominions, took such action by the Statute of Westminster 


` in 1981.7 
a In the first place, the Statute of Westminster provided that the 
olonial Laws Validity Act of 1865 should not apply to any law 
made by the parliament of a Dominion after the statute became 
effective (December 11, 1931).* It provided further that: “No law 
and no provision of any law made after the commencement of this 
Act by the Parliament of a Dominion shall be void or inoperative 
on the ground that it is repugnant to the law of England, or to the 
provisions of any existing or future Act- of Parliament of the United 
Kingdom, or to any order, rule or regulation made under any such 
Act, and the powers of the Parliament of a Dominion shall include 
the power to repeal or amend any such Act, order, rule or regula- 
tion in so far as the same is part of the law of the Dominion.’”’® The 
parliament of a Dominion had “full power to make laws having 
extra-territorial operation.’° No act of the Parliament of the 
United Kingdom passed after the commencement of the Statue of 
Westminster could extend, or be deemed to extend, to a Dominion 
as part of the law of the Dominion, unless it was expressly declared 
7 A. B. Keith, The Governments of the British Empire (1935), pp. 33-34. 


5 22 Geo, 5, chap. 4, sec. 1. 
°’ Ibid., sec. 2, par. 2. 10 Tbid., sec. 3. 
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in the act that the Dominion had requested and consented to its 
enactment. 

The status of a Dominion in the British Commonwealth of 
Nations, however, rests upon more than legal definition. Only by 
mutual respect and willingness of the member-states to codperate 
and negotiate can the Crown be, as the preamble to the Statute of 
Westminster states, the “symbol of the free association of the 
members.” At the close of the Cosgrave administration, with the 
Statute of Westminster as a legal touchstone for Dominion status, 
Saorstét Eireann and the United Kingdom were closer to that 
reciprocal frame of mind than at any time before or since in recent 
history. At the same time, this very rapport between the Cosgrave 
administration and the United Kingdom was an element of vulner- 
ability; for the Republican forces in Ireland could complain, 
rightly or wrongly, against a pro-British administration. 

Additional factors soon combined to bring down the Cosgrave 
administration. A severe depression was abroad in the world. It 
was a time when the ruling party in a democracy felt more than 
normal resentments accumulating against it from economic forces. 
In addition, certain internal policies, such as the curbing of the 
spoils system in local units of government and the development of 
centralized control over local officers, hurt the political prospects 
of Cosgrave’s Cumann na nGaedheal party. Finally, the issue of 
the land annuities reared its head. These annuities were really 
payments on the installment system by Irish tenants for land 
bought from English landlords. In a secret agreement signed by 
Cosgrave for the Free Statė and by John W. Hills for the British 
government in 1923, the former undertook to pay the full amount 
of the annuities accruing from time to time. This involved the 
actual collection from the tenant purchasers and the transfer of the 
money so collected to appropriate funds in England. This pledge 
was repeated in the Heads of the Ultimate Financial Settlement 
Agreement of 1926. Neither of these agreements was ratified by the 
Dail, and that of 1923, as a matter of fact, was not presented to 
the Dáil until 1932. 

During the years in which Cosgrave Seca to lay the founda- 
tions of Saorstát Eireann, the Fianna Fáil party steadily rose as 
an opposing force. The number of Fianna Fáil deputies returned 
amounted to 34 in June, 1922; 39 in August, 1923; 44 in sane; 1927; 

H Ibid., sec. 4. 
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57 in September, 1927; and 72 in February, ae 1927, 
however, the Eignna Fáil deputies did not take their seats in the 
Dail, as they refused to take the oath of allegiance to the English 
king.as prescribed by the treaty and the constitution. During 1927, 
legislation was passed requiring candidates prior to nomination to 
declare their willingness to take the oath and disqualifying deputies 
who did not do so. Faced with this bitter pill, Fianna Fáil decided 
to submit to the oath, at the same time denouncing it as an empty 
formula. In 1927, most of the Fianna Fáil deputies entered the 
Dáil. On the opposition bench, de Valera was able to make politi- 
cal capital of many issues, including the payment of the land an- 
nuities and the maintenance of the oath of allegiance. The stage 
was set for the transfer of power from Cumann na nGaedheal to 
Fianna Fail. 

Fianna Fáil was able to obtain a majority in the Dáil in March, 
1932, with the support of Labor, and de Valera became president 
of the Executive Council) Forthwith the British government was 
notified that the Irish government proposed to discontinue the 
land annuity payments. Both governments were agreeable to 
arbitration of the issue but disagreed on the personnel of the 
arbitral tribunal. The British government favored a tribunal re- 
stricted to British subjects; the Irish government would not accept 
such a limitation; neither government would yield.“ President de 
Valera also notified the British government of the intention of 
Saorstát Eireann to abolish the oath of allegiance.“ 

The so-called economic “war” ensued. The British government 
retaliated in July, 1932, with an act permitting the Treasury to 
impose duties on imports from the Irish Free State if it appeared 
that failure of the Free State to fulfill obligations was resulting, 
or was likely to result, in a loss to the revenue of any public fund 
in the United Kingdom.” Under Treasury order, duties were made 
effective on November 9, 1932.18 
, Another general election was held in Saorstát Eireann in Janu- 
ary, 1933. In his election manifesto, de Valera noted among his 
‘objectives the abolition of the oath of allegiance and the retention 

iof the land annuities by Saorstát Eireann. It could not be expected 


£ See Nicholas Mansergh, The Irish Free State (1984), pp. 254, 280-281, 287. 
Henry Harrison, Ireland and the British Empire (1987), pp. 37-88. 

\ Beo supra, note 2. 1 22 and 23 Geo. 5, chap. 30. 

16 Statutory Rules and Orders, 1982, No. 905. 
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that this would not disrupt whatever Anglo-Irish accord had been 
achieved by the course of events in the closing years of the Cos- 
grave government. Elsewhere in his manifesto, de Valera warned 
that a lasting peace between the people of Great Britain and Ire- 
land could be achieved on one basis only: “That the people of 
Ireland shall determine freely for themselves what their govern- 
mental institutions are to be and what shall be the extent of their 
coöperation with Britain on matters of agreed common concern.’’!’ 
In the general election of 1933, Fianna Fáil achieved a majority 
over all other parties, and the rule of de Valera went on without 
the necessity of coöperation from Labor. Pa 

In 19338, the Constitution (Removal of Oath) Act was passed by 
the Oireachtas (Parliament). It amended the constitution of the 
Irish Free State by removing the oath which had been prescribed 
for members of the Irish parliament by the treaty and incorporated| 
in Article XVII of the constitution. To accomplish the removal of 
the oath, it was also necessary to strike from Article L of the 
constitution the clause which permitted amendments only “within 
the terms of the Scheduled Treaty.” This phrase was accordingly 
deleted by the same amendment which removed the oath.!® In 
other words, a limitation on the amending power was relaxed by an 
amendment. In the same year, Constitution (Amendment No. 22) 
Act was passed amending Article LX VI of the constitution so as 
to terminate the right of appeal from the Supreme Court of the | 
Trish Free State to His Majesty in Council. 

The validity of both the Constitution (Removal of Oath) Act 
and the Constitution (Amendment No. 22) Act was sustained by 
the Judicial Committee of the Privy Council in Moore v. Attorney- 
General for the Irish Free State in 1935. This case arose out of a 
petition for special leave to appeal from a decision of the Supreme 
Court of the Irish Free State which dismissed an action of Moore 
and others against a number of defendants for alleged trespass on 
a fishery in the tidal portion of the River Erne.’® In spite of the 
abolition of appeal by Constitution (Amendment No. 22) Act, the 
Judicial Committee heard the argument. The decision of the 

17 Election Manifesto of de Valera, Jan. 20, 1988, as printed in The Irish Press, 
June 15, 1937. ee, 

18 Constitution (Removal of Oath) Act, 1933, sec. 3; also known as Act of the 
Oireachtas, No. 6, of 1933. 


19 Moore v. Attorney-General for the Irish Free State (June 6, 1935), 51 The 
Times Law Reports 504, 507. 
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Judicial Committee begins with the premise that the right of appeal 
to His Majesty in Council was implicit in Article IT of the Anglo- 
Trish treaty. That article ‘‘specially ensured the right to petition 
His Majesty in Council, because that right was part of the law, 
practice, and constitutional usage then governing the relationship 
of the Crown or representative of the Crown and of the Imperial 
Parliament to the Dominion of Canada.’’° This was the standard 
set for Anglo-Irish relations and it involved, accordingly, the right 
to petition His Majesty in Council. 

In the opinion of the Judicial Committee of the Privy Council 
then, the 1933 amendment to Article LX VI constituted an abroga- 
tion of the treaty. It could not be valid, therefore, unless the 
previous Constitution (Removal of Oath) Act was also valid. It 
was this act which struck from the constitution the phrase limiting 
amendments to the terms of the treaty. The view of. the Judicial 
Committee was that both the Constitutioi (Removal of Oat h) Act 
and the Constitution (Amendment No. 22) Act.were valid, since 
_they wer were within tl the con e competence dl ce of ‘the Trish Free State pursuant 
“to the Statute of Westminster. A pertinent summary “included 

Within the opinion shows the sweeping nature of the conclusions 
reached in this case: 

The position may be summed up as follows: (1) The Treaty and the 
Constituent Act respectively form parts of the statute law of the United 
Kingdom, each of them being parts of an Imperial Act. (2) Before the 
passing of the Statute of Westminster it was not competent for the Irish 

ree State Parliament to pass an Act abrogating the Treaty because the 
Colonial Laws Validity Act forbade a Dominion Legislature to pass a 
law repugnant to an Imperial Act. (3) The effect of the Statute of West- 
minster was to remove the fetter which lay upon the Irish Free State 
Legislature by reason of the Colonial Laws Validity Act. That Legislature 
cn now pass Acts repugnant to an Imperial Act. In this case they have 
one so. 

It would be out of place to criticize the legislation enacted by the Irish 
Free State Legislature. But the Board desire [stc] to add that they are 
expressing no opinion upon any contractual obli ation under which, 
regard being had to the terms of the Treaty, the Free State lay. The 
simplest way of stating the situation is to say that the Statute of West- 
minster gave to the Irish Free State a power under which they could 
abrogate the Treaty, and that, as a matter of law, they have availed 
themselves of that power.*! 

20 Tbid., p. 506. In this view the Judicial Committee followed the earlier opinion 
rendered in Performing Right Society v. Bray Urban District Council (1980), 46 
The Times Law Reports 359. 


*t Moore v. Attorney-General for the Irish Free State (June 6, 1935), 51 The 
Times Law Reports 504, 507. 


CONSTITUTIONAL DEVELOPMENTS IN SAORSTAT HIRHANN 849 


This decision of the Privy Council has been criticized by A. 
Berriedale Keith as terminologically inaccurate. He holds that the 
decision errs in asserting that the Statute of Westminster em- 
powered the Free State to abrogate the treaty. He concludes: 
“What is meant is that the Free State can, in its view, legally re- 
move any provision of the treaty from the statute-book of the 
State in which it was inserted by the constitution. Thus the State 
could repeal the authority of Article 7 of the treaty under which 
British forces are lawfully in occupation of Irish territory. But, of 
course, that is irrelevant to the binding force inter-Imperially, or 
as the Free State holds internationally, of the treaty, which con- 
tinues to exist, unless and until jt-is.abrogated by the assent.of the 
two governments, parties to it, or it is formally repudiated by the 
Free State on the score that it was procured by force majeure or 
that relations have so changed since its conclusion that it has 
ceased to possess validity. But neither of these contentions would 
be legally convincing.’ 

Another criticism of the Judicial Committee’s decision in Moore 
v. Attorney-General for the Irish Free State was made by Henry 
Harrison in 1937. He objected that such a broad pronouncement 
was unnecessary since the decision was merely that the appellate 
functions of the Council were validly terminated. It was a one- 
sided pronouncement after no more than a partial consideration 
of the whole argumentative field. It was a sterile pronouncement 
which did not look to the actualities behind the treaty and the 
Statute of Westminster. Of the extreme embarrassments involved 
in a purely legalistic view of the Anglo-Irish treaty, Harrison wrote: 
“If the Treaty was an imperialistically imposed law, here was a 
further imperialistically imposed law warranting its total extinc- 
tion. Where was there room for contractual obligations in the midst 
of legal constraint? Is compliance with law a matter of contract 
with the State? And where is there any precedent for an Imperial 
Legislature conferring express legal powers upon a subordinate body 
to violate its contract with the sovereign authority.” If de Valera 
needed any encouragement to pursue a fearless policy in amending 
the constitution of Saorstát Eireann, he must have derived some 
from the sweeping generalizations in Moore v. Attorney-General. 

n The Governments of the British Empire (1935), pp. vI-vm. 


“ Ireland and the British Empire (1937), p. 196. For further discussion of this 
issue, see post., pp. 860-861. 
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Meanwhile, economic hostilities continued between the United 
Kingdom and a Dominion. The Free State had discontinued pay- 
ment of the land annuities; the United Kingdom had proceeded to 
erect tariff barriers against imports from Saorstát Eireann; and 
the Saorstát had undertaken a policy of sponsoring and protecting 
home industries by means of tariffs and quotas on many types of 
imports. De Valera accelerated plans for making Ireland less de- 
pendent on the English ‘market. The Fianna F4il government pro- 
moted the raising of wheat and sugar beets for domestic consump- 
tion, a corresponding reduction in grazing acreage, and the estab- 
lishment of Irish factories protected by tariff policies In 1935, the 
economic war was lessened in intensity by the Coal-Cattle Pact 
whereby the Irish market was re-opened to English coal in return 
for English concessions in lowering tariff duties on Irish cattle. 
Subsequent coal-cattle pacts followed this general formula. Never- 
theless, the economic war intensified party strife in Saorstát Ei- 
reann. The Cosgrave opposition pounced on the war as a major 
blunder into which de Valera had stumbled by his uncompromising 
attitude on the land annuity payments. Within the Republican 
ranks of Fianna Fáil, there was engendered once more the attitude 
of “no-surrender” to the ancient foe. : 

On both sides of the Irish Sea, ulterior motives have been in the 
background of governmental policies. On the English side, the 
economic penalties have probably been more than mere retaliation 
over the land annuities. It seems only reasonable to assume that 
these were originally imposed in the hope of bringing the de Valera 
government to grief because of the removal of the oath from the 
constitution and because of other policies as well as the retention 
of the land annuities. When this failed, the English attitude be- 
came one of studied indifference. On the Irish side, the drive for 
economic self-sufficiency has been collateral to political objectives. 
De Valera did not rest the case for Saorstát Eireann on the achieve- 
ment of Dominion status by the treaty and the further definition 
of that status by the Statute of Westminster. He has gone back 
constantly, as he did in his election manifesto of 1933, to the right 
of the people of Ireland to determine freely for themselves from 
time to time the extent of their coöperation with Great Britain. 
This point of view was emphatically expressed in 1936 and 1937. 

At the time of the abdication of Edward VIII in 1986, the Irish 
Free State failed to coéperate with the other members of the Brit- 
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ish Commonwealth of Nations. The preamble of the Statute of 
Westminster stated in 1931 that it would be in accord with the 
established constitutional position of all the members of the Com- 
monwealth in relation to one another “that any alteration in the 
law touching the Succession to the Throne or the Royal Style and 
Titles shall hereafter require the assent as well of the Parliaments 
of all the Dominions as of the Parliament of the United King- 
dom.” Nevertheless, with His Majesty’s Declaration of Abdica- 
tion Bill which became law on December 11, 1936, the Irish Free 
State. was not associated. The action of the Free State was unique 
among the Dominions. On December 11, 1936, the Free State 
adopted a Constitution (Amendment No. 27) Act, the effect of 
which was to eliminate all reference to the king and the governor- 
general from the constitution of Saorstát Eireann.” For example, 
Article XII provided that the Oireachtas should ‘‘consist of the 
King and one House, the Chamber of Deputies (otherwise called 
and herein generally referred to as ‘Dáil Eireann’).” In the case of 
this article, Amendment No. 27 removed the words “the King 
and.” Again, Article XLI provided: ‘‘So soon as any Bill shall have 
béen passed by Dáil Eireann, the Executive Council shall present 
the same to the Representative of the Crown for signification by 
him, in the King’s name, of the King’s assent.” Amendment 27 
changed this Article to read: “So soon as any Bill shall have been 
passed by Dáil Eireann, the Chairman of Dáil Eireann shall sign 
such bill and the same shall become and be law ag on and from the 
date of such signature.” 

The most fundamental change was made in Article LI. This 
. article, previous to December 11, 1936, declared: 

The Executive Authority of the Irish Free State (Saorstát Eireann) is 
hereby declared to be vested in the King, and shall be exercisable, in 
accordance with the law, practice and constitutional usage governing the 
exercise of the Executive Authority in the case of the Dominion of Can- 
ada, by the Representative of the Crown. There shall be a Council to 
aid and advise in the government of the Irish Free State (Saorstát 
Eireann) to be styled the Executive Council. The Executive Council 
shall be responsible to Dáil Eireann and shall consist of not more than 


twelve nor less than five Ministers appointed by the Representative of 
the Crown on the nomination of the President of the Executive Council. 


4 22 Geo. 5, chap. 4. 

16 At the time the Seanad had been abolished, and under the terms of Article L 
the Dáil could amend the constitution. Constitution (Amendment No. 27) Bill was 
introduced and passed in the course of a seven and one-half hour session. 
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Amendment No. 27 struck out much of the language of this _ 
article, including all reference to the king and his representative. 
Language was inserted, however, by which the Dáil might by 
statute set forth the terms of the association of the Irish Free State 
with the British Commonwealth of Nations. As revised, then, on 
December 11, Article LI declared: 

There shall be a Council to exercise the executive authority and power 
of the Irish Free State (Saorstát Eireann) to be styled the Executive 
Council. Provided that it shall be lawful for the Executive Council, to the 
extent and subject to any conditions which may be determined by law 
to avail, for the purposes of the appointment of diplomatic and consular 
agents and the conclusion of international agreements of any organ used 
as a constitutional organ for the like purposes by any of the nations re- 
ferred to in Article I of this Constitution. The Executive Council shall 
be responsible to Dáil Eireann and shall consist of not more than twelve 


nor less than five Ministers appointed in the manner hereinafter pro- 
vided.*® 


In this revision of Article LI, de Valera made it evident that he 
intended for the time being to continue the association of the Saor- 
stát with the British Commonwealth. When he was asked directly 
in debate in the Dáil as to the Free State’s position in the Common- 
` wealth, he referred to the fact that Article I, which is mentioned 
as above in Article LI, continued as part of the fundamental. law. 
This Article I read as follows: “The Irish Free State (otherwise 
hereinafter called or sometimes called Saorstát Eireann) is a co- 
equal member of the Community of Nations forming the British 
Commonwealth of Nations.” 

The intent of de Valera on December 11 was therefore clear. The 
aim was to abolish constitutional reference to the king and to the 
governor-general, but, on the other hand, to retain Dominion 
status. This was assured from the point of view of Irish law on . 
December 12 by the passage of the Executive Authority (External 
Relations) Bill. This bill turned upon the constitutional peg which 
had been created,in Article LI on the previous day. Since this bill - 
set forth in detail the position of the Irish Free State in the British 
Commonwealth of Nations and recognized the abdication of Ed- 
ward VIII, it is quoted herewith: 


1.—(1) The diplomatic representatives of Saorstát Eireann in other `“, 


countries shall be appointed on the authority of the Executive Council. 


% The president of the Council was elected by Dáil Eireann. He nominated a 
vice-president. He appointed the other ministers with the assent of Dáil Eireann. 
[Art. LIII] 
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(2) The consular representatives of Saorstát Eireann in other countries 
shall be appointed by or on the authority of the Executive Council. 

2.—Every international agreement concluded on behalf of Saorstát 
Hireann shall be concluded by or on the authority of the Executive Coun- 


cil. 

3.—(1) It is hereby declared and enacted that, so long as Saorstát 
Eireann is associated with the following nations, that is to say, Australia, 
Canada, Great Britain, New Zealand, and South Africa, and so long as 
the king recognized by those nations as the symbol of their co-operation 
continues to act on behalf of each of those nations (on the advice of the 
several Governments thereof) for the purposes of the appointment of 
diplomatic and consular representatives and the conclusion of inter- 
national agreements, the king so recognised may, and is hereby authorised 
to, act on behalf of Saorstát Eireann for the like purposes as and when 
advised by the Executive Council so to do. 

(2) Immediately upon the passing of this Act, the instrument of ab- 

- dication executed by His Majesty King Edward the Eighth on the 10th 
day of December, 1936 (a copy whereof is set out in the Schedule to this 
Act), shall have effect according to the tenor thereof and His said Majesty 
shall, for the purposes of the foregoing subsection of this section and all 
other (if any) purposes, cease to be king, and the king for those purposes 
shall henceforth be the person who, if His said Majesty had died on the 
10th day of December, 1936, unmarried, would for the time being be his 
successor under the law of Saorstát Eireann. 

4,—This Act may be cited as the Executive Authority (External Rela- 
tions) Act, 1936. 


There was an attached schedule which set forth the Instrument 
of Abdication of Edward VHI. f 

Since the net result of the retention of Article I of the revised 
language of Article LI, and of the Executive Authority (External 
Relations) Act, was to maintain in Irish law the association of 
Saorstát Eireann in the British Commonwealth of Nations, the 
opposition in the Dáil raised serious questions as to the “true” 
republicanism of de Valera. The President was accused of abolish- 
ing only legal fictions by deleting reference to the king and the 
governor-general from the constitution, while the fundamental. 
status of Saorstát Eireann as a Dominion apparently remained 
unchanged. Cosgrave as the leader of the Fine Gael opposition, 
a group made up of the former Cumann na nGaedheal, Centre, 
and other parties, twitted de Valera’s Fianna Fáil party as a set 
of “royal Republicans” serving under three kings, George V, Ed- 
ward VIII, and now George VI. President de Valera was quick to 
admit that he was abolishing legal fictions such as the authority of 
the representative of the Crown to sign bills. However, he insisted 
that this action would-clarify the relations of England and Saor- 
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stát Eireann and would promote, in the long run, mutual uncer- 
standing. The Fine Gael opposition in the Dáil made something 
of the point that one of the characteristics of a Dominion was an 
internal as well as an external relation to the Crown. The internal 
> relation was expressed, in part, by the legal fiction that the king 
gave his assent to Dominion legislation through the representative 
of the Crown, i.e., the governor-general. De Valera’s view was that 
this legal fiction was confusing and might better be abolished. He 
insisted that the removal of the king and the governor-general 
from the constitution did not affect the status of Saorstát Eireann 
as a Dominion, since Article I of the constitution remained. While 
the Fine Gael party opposed Amendment No. 27 on December 11, 
it voted with Fianna Fáil in support of the Executive Author-ty 
(External Relations) Bill on December 12. This bill, like the Cen- 
„stitution (Amendment No. 27) Bill, was passed after a single day 
of deliberation in the Dail. 

The action which the Fianna Féil majority in the Dáil ‘eal: on 
December 11 was no sudden whim or fancy. For some months, Je 
. Valera had made known his determination to abolish the office of 
governor-general and to introduce a president elected by the Irish 
people. Provision for this transition was scheduled to appear in tie 
“new” constitution, and the new constitution was originally 
scheduled for introduction in the Dáil in the fall of 1936. However, 
the preparation of this document proved so formidable a task that 
November of 1986 had come and gone, and the new constitution 
was not yet completed. The crisis created by the abdication of 
Edward VIII was seized as an opportune moment at which to 
effectuate some of the ends proposed for the new constitution. 
Early in November, 1936, the annual Ard-Fheis of Fianna Fáil met 
in Dublin. President de Valera then set forth in a general way to 
these party representatives from all over Ireland the ideas which 
he had in mind for the new constitution. He made it clear that tke 
governor-general would give way to a chief executive selected by 
the vote of the Irish peoplé!\He also declared that there would ke 
introduced in the Dáil simultaneously with the new constitution a 
bill which mould continue the association of Saorstát Hireannin ., 
the British Commonwealth of Nations. De Valera’s subsequent 
proposals of December 11 and 12 were thus clearly part of a genersl 
program which had long been in preparation. The abdication cf 
Edward VIII afforded an unexpected opportunity, but the neces- 
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sity of acting in haste precluded the introduction of the uncom- 
pleted constitution. De Valera therefore proposed to set up a tem- 
porary adjustment in which neither the governor-general nor a 
new officer (the proposed president)-would function’ This left only 
the one-house legislature and the Exédutive Council. In a way, this 
wag not a radical change, since the senate had previously: heen 
abolished and the governor-general had already become a salaried 
nonentity. It did produce a make-shift arrangement in that the 
Ceann Comhairle (chairman) of Dáil Eireann was authorized to 
sign bills which became laws as on and from the date of such signa- 
ture. The Executive Authority (External Relations) Bill was the 
embodiment of the de Valera plan to introduce simultaneously 
legislation dealing with the external relations of the Saorstát. 

The draft of the new constitution (Bunreacht na hEireann) was 
not ready until May 1, 1937. It was debated by the Dáil, passed 
by that body with few major amendments on June 14, 1987, and 
submitted to the people for a plebiscite on the day of the general 
election (July 1, 1937). Some 1,324,994 out of a total of 1,777,823 
registered electors took part in the general election. In the voting 
on the constitution, 685,105 valid ballots were cast for and 526,945 
against the charter, or an affirmative majority of 158,160." 

unreacht na hÉireann (1937), Article I of the constitution 
of 1922, establishing Saorstát Eireann as a co-equal member of the 
British Commonwealth of Nations, does not appear. Article I of 
the constitution of 1937 reads as follows: “The Irish Nation hereby 
affirms its inalienable, indefeasible, and sovereign right to choose 
its own form of Government, to determine its relations with other 
nations, and to develop its life, political, economic and cultural, 
in accordance with its own genius and traditions.” Proceeding from 
this affirmation, the new constitution sets forth in subsequent arti- 
cles the national territory, the jurisdiction of the parliament and 
government, the name of the State, the status of the State, and 
the derivation of the powers of government from the people. These 
declarations appear in Articles II-VI inclusive: 

Article II. The national territory consists of the whole island of Ireland, 
its islands and the territorial seas. 

Article III. Pending the re-integration of the national territory, and 


‘without prejudice to the right of the Parliament and Government estab- 
lished by this Constitution to exercise jurisdiction over the whole of that 


27 Figures given are those reported in The Irish Press, July 17, 1937. 
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territory, the laws enacted by that Parliament shall have the like area 
and extent of application as the laws of Saorst4t Eireann and the like 
extra-territorial effect. 

Article IV. The name of the State.is Hire, or, in the English language, 
Ireland. 

Article V. Ireland is a sovereign, independent, democratic state. 

Article VI. 1—A]ll powers of government, legislative, executive and 
judicial, derive, under God, from the people, whose right it is to designate 
the rulers of the State and, in final appeal, to decide all questions of 
national policy, according to the requirements of the common good. 

2—These powers of government are exercisable only by or on the au- 
thority of the organs of State, established by this Constitution. 


In these opening articles, de Valera undertakes to speak not 
only for Saorstát Eireann but also for Northern Ireland. The uni- 
lateral declaration with respect to the six counties known as Ulster 
has no legal effect upon their position in the United Kingdom. It 
did cause the to-be-anticipated political reaction of the majority 
dominant in Northern Ireland. The unity of Ireland may be re- 
garded as a sincere aspiration on the part of the South, but parti- 
tion is so deeply rooted in history, religion, and economics that the 
impact of Article II cannot be of much immediate effect. Partition 
is by no means a unilateral question; and no one knows this more 
thoroughly than de Valera. Article III is the logical consequence 
of the antagonism between Northern and Southern Ireland, and it 
postulates an indefinite period during which partition will continue. 
The name of the State is proclaimed to be Éire. At first, this was 
the case in both the Irish and the English texts of the constitution; 
but during the constitutional debates in the Dail, de Valera ac- 
cepted an amendment permitting the use of “Ireland” as the name 
of the State in the English translation.”® 

Although Article V declares that Ireland is a sovereign, de 
pendent, democratic state, the constitution contains a loop-hole 
permitting the continued association of Ireland with the British 
Commonwealth of Nations. This is to be found in Article XXIX, 
which declares that: “For the purpose of the exercise of any execu- 
tive function of the State in or in connection with its external rela- 
tions, the Government may to such extent and subject to such 
conditions, if any, as may be determined by law, avail of or adopt 
any organ, instrument, or method of procedure used or adopted for 
the like purpose by the members of any group or league of nations 
with which the State is or becomes associated for the purpose of in- 


38 The Irish Press, May 26 1937. 
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ternational coöperation in matters of common concern.’ On the 
basis of this constitutional clause and the continuance of the Execu- 
tive Authority (External Relations) Act, the intent to maintain the 
association of the sovereign, independent, democratic state of 
Ireland with the British Commonwealth of Nations is clear 
Whether or not this unilateral action on the part of Ireland to avail 
itself of the Crown for limited purposes is satisfactory to the United 
Kingdom and/or the Dominions of the British Commonwealth of 
Nations is another question. 

In the committee stage of the debates on the draft constitution, 
Deputy Frank MacDermot, an independent with pro-British sym- 
pathies, moved an amendment making a clear declaration as to 
the status of Ireland in the British Commonwealth of Nations, 
This amendment read: “The Irish Nation hereby declares its free 
and equal membership as a sovereign State of the British Common- 
wealth of Nations and, so long as such membership continues, 
recognizes King George VI and each of his successors at law as 
King of Ireland.” It was Mr. MacDermot’s view that only by 
making the Crown an integral part of the constitution could they 
ever hope to reconcile the North and the South of Ireland. In 
reply, President de Valera maintained that the relation of Ireland 
to the British Commonwealth of Nations was too controversial a 
subject for inclusion in the new constitution. The position, accord- 
ing to de Valera, was that the connection with the British Com- 
monwealth of Nations was maintained by an act of the Oireachtas. 
This could be set aside if the people elected a government to do 
so. If, on the other hand, the people wished to continue this con 
nection, they might do so. Neither course would involve constitu. © 
tional change. De Valera’s view was one of resistance to any at- 
tempt to incorporate in the constitution a fixed policy with respect 
to external affairs.” The MacDermot amendment was defeated 
by a vote of 56 to 3. Fianna Fáil and Labor voted against the 
amendment; three independents supported it; and nine members 


33a However, Article XXIX stipulates that every international agreement to 
which Éire becomes a party shall be laid before Dáil Eireann. Hire shall not be 
bound by any such agreement involving a charge upon public funds unless the terms 
have been approved by the Dáil. These limitations do not apply to agreements or 
conventions of a technical and administrative character. No international agree- 
ment shall be part of the domestic law of Hire save as may be determined by the 
Oireachtas. 

29 The Irish Press, May 26, 1937. 
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of the Fine Gael party remained seated in the House while the 
division was taken.*° 

When the debates on the constitution were concluded on June 
14, 1937, Mr. Cosgrave announced that he would urge the people 
to defeat the document. The reasons which he stressed, however, 
did not pertain to the failure of the constitution to affirm the posi- 
tion of Ireland in the British Commonwealth of Nations. He had 
already said in a public utterance that Fine Gael was satisfied that 
the new constitution did not of itself bring Ireland ‘‘outside the 
scheme of these associated states.’’*! What he did do was to assail 
the new constitution for the powers which it gave to the prime 
minister whereby he could undermine the independence of his col- 
leagues. He had previously attacked the grant of powers to the 
president. He also pointed to possible dangers to freedom of the 
press, of speech, and of the right of public meeting, and to possible 
discriminatory legislation against women under the new constitu- 
tion. In closing the debates, de Valera expressed regret that the 
constitution was to be treated as an issue between the parties. Hè 
regarded the instrument as one drafted “by Irishmen for Irish- 
men,’””3? 
“Tt is a long, political jump from the Treaty of 1921 to the Irish 
constitution of 1937. The English may have regarded the treaty as 
reasonably final, but it was too much to expect that Saorstát 
Eireann would settle into the same constitutional status as that of 
Canada simply because the treaty so stipulated. Canada was re- 

3° Later, Mr. Cosgrave, as leader of the Fine Gael opposition, made a public 
statement explaining the failure of Fine Gael to vote for Mr. MacDermot’s amend- 
ment. The amendment, according to Cosgrave, was framed to assert a principle 
contrary to the adopted practice governing the relationship of the Crown to the 
members of the British Commonwealth. The Crown was, according to the preamble 
of the Statute of Westminster, the symbol of the free association of the members 
of the Commonwealth. Any change in the royal style or titles could be made anly 
after agreement among the member-states of the Commonwealth. The MacDermot 
amendment did not propose to recognize the Crown as the symbol of free associa- 
tion. It recognised George VI as the king of Ireland. Fine Gael took its stand on the 
treaty and the agreements reached by Imperial Conferences with respect to the 
definition of the Crown in relation to the members of the British Commonwealth 
(The Irish Press, June 7, 1937). This technical and ingenious explanation aside, it 
is obvious that Fine Gael was in an unfortunate dilemma. Had Fine Gael voted for 
the amendment, it would have been open to pro-British charges in the ensuing 
Irish election. By failing to vote for the amendment, Fine Gael was open to charges 
of insincerity in its stand for the Commonwealth connection. 


1 The Irish Press, June 7, 1937. 
z Ibid., June 15, 1937. 
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mote and loyal; the Saorstát was close at hand and rebellious. 
Canada had reached her position by a gradual evolutionary proc- 
ess. Nationalist Ireland had but recently flamed into revolt. To 
the Irish Republicans, dominion status fell too far short of the 
proclamation of the Irish Republic in 1916. In that Easter-week 
rebellion, the right of the people of Ireland to the ownership of 
Ireland and to unfettered control of Irish destinies had been pro- 
claimed. The opening articles in the constitution of 1937 revert to 
that declaration. At the same time, Article X XIX and the Execu- 
tive Authority (External Relations) Act of 1936 provide a grudging 
acceptance of association with the British Commonwealth of Na- 
tions. This association, according to de Valera’s pronouncements, 
and now according to Irish law, is not one which flows from the 
contractual obligations of the Treaty of 1921. It is a status which is 
maintained by Ireland of her own free will. It is a status which 
may be changed by statute. It is a status which is not cast in the 
fundamental law, because, as de Valera holds, it is a controversial 
issue. < 

De Valera may be an enigma to some English statesmen, to 
Fine Gael supporters, and to extreme Republicans. In the light of 
Document No. 2 of 1922 and of the pressing necessities of Anglo- 
Trish relations, de Valera’s constitutional moves of 1936 and 1937 
are understandable. While claiming independence for Ireland, he 
simultaneously accepts a continuing association with the British 
Commonwealth of Nations. So the Irish i 


way of an Irish Republic not in association with the British Com- 
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a united Ireland. The latter can never be achieved on the basis of a S 


dissociated republic, unless some new and unforeseen changes occur 
in the temper of Ulster. Again, a dissociated republic would raise 
serious questions for Irish citizens who have been migrating to the 
United Kingdom by the thousands in recent years. Although Irish 
legislation of 1935 claimed that Irish citizens both within and with- 
out the Free State had national status only as such citizens, this 


could not deprive persons born in the Free State and migrating to 
British territories of their standing under British law as Bri 


subjects.” In view of present migration from Ireland to England | 
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for purposes of employment, any action which would culminate in 
British treatment of Irish citizens in British territories as aliens 
would be embarrassing to the government of Ireland. Finally, this 
might not be an opportune time to cut adrift from the British 
Commonwealth of Nations, since recent years have been marked 
by the failure of the League of Nations to protect the rights of 
small states. l l 

For further clarification of Anglo-Irish relations, de Valera would 
like an abrogation of Article VII of the Treaty of 1921. This- pro- 
vides for occupation in time of peace by British forces of harbors - 
and other facilities which are set forth in the annex to the treaty. 
‘It further provides that the Irish Free Staté shall afford to His 
Majesty’s Imperial forces “in time of war or of strained relations 
with a Foreign Power such harbour and other facilities as the Brit- 
ish Government may require for the purposes of such defence as 
aforesaid.” De Valera prefers to see these clauses abrogated, since 
they might make it impossible for Ifeland to maintain her neu- 
trality if the United Kingdom were at war. This is not an issue 
which de Valera can settle by unilateral action, and he has taken 
none. 

The new constitution was accepted by the plebiscite of July 1, 
1937, and, according to Article LXII, it goes into operation late 
in December, 1987, or on such earlier day as may be fixed by Dáil 
Eireann. The establishment of an independent Ireland in external 
association with the British Commonwealth can be accepted in 
English opinion only upon the thesis that freedom of dissociation 
- follows from freedom of association under the Statute of West- 
minster. In this connection, an: interesting paradox appears. The 
Irigh_ Free State-in-1024 registered the Treaty of 1921 with the 
Secretary-General of the League of Nations. "This action was logical 
in view of the Irish claim the treaty was of bindi jnter- 
nationally. To the registration of the treaty the British government 
objected on the ground that the Covenant of the League of Nations 
did not govern the relations inter. se of the British Commonwealth. 
In view of this British claim that the treaty had no binding force 
in international law, how then was the Irish Free State, after the — 
Statute of Westminster, bound by the treaty? The treaty was given 
the force of law by an Imperial act, and, under tke Staite of West- 
minster, an Imperial act in its application to the Irish Free State 
might be abrogated by an act of that Dominion. The British pro- 
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test of 1924 has eventually E into the. hands of the Irish 
nationalists. On the other hand, the early Irish view that the treaty 
had binding force internationally might now logically be aban- 
doned in the interest of Irish freedom of action under the Statute 
of Westminster. . i 

Aside from the dispute over the binding force of the treaty in 
international law, two major issues might arise between Ireland 
and the United Kingdom. One would be the contention that the 
treaty as an agreement between the Imperial government and a 
de facto Irish government was still binding inter-Imperially between 
the United Kingdom and Ireland until abrogated by the assent 
of the two governments. Another would be the contention that 
freedom of dissociation does not follow from the Statute of West- 
minster; that any changes in the succession or the royal style and 
titles require constitutionally the consent of all of the Dominions 
and the United Kingdom; and that, as a result, the sovereignty of 
the king, internally as well as externally, is an essential attribute 
of the relationship between members of the British Common- 
wealth. 

Practically, however, how are juek views to be maintained by 
the United Kingdom short of a resort to force of arms to compel the 
acquiescence of Ireland? The Irish Free State abolished the oath 
of allegiance to the king, and it abolished the governor-general, the 
representative of the king, in its internal affairs. Éire will have a 
republican president and will be externally associated with the 
British Commonwealth by statute. For practical purposes, this 
means that the king, acting on the advice of the government of 
Ireland, will have a formal part in the appointment of diplomatic 
and consular representatives and in the conclusion of international 
agreements. To date, the Pritish government has given no evidence 
of its attitude toward the self-determined state of Eire other than 
acceptance of a fait accompli. Resort to armed force, used by Eng- 
land as late as 1921 in Ireland, seems now to be out of the question, 
unless it should be necessary to protect the government of North- 
ern Ireland.“ X 

u For arguments against the right of dissociation under the Statute of West- 
minster, see the views advanced by A. B. Keith, in reviewing Henry Harrison’s 
Ireland and the British Empire (1987), in the Manchester Guardian, April 27, 1937. 
On the controversy between the United Kingdom and the Irish Free State over the 


registration of the treaty in 1924, see P. J. Noel Baker, The Present Juridical Status 
of the British Dominions in International Law (1929), pp. 805-307: 
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The Progress of Administrative Reorganization in the Seventy-Fifth 
Congress. Congress adjourned on August 21 without enacting any part 
of the program for administrative reorganization and management of the 
federal government recommended by the President’s Committee on 
Administrative Management, and endorsed by the President in a message 
to Congress on January 12. The program was sidetracked until late in the 
session ‘by the court reform proposal. While no action was taken, ali of 
the major recommendations of the Committee have been incorporated in 
bills which have been reported out for passage in both houses, and two 
bills were passed by the House. The other bills are on the calendar for 
consideration at the next session, and will not have to go through the 
original committee stage again. Presumably these measures will receive 
early attention when Congress meets, and it seems probable that a large 
part of the program will become law. ` 

The Senate bill designed to carry out the President’s program, S. 2970, 
was introduced by Senator Byrnes, who succeeded Senator Robinson as 
chairman of the Senate Select Committee on Government Organization. 
The four House bills are as follows: H.R. 7730, introduced by Mr. Robin- 
son of Utah, providing for six administrative assistants to the President 
(passed in the House); H.R. 8202, introduced by Mr. Warren of North 
Carolina, authorizing the President to reorganize the executive agencies 
and creating a new Department of Welfare (passed in the House’; 
H.R. 8276, introduced by Mr. Vinson of Kentucky, relating to accounting 
and auditing; and H.R. 8277, introduced by Mr. Meade of New York, 
reorganizing the civil service administration and extending the classified 
civil service and the Classification Act. 

The following is a summary of the single Senate and four House bills, 
which, in the main, cover the same ground and contain similar provisions. 
Exceptions and differences are indicated. 

Admintstrative Reorganization. The President, after javostipation) ie is 
authorized to reorganize the executive agencies by executive orders, under 
provisions almost identical with those of the Economy Act of 1932, as 
amended in 1933. The House bill introduced by Mr. Warren (H.R. 8202) 
merely reénacts the former law, with specified exceptions. All orders must 
be submitted to Congress while in session and are not effective until 60 
days thereafter. The Senate bill provides, in addition, that if Congress 
adjourns before the expiration of 60 days, the order goes over until the 
next session, and does not become effective until 60 days after the opening 
of the session. In the House bill, the authority runs for two years, in the 
Senate bill for three years, from the date of enactment. . 

In both bills, certain agencies are exempted from the authority of the 
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President, although the 1932 act carried no exemptions. In both, the 
regulatory commissions are exempted. The House bill, however, excepts 
from the exemption the “function of the preparing of estimates of ap- 
propriations,” and also amends the Budget and Accounting Act specifi- 
cally to include the independent regulatory commissions within the 
agencies subject to the budgetary provisions. Under the House bill, the 
President presumably might place an independent regulatory commission 
within a department for supervision and review of its budget estimates 
prior to submission to the Bureau of the Budget. 

In addition to the independent regulatory commissions, the House bill 
also exempts the Engineer Corps of the Army, the Coast Guard, the 
General Accounting Office, and the United States Tariff Commission. 
The Senate bill exempts also the Board of Tax Appeals, the District of 
Columbia, the Board of Governors of the Federal Reserve System, the 
newly created General Auditing Office, the Engineer Corps of the Army, 
and the Mississippi River Commission. 

Both bills provide for a new Department of Welfare. The Senate bill 
changes the name of the Department of Interior to Conservation, and 
creates a National Resources Planning Board to take over the functions 
of the present National Resources Committee set up by executive order. 

Civil Service. The Senate bill and the House bill on civil service (H.R. 
8277) both abolish the existing Civil Service Commission and create in- 
stead a single Administrator to be appointed by the President, by and with 
the advice and consent of the Senate, with a salary of $10,000 a year, and 
serving for an indefinite term. In addition to the duties now placed upon 
the Civil Service Commission, the Administrator is directed to “prepare 
and recommend to the President plans for the development and main- 
tenance of a career service in the federal government,” to plan, establish, 
and supervise training programs, and to carry on investigations of 
personnel matters. The House bill provides for a Civil Service Board of 
seven members, serving without salary but with an allowance of $50 a 
day, not to excéed $1,500 a year. This board is given investigatory and 
advisory duties, and is required to make annual reports to the President 
and to Congress upon the quality and status of the personnel administra- 
tion of the federal government, to make recommendations for the im- 
provement of personnel administration, to propose new rules, and to 
review and comment upon proposed rules and regulations submitted to it. 

Both bills authorize the President to extend the classified civil service 
to any office or position within the government, including corporations 
owned and controlled by the government. This provision will enable the 
President to cover into the classified civil service positions in the new 
agencies which have been specifically exempted from civil service by acts 
of Congress. Positions which are filled by presidential appointment, by 
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and with the advice and consent of the Senate, are excepted in both bills 
from the President’s authority to extend the classified civil service.. 

Incumbents in positions covered into the classified civil service attain 
civil service status only upon (1) certification by the head of the agency 
that they have served with merit for six months prior to the executive 
order, and (2) upon passing a non-competitive examination conducted 
by the Civil Service Administrator. 

The Senate bill provides that if the President finds that any potii 
of head of a bureau, division, service, or similar agency is policy-deter- 
mining in character, the position shall be filled by presidential appoint- 
ment, by and with the advice and consent of the Senate. This authority 
expires at the end of three years. It may be noted that the President now 
has the authority to take any such position out of the civil service. 

Both bills authorize the President, after such investigations as he may 
order, to extend the Classification Act of 1923 to positions in the field. 
Branches of the service which have special classification systems, such as 
the Postal Service, the Coast Guard, the Public Health Service, and the 
Foreign Service, are excepted. The President is vested with discretion to 
set up new classification services or grades for positions which may not be 
fairly and reasonably allocated to existing grades, and to modify the 
salary rates in the case of unusual positions, such as those inyolvimg undue 
hardships or hazards. 

The reports accompanying these bills are as follows: Senate Report 
No. 1236, Government Organization; House of Representatives Report No. 
1177, Authorizing the President to Appoint Administrative Assistants, H. R. 
Report No. 1487, Reorganization of the Executive Departments; H. R. 
Report No. 1587, Civil Service Administration; and H. R. No. 1606, 
Amendment of the Budget and Accounting Act. These reports are obtain- 
able from the chairmen of the respective committees. 

Accounting and Auditing. The Vinson bill in the House (H.R. 8276) 
and the Senate bill provide for the separation of the auditing and the 
“controlling”? functions which are now united under the Comptroller- 
General, and for return of the “controlling” functions to an officer re- 
sponsible to the President. Both bills create a new General Auditing 
Office, whose functions and authority would be limited to making a post- 
audit and reporting thereon to Congress. This office would be headed by 
an Auditor-General, appointed by the President for a fifteen-year term, 
and removable only by Congress. The Auditor-General would thus enjoy 
the same position of independence and permanence as that now granted 
to the Comptroller-General, and would be directly responsible to Con- 
gress. 

Under the Senate bill, the “controlling” functions of the settlement of 
accounts and claims, the rendering of advanced decisions, and the conduct 
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of pre-audits are transferred to the Bureau of the Budget, while the 
prescribing of accounting systems and records is transferred to the 
Treasury. The General Accounting Office is abolished. The Vinson bill, 
on the other hand, retains these functions in the General Accounting 
Office, but places the head of the office, the Comptroller-General, under 
the President by striking out the statutory provisions which give him a 
fifteen-year term and provide for removal only upon joint resolution of 
Congress. 

Both bills provide that the audit shall be decentralized and conducted 
as promptly as possible after payments, and prior to settlement. The 
executive officer in charge of settlements would not be bound by the find- 
ings of the Auditor-General, but if an account is not settled in accordance 
with the findings of the Auditor-General, he is required by the bills to 
report his exceptions to Congress. This corresponds to the British practice 
under which the Treasury may overrule the Auditor and Comptroller- 
General, though in practice rarely does so. Both bills provide that the 
decisions of the comptrolling officer shall be subject to appeal to the 
Attorney-General upon questions of jurisdiction. 

The Byrnes bill creates a Joint Committee on Public Accounts in Con- 
gress to receive the reports of the Auditor-General and to make such 
investigations and recommendations as it deems necessary. This com- 
mittee would consist of twelve members each from the House and the 
Senate, divided equally between the two major political parties. The 
House bill does not create a special committee to receive the reports of 
the Auditor-General, but merely provides that they shall be referred to 
the appropriate committees, which are authorized to subpoena witnesses 
and to conduct investigations. 

Planning Agency. The Senate bill creates a permanent planning 
agency directly under the President—the National Resources Planning 
Board. This board is to consist of five members appointed by the Presi- 
dent by and with the advice and consent of the Senate. Members are 
to be compensated at $50 a day, but not to exceed 30 days in any two 
consecutive months. The board would take over the functions of the 
existing National Resources Committee. No provision for such an agency 
. is made by the House bill. 

. Administrative Assistants to the President. The Senate bill and the bill 
introduced by Representative Robinson in the House (H.R. 7730) 
authorize the President to appoint not to exceed six admunisuattve as- 
sistants at a salary not to exceed $10,000 a year. 


It will be noted that these measures follow in the main the recommen- 
dations of the President’s Committee on Administrative Management. 
They depart therefrom in the following particulars: (1) no provision is 
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made in the Senate bill for a Civil Service Board; (2) the Civil Service 
Administrator is not to be selected as a result of a competitive test; (3) she 
civil service is not extended upward to the higher positions; (4) salaries 
in the higher brackets are not increased; (5) the independent regulatory 
commissions and a few other independent agencies are removed from the 
authority of the President to reorganize by executive order; (6) the con- 
trolling powers are placed in the Bureau of the Budget by the Senate till, 
instead of directly in the Treasury as recommended, while under the 
House bill they are left with the Comptroller-General, who is made re- 
sponsible to the President; (7) no provision is made for the proposed 
Department of Public Works; (8) the House bill does not provide for a 
National Resources Planning Board. 

It may be of interest to review briefly the consideration of the program 
by Congress. The House and Senate Select Committees on Government 
Organization, to whom the report of the President’s Committee was 
referred, held hearings in executive sessions during February, March, and 
April. These hearings have since been published (Hearings Before the 
Joint Committee on Government Organization, 75th Congress, 1st session). 
The members of the President’s Committee on Administrative Manage- 
ment—Louis Brownlow, chairman, Charles E. Merriam, and Lutker 
Gulick—testified in support of the President’s program. Mr. A. E. Buck, 
a consultant of the President’s Committee, also testified. on the financial 
aspects of the program. Mr. Lewis Meriam and Mr. Daniel Selko, of the 
Brookings Institution, testified on those financial aspects of the program 
on which the recommendations of the Brookings Institution SL from 
those of the President’s Committee. 

The late Senator Robinson introduced a single bill (S. 2700) on June 23 
to carry into effect the President’s reorganization program. Hearings were 
held on this bill by the Senate committee under the chairmanship of 
Senator James F. Byrnes, who succeeded Senator Robinson, during the 
first weeks of August. Messrs. Charles E. Merriam and Luther Gulick 
appeared in support of the principal provisions of the Robinson bill. The 
supporters of the measure made no effort to call other witnesses, although 
several who had asked to be heard testified in general support of the bill. 

Principal opposition to the bill was voiced by representatives of . 
forestry associations, the independent regulatory commissions, and the 
General Accounting Office. The forestry witnesses opposed the change of 
name of Interior to Conservation, fearing that this might lead to a trans- 
fer of the Forestry Service out of the Department of Agriculture. They 
advocated also specific exemption of the Forestry Service from the 
authority of the President to make transfers. The witnesses from the in- 
dependent regulatory commissions, notably Mr. Joseph B. Eastman of 
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the Interstate Commerce Commission, opposed the grant of authority to 
the President to transfer or to reorganize these commissions. 

The Acting Comptroller-General and several of his division chiefs ap- 
peared in opposition to the features of the bill affecting that office and 
explained the detailed workings of the present system. Chairman Mitchell 
of the Civil Service Commission appeared in opposition to the abolition 
of the Civil Service Commission and the creation of a single Civil Service 
Administrator. Many witnesses vigorously opposed the provision in the 
Robinson bill which might have led to taking out of the civil service 
several hundred bureau chiefs and other higher administrative officers. 

After the conclusion of the hearings, Senator Byrnes introduced a new 
bill which had previously been agreed upon by the Senate committee 
{summarized above), and reported it out for passage in the closing days 
of the session. While it was not called up for consideration, it is assumed 
that it will be acted upon early in the next session. 

The House select committee headed by Representative John J. Cochran 
of Missouri appointed four subcommittees in May to consider the major 
features of the program, namely, (1) administrative assistants to the 
President, (2) reorganization and new departments, (3) civil service, and 
(4) accounting and auditing. These subcommittees prepared the four 
House bills summarized above, all of which were reported out for passage, 
and two of which were passed by the House. 

The first measure reported out was the bill authorizing six administra- 
tive assistants to the President. The bill was opposed by the Republican 
leaders, resulting in a debate and vote along partisan lines in the House. 

. The Republicans ridiculed the measure as insignificant. The Democratic 
leaders pointed out that this was the first of a series of four bills to carry 
out a comprehensive program. The measure carried by a vote of 260 to 88. 

The second bill reported out in the House was the Warren bill (H.R. 
8202), which reénacted the reorganization provisions of the Economy Act 
of 1932, as amended in 1933, and created a new Department of Welfare. 
The debate was also largely along partisan lines. The principal opposition 
of the Republican leaders was against the creation of a welfare depart- 
ment. The bill was passed by an overwhelming vote. Mr. Taber, the 
senior Republican member of the Select Committee on Government 
Organization, admitted the necessity of delegating to the President the 
authority to reorganize the administrative agencies. 

While it is not the purpose of this note to discuss the merits of the pro- 
gram submitted to Congress, or of the bills which have been reported out 
for passage, brief mention may be made of some of the features which 
have proved most controversial. The recommendations of the President’s 
Committee that the President be authorized to reorganize the administra- 
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tive agencies by executive order has been generally accepted as the only 
practicable manner in which administrative reorganization can be ac- 
complished. Few persons in Congress or out believe that it is possible for 
Congress itself to enact the necessary detailed legislation in the face of the 
vigorous opposition of government agencies and their friends opposed to 
any change. The bills introduced, however, are not as broad as recom- 
mended in that (1) they are for a limited duration, (2) executive orders 
must lie before Congress for 60 days prior to becoming effective, and 
(3) numerous independent agencies are given an exempted status. 

The recommendation of a new Department of Public Works has re- 
ceived little support in Congress, although there has been little open 
opposition. The creation of a Department of Welfare has been vigorously 
opposed on the ground that it will make permanent the relief activity of 
the government. 

There has been only praise publicly for the recommended extension of 
the civil service, but this proposal has not been warmly received in Con- 
gress. In the end, it is likely to be curtailed more severely than any other 
part of the program. The recommendation that the civil service be ex- 
tended upwards has already been dropped, and that of a higher salary 
scale for top administrative officers has not received any consideration. 
The recommendation for the creation of a single civil service administra- 
tor in the place of the existing commission has-called out some criticism, 
but, in general, friends of civil service are in favor of the change. l 

The proposal which has stirred greatest opposition, perhaps, is that 
the “executive” or “controlling” functions of the Comptroller-General 
be vested in an officer responsible to the President. Back of this opposi- 
tion is the feeling that there should be some independent check upon the 
Administration in the expenditure of public funds, and that it is the 
function of Congress to set up an independent officer to interpret and 
enforce its appropriation acts. There has been considerable confusion 
between auditing and controlling, it being charged that the President’s 
Committee recommended doing away with an independent audit. The 
President’s Committee recommended that there should be an independent 
audit carried on by an officer directly responsible to Congress, but that 
this officer should not exercise current control over the fiscal affairs of the 
government, as at present. The Committee regarded current control as 
an executive function of management, which must be located within 
the executive branch to be exercised effectively and with consideration of 
administrative problems. The Committee also pointed out that under the 
Constitution the executive power is definitely vested in the President, 
who is charged with the duty of seeing to it that the laws are enforced. 
The recommendations of the President’s Committee in this regard were 
designed (1) to bring about more effective internal financial control and 
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management, (2) to avoid the difficulties and delays which have resulted 
under the existing system, and (3) to establish more effective responsi- 
bility of the executive branch to Congress through a truly independent 
audit. This issue will be threshed out at length in the next session of 
Congress when the Byrnes and Vinson bills are under consideration. 

Another proposal which has been opposed strenuously is that some- 
thing should be done about the growing number of independent regula- 
tory commissions which are largely removed from executive direction and 
supervision. Most of these commissions regard themselves as agents of 
Congress outside of the executive branch. The President’s Committee 
“viewed with alarm” the creation of numerous independent commissions 
exercising wide regulatory powers over our economic life, and feared that 
the time is not distant when we may have fifty or a hundred such agencies, 
effectively destroying the executive authority. In its recommendations, 
however, the Committee was not so specific. It advocated that these 
commissions be brought within the executive departments where ap- 
propriate departments exist, but did not specify to what extent the com- 
missions should be made subject to the head of the department. It was 
suggested that “one possible solution” was to place the commissions 
within departments, and to separate their administrative and executive 
duties from their ‘quasi-judicial functions. Under this plan, the com- 
missions would be entrusted with the quasi-judicial functions independent 
of executive control, and thé executive and administrative functions 
would be placed under the supervision of the department. 

This recommendation has been opposed vigorously by the independent. 
regulatory commissions themselves and by their friends on the following 
grounds: (1) these commissions are agents of Congress, and are not a 
part of the executive branch; they have been set up to fill in the details of 
legislation and to carry out the policies adopted by Congress; (2) to place 
them within an executive department would subject them to political 
pressures and control by constantly changing, politically selected, cabinet 
officers, while at present they are removed from partisan influence; (3) the 
work of these commissions is of such a nature that they should not be 
made subject to any supervision or direction from the President; and 
(4) to place them within the executive branch would greatly hamper and 
impede their work. 

This issue, for the present, is largely settled by the Senate and House 
bills, which exempt the commissions from the reorganization authority 
of the President. The inherent problem, however, is not settled. If the 
present trend of constantly increasing the independent regulatory com- 
missions continues, as appears likely, the problem will become more and 
more pressing as time goes on. “ey 

No mention has been made of the special studies by the staff of the 
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President’s Committee on various aspects of administrative management 
in the federal government, such as personnel administration, financial 
administration, the exercise of the rule-making power, governmental 
corporations, departmental management, and others. These are to be re- 
viewed in a later issue of the Revrew. Nor has mention been made of the 
reports prepared by the Brookings Institution for the Byrd Committee 
of the Senate (see August Ruvizw, pp. 700-702). The Brookings Institu- 
tion studies describe and analyze the activities of the government under 
such headings as financial institutions, agriculture, public welfare, trans- 
portation, regulation of business, etc. They indicate in detail existing 
overlapping and duplication of activities and suggest specific transfers 
and consolidations. Several measures have been introduced by Senator 
Byrd to carry out these recommendations, but have not been reported 
out of committee. 
JosppH P. HARRIS. 
President’s Committee on Administrative Management, 
Washington, D. C. 


Public Service Training in Universities. Political scientists in this 
country have for many years been concerned with the problem of pre- 
-paring young persons for public service careers. Considerable thought 
and discussion were devoted to the subject at numerous conferences and 
conventions in years before the entry of the United States into the World 
War, and some progress was made toward adapting university curricula 
to such principles as were evolved. The revival of a fresh interest in the 
matter evidently dates from around 1930, one of the major signs having 
been the Conference on University Training for the National Service held 
at the University of Minnesota in 1931. Since that time, the problem has 
received constantly increasing attention at meetings of the American 
Political Science Association, the Civil Service Assembly, the National 
Municipal League, the National League of Women Voters, and special 
groups such as that sponsored at Princeton, New Jersey, in 1935 by the 
Public Administration Clearing House. 

Even more significant has been the recent creation and expansion in 
many institutions of special schools, programs, and courses designed to 
meet the obligations of higher education in providing better trained 
personnel for our government services. A survey conducted in 1936 in- 
dicates that out of 126 universities and colleges which responded to 
questionnaires 115 are engaged in public service training activities, 58 
considering their programs general only, 50 considering theirs both 
general and specific, and 4 considering theirs specific only. 

‘1 Clarence E. Ridley and Lyman 8. Moore, “Training for the Publio Service,” 


Annals of the American Academy of Political and Social Science (January, 1937), 
Vol. 189, p. 129. 


PUBLIC ADMINISTRATION 871 


In the midst of this growing emphasis upon training for the public 
service, it is strange to find that so few systematic analyses have been 
made of the precise personnel needs in government employment today as 
a basis for deciding what the most effective réle of university training can 
and should be. The subject was broached at the Minnesota conference in 
1931, but such studies have been very rare. 

Considerable discussion takes place with respect to the desirability of 
creating a special Administrative Service in the federal classification 
scheme, patterned after the British system.? But little is to be found in the 
way of scientific investigation of the present administrative positions in 
- the service, the actual duties and requirements involved, and the feasi- 
bility of dealing with them apart from the functional or “subject-matter” 
phases of the operations which are administered. It is pertinent to men- 
tion that, in a study of the New York City civil service,’ the writer has 
noted that exceedingly few openings appear in administrative positions 
which do not involve the application or knowledge of some professional 
technique. An analysis of entrance opportunities in the municipal service 
from 1925 to 1935 indicated that, out of an annual average of 687 ap- 
pointments (almost entirely in the Competitive Class) of interest to 
college-bred applicants, only 13 appointments during the entire ten years 
could be construed as unrelated to any special profession. The only two 
position titles involved were “civil service examiner” and “examiner 
‘ (board of education)”, both of which required considerable specialized 
experience (ten years in the latter case) to qualify for entrance. Probably 
on account of this being a municipal service, the great majority of com- 
petitive appointments were in the engineering and architectural fields. 
Many such technical positions, however, involved or led to other positions 
that involved administrative responsibility. 

Higher general administrative posts, of course, were found in the 
groups exempt from the formal competitive merit system, but appoint- 
ments to these numbered very few per year, and in no case, even when 
filled on an informal merit basis under Mayor F. H. LaGuardia, could 
these advanced jobs be looked upon as offering immediate opportunities 
to persons with undergraduate or graduate training in general public 
administration but without experience in or out of the public service. The 
only possibilities for young graduates so trained to enter the largest of our 
municipal services appear to be in that group of positions (some 6,620 in 
1935) with the ambiguous title of “clerk,” to which an average of 252 


2 See Leonard D. White, Government Career Service (University of Chicago Press, 
1935), in which a federal administrative corps is proposed; for a different point of 
view, note Lewis Meriam, Public Service and. Special Training (University of 
Chicago Press, 1936). 

3 Training Career Public Servants for the City of New York (New York Uni- 
pemi: 1936), Chap. &. 
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annual appointments were made during the ten years studied. No doubt 
some of these appointments were to positions of a junior administrative 
or sub-administrative character or gave promise, through later promotion, 
of advancement to positions of such nature. Chronic unemployment may 
tend to make even the better paid clerical positions and other non- 
professional positions attractive to college graduates, but many of the 
above clerical appointments were to positions paying salaries of less than 
$1,200 annually. The general conclusion is unavoidable that persons with 
training in public administration have little opportunity, as compared 
with those trained as engineers, doctors, scientists, or technicians, for 
finding administrative careers in the New York City service. 

Meanwhile, many universities are turning out increasing numbers of 
persons well schooled in public administration, usually without relation, 
however, to any special technical field, such as engineering, natural 
science, forestry, medicine, law, or economics. Few professional or tech- 
nical schools have gone very far in relating their special fields of knowl- 
edge to social or governmental problems. Although general public service 
training is not necessarily being wasted or misdirected, it is being given 
without adequate knowledge of what the public service needs and can 
use. . 
What organized knowledge do we have of the annual opportunities for 
entrance into the federal service and into’ our large state and municipal 
services according to the occupational nature of the work? How much do 
we know of the ultimate chances for promotion of entrants into the 
service? What are the possibilities for extension or definition of these 
opportunities by improvement and extension of merit systems and re- 
vision of classification plans? Recognition of the usefulness of research in 
finding the facts before solution to a problem is ventured adds weight to 
the general observation that programs of university training for the 
public service should be entered into very cautiously before adequate 
systematic knowledge is acquired of past and probable future public 
personnel demands. 

Research directed toward finding the answers to questions such as those 
above has been comparatively meager. It is true that the facts are not 
always clear from published records. Yet, every United States Civil Serv- 
ice Commission report should be a fruitful source as a start in determin- 
ing the trend of civil service appointments to sundry vocations, to say 
nothing of the fact that necessary records are usually accessible and usable 
in most of the important municipal and state civil service offices. It is 
largely a problem of assembling the facts, assimilating them, and making 
considered interpretations of their significance. Undoubtedly there have 
been special inquiries into the opportunities in specific branches of the 
public service or in certain localities, but comprehensive studies are un- 
known. : 
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Meanwhile, what is the proper réle of university training to be? Must 
colleges await exhaustive study of the situation before providing certain 
forms of public service training? 

First of all, it is clear that at the andoraredunts level the institutions 
of higher learning should emphasize courses in American government and 
public administration as necessary adjuncts to training in almost every 
field, even in liberal arts curricula where occupational specialization is 
not an objective. However, it is in the technical schools and curricula, 
where such vocatidnal specialization is usually the main goal, that politi- 
cal science courses of this sort are especially needed as an indispensable 
complement to the concentration, often quite narrow, in the subject- 
matter of some technical field. It must be made obvious to students whose 
minds do not turn to the social sciences that, even if they have no inten- 
tion of practicing their specialty in any branch of government service, 
fate may land them there, because government is a growing employer of 
all specialties. More important, such training is highly essential for in- 
telligent citizenship. It is the groundwork and the most effective begin- 
ning point for genuine adult political education. Sound elementary courses 
in American government alone play an unmeasured but unquestionably 
important part in producing more sophisticated and less gullible citi- 
zens. Should colleges in a democracy consider their graduates “educated” 
if they do not come out wiser citizens and voters? Justification for ele- 
mentary training in government and public administration must rest 
increasingly upon the objective of good citizenship as well as that of 
preparation for the public service. 

For these reasons, few can disagree with the establishment or extension 
of minimum requirements for political science training for undergraduates 
in our universities regardless of vocational aspirations. The conviction 
that a general college education should be viewed as something much 
broader than mere preparation for an occupation is all the more reason 
for emphasis on public problems and citizenship in college curricula. The 
public is the gainer when both the technical man in government employ 
and the citizen on the outside have a broader understanding of the opera- 
tions and problems of the public service. 

A second observation is that special training in public administration 
above the undergraduate level must be understood to have important 
limitations as vocational training. Until we know more about the oppor- 
tunities for absorption in the public service of persons with master’s or 
doctor’s degrees in public administration, it would seem to be the proper 
step for universities to make clear that their graduate courses in public 
administration (including internships) do not alone or as yet open a 
direct road to a career in government service. It is understood, for ex- 
ample, that the faculty of the School of Citizenship and Public Affairs 
at Syracuse University encourages students taking its two-year graduate 
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course, which leads to the degree of master of science in public adminis- 
tration, to specialize as much as possible in some one field in order to 
qualify for entrance into a satisfactory place in the public service. The 
commission appointed by President Conant of Harvard University to 
prepare recommendations for the organization of the new Graduate 
School of Public Administration at that institution has wisely urged that 
graduate pre-entry training for public service for non-professional stu- 
dents be started no sooner than September, 1938, and that the number 
of students be very small and the candidates carefully selected. ‘‘Noth- 
ing,” said the commission, “could be more unfortunate than that the 
school should turn out graduates for whom positions in the public service 
are not available.’ 

Certain New Deal agencies have manifestly drawn liberally in recent 
years upon college graduates with political science or other social science 
training, but there is every reason to believe that such opportunities not 
only have passed their peak but will progressively decline from the high 
point of filling new and growing organizations to a considerably lower and 
more stable point as these organizations settle down to their permanent 
place in the government scene. Even with high hopes of adoption of 
career service principles as evolved by the Commission of Inquiry on 
Public Service Personnel, it is doubtful whether advanced training in 
public administration, apart from technical occupational training, will 
ever result in placing many men in public service fields other than in the 
special “staf” agencies or functions, particularly personnel, budgeting, 
office management, and codrdination, which are significant mainly in the 
large organizations and which together compose an exceedingly important 
but relatively small portion of government service. 

Nevertheless, the universities deserve to have meaningful statistics at 
hand regarding the number and types of positions or channels of activity 
in which public administration graduates may have a reasonable hope of 
being placed and of finding an opportunity for a stimulating and satisfy- 
ing career. Such facts may reveal that the supposition that opportunities 
would be limited largely to the “staff” functions is too conservative. So 
far as any present studies have shown, however, the chief opportunities 
for college people in government service still seem to be for those techni- 
cally trained. In any event, until a larger portion of the ground is covered’ 
and more fully representative facts are known, graduate training in 
public administration should be confined to those larger collegiate insti- 
tutions which have adequate staffs, which are located close to important 
local, state, or national administrative centers, and which are in a position 
to integrate public service training effectively with the rest of the univer- 


4“A Graduate School of Public Administration at Harvard University: Com- 
mittee Recommendations,” in this Ruvrmw, Vol. 31, p. 318 (Apr., 1937). 
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sity program and with the needs of some part of the public service close 
at hand, 

Among important universities which have already in the past two or 
three years. established or expanded their programs of graduate pre- 
entry training in public administration are: American, California, Chi- 
cago, Cincinnati, Columbia (Institute of Public Administration), Wayne 
(Detroit Bureau of Governmental Research), Harvard, Kentucky, Michi- 
gan (Institute of Public and Social Administration), Minnesota, New 
York (Division of Research in Public Administration), North Carolina, 
Ohio State, Oregon, Princeton (School of Public and International Af- 
fairs), Southern California, Stanford, Syracuse (School of Citizenship and 
Public Affairs), Texas, Virginia, Washington, and Wisconsin. Another 
example is the National Institute of Public Affairs, which codperates 
with collegiate institutions in Washington, D. C., to provide graduate 
public administration courses as part of the internship program of train- 
ing for its annual group of about 30 college graduates. These programs 
are in addition to the schools and courses, which are usually longer estab- 
lished, in these institutions and others concerning some special public field 
such as foreign service, library administration, forestry, public health, 
social work, police administration, and city planning. Although the above 
may not be an exhaustive list, it is sufficient to show that the field of 
graduate training in public administration is probably approaching the 
saturation point. 

What has been said thus far relates entirely to pre-entry training for 
the public service. A third point as to the appropriate rôle of university 
training in the expanding problem of public administration relates to 
post-entry or in-service training. Without waiting to secure the further 
knowledge needed for the proper delineation of pre-entry training pro- 
grams, many universities are now making, and can continue to make, 
their most effective contribution in this field of training (both graduate 
and undergraduate) for present employees in government service. Ob- 
viously, such activity is almost entirely limited to schools which are lo- 
cated in large cities, state capitals, or the national capital. Leaders in 
public administrative agencies are laying more and more stress upon the 
values of in-service training, many phases of which can best be provided 
by the nearest academic institutions. 

Among those universities carrying on significant programs of training 
especially for public employees are: American University, with its School 
of Public Affairs, and George Washington University, which together 
reach several thousand federal employees annually in Washington; the 
College of the City of New York, with its evening courses at the School 
of Business and Civic Administration, all of which are open to and many 
of which are offered especially for municipal employees; Northwestern 
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University, with its annual short course for Evanston traffic officers; the 
University of Minnesota, which offers fellowships to public officials who 
can secure leave for a full year of study at the University; and the Uni- 
versity of Southern California, with its Civic Center at the Los Angeles 
City Hall and its annual conference of public servants and academic men 
in the Los Angeles area for the Public Administration Short Course. It 
is also significant that the recommendations for the Littauer School at 
Harvard call for fellowships for public officials on leave who would spend 
at least a year at the University.’ An interesting development is the 
coöperation of the University of Tennessee and the Tennessee Valley 
Authority in supporting a supervisor of training in public administration 
who teaches classes and plans programs which are available to both uni- 
versity students and TVA employees. No doubt other institutions are 
engaged in training public employees, but, on the whole, comparatively 
few have laid emphasis upon this phase of public service training. 
Although in some ways in-service training is definitely a governmental 
responsibility,’ there are cogent reasons in support of university partici- 
pation in fulfilling in-service training needs. Certainly public-supported 
institutions should share this responsibility. Furthermore, so far as much 
formal course work is concerned, it is usually more sensible and economi- 

_¢al for a public agency to draw upon the teaching staff and facilities of a 
near-by collegiate institution, even if the agency pays the necessary fees 
for its employees who take such courses. As commendable as their pro- 
grams are, it cannot be assumed that quasi-public organizations, such as 
state leagues of municipalities, the Municipal Training Institute of New 
York State, or the International City Managers’ Association, can or 
should cover all the in-service training activities not carried on directly 
by public agencies themselves. 

_ In-service training seems to serve many desirable purposes at once. It 
helps to prepare employees for the assumption of new and greater re- 
sponsibilities, thereby increasing the supply of promotable personnel 
within the service. It assists in the improvement of employee efficiency, 
morale, and interest in the organization and work. It offers opportunities 
for broadening the perspective of men with training and background con- 
fined to technical fields who find themselves assigned to posts that involve 


8 Idem., p. 317. 

€ An example in which the far-flung character of a public agency’s work makes 
in-service training more clearly the primary responsibility of the agency itself, 
rather than of general educational institutions, is the United States customs serv- 
ice. It is significant that an anonymous customs employee, working on the Canadian 
border, has publicly protested against the lack of training in his establishment, 
which practically closes all opportunity for advancement to himself and his ool- 
leagues. “Your Civil—and Uncivil—Servants,’’ Harper’s Magazine, Vol. 174, p. 
505 (Apr., 1937). 
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many perplexing administrative duties. In all such aspects of in-service 
training, the university can play an important part by making easily 
available to public employees certain regular courses and such special 
courses as are designed in conjunction with public personnel officers. 
The university can even participate in certain phases of recruit training, 
although much of the necessary training of new recruits in functions pe- 
culiar to the public service or to individual departments (such as police 
and fire-fighting courses for initiates) can best be left to the public agen- 
cies themselves. Universities conveniently situated can perform their most 
important public service training function at present by concentrating 
on those persons already in the service, because the effects of such a 
program may be immediately felt in government offices and because 
these institutions can fit their services to specific local needs and opportu- 
nities and can observe the results at first hand. 

On the basis of these general observations, the conclusion seems clear 
that the university should be in possession of broad and systematic analy- 
ses of the personnel demands of government at all levels before going any 
deeper into the field of pre-entry training for public administration as 
such. As a necessary concomitant of undergraduate training (general or 
specialized), its courses in political science and public administration 
should be given with a more definite view to preparation for responsible 
citizenship, caution being exercised as to their practicability for specific 
government employment. With employment opportunities limited, or at 
least not thoroughly understood, public administration training at the 
graduate level can most profitably be left to a comparatively few major 
institutions already suited to the promotion of such training. It is in the 
field of in-service training that the universities now have their largest and 
best opportunity to codperate in making public employees ‘‘public service 
conscious” and in assuring the country better trained government per- 
sonnel. 

Meanwhile, there is a challenging opportunity for research to ascertain 
what types of trained personnel and what numbers the public service 
can currently use and how the perennial supply of college-trained individ- 
uals can be most effectively articulated with these known personnel 
needs. Promise of some study in this direction has resulted from the 
recent gathering of representatives of 30 Eastern colleges and universities 
at the annual luncheon of the National Civil Service Reform League in 
New York in April, 1937, at which plans were formulated for a network of 
student chapters of the League to investigate and deal with problems of 
the civil service and of proper training for government work. In announc- 
ing the plan, Mr. Robert L. Johnson, president of the League, said: 
“Opportunities and types of positions in the service, particularly in the 
fields of social security, public works engineering, conservation of natural 
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resources, and similar lines emphasized in recent years will be investi- 
gated.”? It may be hoped that this movement will provide the necessary 
stimulus for broad and thoroughgoing research into the personnel needs 
of the public service. 
O. GLENN STAHL. 
Tennessee Valley Authority, ` 
Knoxville, Tenn. 


Germany’s New Civil Service Act. Prior to the National Revolution 
of 1933, one of the foremost postulates guiding the conduct of German 
civil servants was that of political neutrality. The permanent public 
personnel—national, state, and local—was to consider itself, in the apt 
formulation of the Weimar constitution, “servants of the whole people, 
not of a party.” Although imprudent legislative and executive measures 
taken during the republican era weakened rather than strengthened the 
principle of neutrality, it was effectively upheld by the disciplinary courts. 
Indirectly, the professional tenet of non-partisanship facilitated German 
bureaucracy’s identification with a broadly conceived constitutionalism. 
At a time when the National Socialist vote had become the largest in 
national elections, organizers for the new creed still made least headway 
among the government personnel. Statistics published in 1936 disclose 

` the fact that less than four per cent of all civil servants joined the na- 
tional Socialist party before Hitler’s rise to the chancellorship. As the 
incoming Reich cabinet was not slow to recognize the “impossibility”! 
of large-scale displacements, it resorted to transitional regulations in 
order to weed out overtly heterogeneous elements.* These regulations 
broke once and for all with the tradition of civil service neutrality. The 
demand of the hour was “political reliability.” Another novel feature was 
the introduction of National Socialism’s racial dogma into the German 
civil service law. Even so, it is safe to say that more than 90 per cent of 
the total public personnel was left in office, although the turnover has 
been far above the general average for the higher posts. 

A complete recodification of the civil service law in accordance with 
National Socialist concepts, first announced as early as 1933, remained 
in the offing no less than four years. In the meantime, the fora guaran- 
ties of tenure were left suspended. Under the Restoration Act of 1983, 
civil servants could be retired administratively without any specific 


T Christian Science Monitor, May 1, 1937. 

- 1 Thus, Dr. Hans Frank (Reich Minister without portfolio), Mileilungablatt des 
Bundes Nationalsoztalistischer Deutscher Juristen. und des Reichsrechtsamts der 
NSDAP, No. 2, p. 87 (1935). 

2 Cf. Frits Morstein Marx, “German Bureaucracy in Transition,” in this RE- 
yinw, Vol. 28, pp. 467 ff. (June, 1934). 
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charges should the interest of the service or the simplification of public 
administration necessitate it. It is noteworthy, however, that in the past 
two years this provision has been utilized with decreasing frequency 
against politically suspect officials. It throws some light on the change of 
motives within the executive hierarchy that recently personnel officers, 
although by virtue of a ministerial decree now all good National Socialists, 
were expressly instructed not to apply the law to “old party members”? 
—for whom it was manifestly not written. But, apart from the virtual 
abolition of permanency, the government availed itself of another equally 
powerful means of control by redefining what is “unbecoming conduct” 
for a German civil servant. The term today covers aberrations as serious 
as these: buying at a Jewish store; expressing concern over the closiig of 
denominational schools; pointing to any parallels between National 
Socialism and Communism; failing to protest against “insults” to Na- 
tional Socialism uttered in the course of church services. A public officer 
discharged on such grounds may, moreover, expect to find himself an 
object of attention from the secret state police. Clearly, a behavior sug- 
gesting political compliance has its tangible advantages. But it should be 
no less obvious that colleagues who were once intimates have come to 
watch each other as keenly as they guard themselves. 

In a way, the new civil service statute (Deutsches Beamtengesetz) pro- 
mulgated as a “cabinet act” early in 1937! represents a sincere endeavor 
to combat the atmosphere of distrust within the ranks of German 
bureaucracy. Official comment intimated that the past should now be 
forgotten. As to the present, however, those not yet prepared to support 
the new régime ‘from inner conviction” were again urged to “say so 
openly and bear the consequences.” Sound as the advice may be, it is 
hardly conceivable that it will be followed—after the pretense of “inner 
conviction” has been practiced for four years. But certainly the new law 
must have made eminently plain to every civil servant what place he was 
to fill in the Third Reich. “A professional public service,” reads the pre- 
„amble of the act, “rooted in the German people, permeated by the Na- 
tional Socialist faith, and linked by the bond of loyalty to the Leader of 
the German Reich and people, Adolf Hitler, constitutes a main pillar 
of the National Socialist state.” Irrespective of the abrupt change of 
metaphor—a peculiar finesse of the German usus modernus—the phrase 
leaves no doubt about the sustained vigor of totalitarian tendencies. 
Public administration is not to become a peaceful haven for politically 
aloof technicians, but will remain one of the major battlefields of ideology. 


3 Decree of the National Minister of the Interior of May 11, 1936. 

4 Deutsches Beamtengesetz of January 26, 1937 (Retchsgesetzblatt, I, p. 39). 

5 Thus, Reichsstatthalter Karl Kaufmann, Hamburger Fremdenblatt, No. 291, Qc- 
tober 19, 1936 (evening edition). 
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“The civil servant must at all times and without reservations take his 
stand for the National Socialist state and be governed in his entire be- 
havior by the fact that the National Socialist German Workers’ party, in 
insoluble union with the people, is the exponent of the German concept 
of the State” (sec. 3). That he shall set an example of true National 
. Socialist conduct, the act does not stipulate; more realistically, it demands 
that he be “a model of faithful fulfillment of duties for all citizens.” 

Not only from the angle of ideology is the Deutsches Beamtengesetz a 
consolidation measure. For the first time in the history of German bureau- 
cracy, the civil service law has been incorporated in one single piece of 
legislation, supplemented by the Reichsdtenststrafordnung® (regulating 
disciplinary procedure) and two extensive ordinances elaborating the 
general provisions in greater detail. As a national measure including in 
its scope every civil servant, whether employed by the Reich, the former 
states, or local authorities, the act testifies to the ascendancy of the uni- 
tary state. With few exceptions, its provisions are also applicable to the 
members of the judiciary (sec. 171). For Germany’s police forces, how- 
ever, the subsequent Police Officers Act of 1937 contains additional stipu- 
lations. Henceforth all civil servants are Reichsbeamte (national officials). 
Those in the actual employ of the national government are direct Reichs- 
beamie; all others, particularly the permanent personnel of the munici- 
palities? and special authorities, have acquired the status of indirect 
Retchsbeamte. The law places “the German civil servant” at the disposal 
cf ‘Leader and Reich”; he is proclaimed to be the “executor of the will 
cf the state supported by the National Socialist German Workers’ party. 
The state demands of the civil servant unconditional obedience and fullest.. 
discharge of his duties; in exchange, it guarantees him his life position” 
(sec. 1). He must “always be conscious of the increased duties imposed 
by his position,” remain faithful “throughout his whole life to the Leader, 
who promises him his special protection,”*® and never tolerate a “dis- 
honorable activity” on the part of family members living in his home 
(sec. 3). These “general duties’’—the act knows no longer of rights of 

§ The Retchsdienststrafordnung and the two Durchf{ahrungsverordnungen have be- 
come effective July 1, 1937, together with the Deutsches Beamtengesetz. (Retchage- 
setablait, I, pp. 71, 669, 690. Application of the law to the permanent personnel of 
local authorities has been regulated in two subsequent ordinances (ibid., pp. 729, 
730). Cf. also the Police Officers Act of June 24, 1937 (tbid., p. 653), the ordinance 
on outside activities of civil servants (tbid., p. 753), and the special rules on ap- 
pointment and dismissal procedure (tbid., pp. 769, 771). 

’ This term, in the phraseology of recent German legislation, extends to all 
_basic units of local government, urban and rural. On the Local Government Act of 
1935, cf. Roger H. Wells, “Municipal Government in National Socialist Germany,” 
in this Revisw, Vol. 29, pp. 652 ff. (1938). 


$ In the language of the act, “Treue bis zum Tode’’—an expression borrowed - 
from the vocabulary of the soldier. 
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civil servants—find their counterpart in subsequent sections (4-20) 
elaborating the “special duties” incumbent upon the public personnel. 
First, when entering the ranks of the service,” appointees must solemnly 
affirm their allegiance to the “Leader of the German Reich and people, 
Adolf Hitler.” To him, according to the formula of the oath, the official 
vows to be “faithful and obedient, to observe the laws, and to fulfill con- - 
scientiously his official duties.” Second, no civil servant may, without the 
approval of his superior, concern himself with measures from which he 
or his close relatives might derive an advantage. Aside from this case, 
however, civil servants can be prohibited by special decree from exercising 
any function at all for up to three months—the famous “compulsory 
leave” so well remembered from 1933. Third, every civil servant ‘is re- 
sponsible for the legality of his official acts.” As long as he follows the 
directions of his superior in good faith, responsibility is assumed solely 
by the latter. But should the directions conflict ‘“‘perceivably” with the 
criminal law, their execution would also be a disciplinary offense for every- 
one engaged in it. Only orders from the legal superior are binding; the law 
and such orders have precedence over “any other claim to obedience.’”° 
This last provision is a revealing comment on the vicissitudes of the one- 
party state. Yet it is doubtful whether it will help to eliminate the twi- 
light zones of authority engendered by the dualism of party and govern- 
ment machinery. Fourth, even after having resigned or being retired from 
the service, a public officer must observe strict secrecy of all official 
matters explicitly declared confidential or “according to their nature” 
not intended for outside reference. He cannot consider himself relieved 
from this obligation on account of any conflicting interest, whoever may 
be concerned. As under the old law, court testimony relative to facts to 
be kept secret requires the consent of the superior. On the other hand, the 
writing of memoirs will become more difficult, since upon request not 
only all official documents, but also notes on inside occurrences or ab- 
stracts of reports, are to be returned. 
‘The rules of official secrecy are, of course, not meant to interfere with 
the indispensable activities of that select group of civil servants who are 
at the same time minor officials of the National Socialist party. Whenever 
one of these has to pass judgment on the political attitude of a depart- 


’ The formulation suggests that the psychological effect of the oath would de- 
crease in proportion to the frequency of its repetition. The act makes clear that no 
such repetition will occur in the course of the civil servant’s career, regardless of 
promotion into higher offices or a transfer even from one local authority to an- 
other or from a municipal position to one in a central department or vice versa. 

10 According to the first Durchfuhrungeverordnung, however, if a civil servant 
invokes a regulation adopted by party authorities against an order coming from his 

. superior, the latter must examine with particular care the possibilities of over- 
coming the discrepancy. i 
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mental colleague at the request of a party agency, he can be confident 
that the path is free for perfect candor." In fact, as a general rule, no 
superior is entitled to raise the question of “unbecoming conduct” in 
connection with party work of his subordinates." Here, too, the party is 
a separate and impermeable organism. Accordingly, while every civil 
servant must give his full time to his official functions, and is consequently 
dependent on special consent even to accept the position of executor for 
the estate of a deceased friend, such consent is not required for (non- 
salaried) office-holding in the National Socialist party, its integral forma- 
tions, or its affiliated organizations. Volunteers of the latter category 
may count on a reasonable adjustment of their office hours. On the other 
hand, the act prescribes expressly that civil servants are obliged to work 
overtime “should conditions necessitate it.” In this instance, they can 
also be instructed not to leave the place of their residence while off duty. 
In the choice of their living quarters, they are to consider the requirement 
of ready availability. In the interest of the service, their superior may 
demand that they locate themselves within a certain radius from the 
office. As to the accountability of civil servants, there is the time-honored 
graduated system of disciplinary penalties such as reprimands, fines, and 
for grave offenses dishonorable removal from office.4 In addition, when- 
ever actual damages have resulted, the guilty civil servant is liable to the 
unit of government employing him, while a citizen having suffered dam- 
age can recover from the government itself. Finally, the act provides for 
a neat device against practitioners of the “slowdown” as well as sluggards. ` 
Civil servants falling back in their work below reasonable standards may 
be deprived of the automatic reises under the Salary Act for up to two 
years in connection with each raise. 

For every appointment (secs. 24-35), three conditions are basic. First, 
the candidate must satisfy the authorities as to the absence of racial 
obstacles. Second, the aspirant must prove his special qualification. 
Third, no one may count on an appointment unless the local party author- 
ity has given a favorable report on him." In other words, “stamped Ne- 
tional Socialists alone’ are admitted. Practically all of the junior officers 

u The first Durchfuhrungsterordnung provides that they be released from the 
duty of official secrecy for this purpose, unless important reasons of state stand in 
the way. 

8 This rule, too, is not laid down in the act itself, but in the first Durchfuhrungs- 
verordnung. 

4 One of the affiliated organizations is the National Association of German 
Civil Servants. i 

4 The Civil Service Act leaves this entire field to the Reichsdienstsirafordnung. 

w The procedure is regulated in the first Durchfidhrungsverordnung. The system 
of political reporting is superintended by the Substitute of the Leader in Party 
Affairs, Rudolf Hess. 

1 In the words of Reichsstaithalter Karl Kaufmann, loc. cit. (supra, note 5). 
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at present in the probationary administrative service hold at least mem- 
bership in the Storm Troop Detachment. But it is perhaps useful to recall 
that most of them did not join the Brown Shirts before 1933, when they 
responded to official urging while still pursuing their academic studies. 
For the younger generation to be politically duly accredited is, therefore, 
a fairly general accomplishment. As a rule, tenure is for life; those not 
appointed for life hold appointment “subject to recall.” A life appoint- 
ment presupposes that the candidate is at least 27 years of age (35 years 
in the case of women); and that he has received the prescribed professional 
training and passed the entrance examinations or has held office for five 
years. The significance of the latter alternative cannot be in doubt, for 
-~ under the act appointments “subject to recall” may be made irrespective 
of professional requirements; civil servants ‘“‘subject to recall,” after five 
years of tenure, are consequently eligible for life appointment. 

The bulk of the remaining provisions!” are devoted to the guaranties 
of economic security of the civil servant—salary, compensation for “tem- 
porarily retired” officials (secs. 43—49), pension (compulsory retirement 
age is 65) including that of the widow and the children, and medical care 
in case of service accidents. These guaranties are implemented by the 
provision that claims arising from any such title may be pursued by the 
civil servant or his heirs before the administrative courts (secs. 142-147). 
No less important is the fact that the act recognizes the “duty of the 
state’!* to concern itself with the general welfare of the civil servant (sec. 
36)—for instance, to take all necessary precautions in the physical ar- 
rangement and equipment of the office in order to protect his health. As 
“frankness and confidence shall exist between the civil servant and his 
superior,” grievances may find a sympathetic ear, so that in many cases 
resort to the complaint procedure (sec. 42) will be rendered unnecessary. 
But whether frankness and confidence will ever arise between the old- 
timer in the public service and the brisk political missionaries dispatched 
into it by the National Revolution is an entirely different question. 

Ferrz Morstem Marx. 

Harvard University. 


1 The act has 184 sections. 

18 Koenig, “Zur Rechtsprechung des Reichsgerichts fiber die Firsorgepflicht im 
Arbeits- und Beamtenrecht des nationalsozialistischen Staates,” Verwaltungsarchtv, 
Vol. 42, p. 220 (1937). 
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' Quite generally recognized is the fact that rural local government in 
the United States has failed to keep pace with the improvements in gov- 
ernmental organization and procedure which have been made in the na- 
tional, state, and municipal fields. In 1917, the county was referred to as 
the “dark continent” of American politics\—an appellation which might 
have been applied with equal propriety to the rural subdivisions of coun- 
ties known as towns or townships. Today, after two decades, it must be 
admitted that rural government still lags in its rate of progress; yet it is 
not the unexplored jungle of twenty years ago. In several states, compre- 
hensive surveys have been made with a view to reorganization, and during 
the past few years the depression has served to stimulate local-govern- 
ment consciousness where previously little interest was displayed in local 
affairs. In increasing numbers, attempts are being made, in some instances 
through constitutional amendment but more often by statutory enact- 
ment, to render our local areas, organization, and functions more ade- 
quate to present-day needs, Various extra-legal developments are taking 
place also. It is the purpose of this article to summarize the more signifi- 
cant developments in the field of county and township government during 
the years 1935 and 1936. While not all of these developments, when meas- 
ured by principles of sound public administration, can be said to be in 
the direction of progress, a definite trend in that direction is clearly dis- 
cernible. . 
The statutes of the various states have necessarily constituted the most 
‘important single source of information for the data presented herein. 
However, use has been made also of court decisions, articles and notes in 
periodicals, and miscellaneous materials. In some instances, an effort has 
been made to determine, through correspondence, the extent to which 
the local units have actually made use of permissive legislation. For con- 
venience, the data presented may be grouped under the following head- 
ings: (1) areas; (2) organization and personnel; (3) functions; (4) finance; 
(5) home rule and optional charters; and (6) intergovernmental relations, 


I. AREAS 
Territorial Consolidation. During the biennium under discussion, the 
problem of readjusting local governmental areas to meet modern needs 
* The writer is indebted to Mr. George Traicoff, a student in the University of 
Illinois College of Law, for the preliminary analysis of much of the statutory ma- 
terial used in the preparation of this article. 


1 H. B. Gilbertson, The County: The “Dark Continent” of American Politics (New 
York, 1917). 
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was considered in several states. Oregon and Wisconsin enacted permis- 
sive legislation contemplating the voluntary consolidation of counties.? 
In Oregon, the new legislation, in the form of an amendment to an existing 
law, enables the local inhabitants, by petition and popular vote, to effect 
the elimination of individual counties through boundary changes. The 
Wisconsin law authorizes any two or more adjacent counties to consoli- 
date by majority vote of the electors voting on the question in each 
county involved, the proposition being submitted to the voters either by 
action of the county governing boards or by initiative petition. The legis- 
latures of Florida and Pennsylvania proposed constitutional amendments 
permitting city-county consolidation in certain metropolitan communi- 
ties. The Florida amendment, which was approved by the voters of the 
state at the November election of 1936, authorizes the legislature, with 
the approval of the voters of Monroe county, to consolidate that county 
with the city of Key West. The proposal in Pennsylvania, which has yet 
to be submitted to the voters of the state, is for an amendment abolishing 
Philadelphia county as a separate municipal corporation and effecting 
a complete consolidation of the county government with that of the city 
of Philadelphia, 

A practical obstacle in the way of territorial consolidation is frequently 
encountered in the necessity that existing indebtedness of the unit or 
units eliminated be assumed by one or more of the units resulting from 
the merger. In Indiana, a law was enacted which is designed to remove 
this obstacle as far as the consolidation of townships is concerned. By 
the terms of this statute, if any township is dissolved or has its boundaries 
changed, the territory of the township as it existed prior to such change 
will remain as a special taxing district for the purpose of retiring any 
township indebtedness existing at the time the change was made.* 

An instance of territorial consolidation actually effected is provided in 
the merging of the 46 judicial townships of Los Angeles county, Cali- 
fornia, into 24 larger units. This consolidation, which was accomplished 
by order of the county board of supervisors, became effective in January, 
1935. It is reported that the savings resulting from the consolidation 
during the first six months of operation thereunder amounted to nearly 
$10,000 a month, and that, in addition, increased efficiency was evident 
in the administration of the township courts and constables’ offices.* 

On the other hand, the movement for consolidation of local areas met 


* Oregon Laws, 19865 (reg. sess.), ch. 321; Wisconsin Session Laws, 1935, ch. 332. 

* General Acts and Resolutions of Florida, 1935, p. 1513; Laws of Pennsylvania, 
1935, p. 13865. i 

í Laws of Indiana, 1935, ch. 135. 

5 Roger W. Jessup, “Consolidation Pays Dividends,” Taz Digest, Vol. XIV, pp. 
8-9, 22 (Jan., 1936). 
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with reverses on various fronts. Montana amended her constitution to 
restrict the power of the legislature to consolidate counties by providing 
that no county may be abandoned, abolished, or wholly or partially con- 
solidated with any other county, except by majority vote of the quali- 
fied electors of such county. A proposed merger of Duval county, Florida, 
with the city of Jacksonville, which had been authorized by a constitu- 
tional amendment adopted in 1934, was defeated by the local voters in 
1935. In California, the voters of the state rejected a proposed constitu- 
tional amendment designed to extend to any county containing one or 
more incorporated cities or towns the privilege, now enjoyed only by 
counties of 200,000 population or over, of framing and adopting a home- 
rule charter providing for city-county consolidation.® 

New Areas. Further complication of the map of local areas resulted 
from the creation of various types of ad hoc districts. The districts thus 
established or authorized by state legislatures, by general or special act, 
include flood control districts; water conservation districts; sanitary dis- 
tricts; water supply districts; water and sewer districts; public service 
districts; water, fire, sewer, and lighting districts; heat, light, and power. 
districts; and wind erosion conservation districts. In some instances, the 
boundaries of these new districts were made coterminous with those of 
counties or townships, while in others the new districts were made to 
consist of parts or combinations of the existing local areas. — 


- 
Dn 


fs? IL, ORGANIZATION AND PERSONNEL 

_ New Offices Created. The period under consideration saw the structure 

of local government further complicated by the creation of various new 
offices and agencies. Perhaps the most significant of these are the county 
‘welfare agencies established in numerous states for the local administra- 
_ tion of various welfare activities—particularly those subsidized by the 
federal government. In at least ten states, integrated departments were 
established for the local administration of two or more of the following 
welfare functions: old-age pensions, mothers’ pensions, pensions for the 
blind, and ordinary relief.” Some of the statutes providing for these new 


€ Laws, Resolutions, and Memorials of Montana, 1935, ch. 102; Thomas H. Reed, 
“Consolidation of Duval County and Jacksonville Fails,” National Municipal 
Review, Vol. XXIV, p. 402 (July, 1986); Victoria Schuck, “City-County Con- 
solidation Amendment Defeated,” ibid., Vol. XXVI, p. 96 (Feb., 1937); Paul W. . 
Wager, note in ibid., Vol. XXV, p. 743 (Dec., 1986). 

T General Laws of Alabama, 1935, nos. 382, 448, 496; Laws of Colorado, 1936 
(2nd spec. sess.), ch. 5; Laws of IUinois, 1935-1936 (1st spec. sess.), p. 70; Laws of 
Indiana, 1936, ch. 3; Acts of Louisiana, 1936, no, 14; Laws of Maryland, 1935, ch. 
586; ibid., 1936 (lst spec. seas.), chs. 145, 149; Session Laws of Nebraska, 1935 (spec. 
sess.), chs. 20, 21, 24, 30; Oregon Laws, 1985 (spec. sess.), ch. 55; Wisconsin Session 
Laws, 1935, ch. 554; Session Laws of Wyoming, 1935, ch. 64. In a few instances, 
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welfare departments make the establishment of such agencies mandatory 
in every county, while others make their establishment optional with the 
respective county governing boards; in Maryland, the option lies with 
the board of state aid and charities. The department is usually under an 
appointive or ex-officio board which is authorized to employ a director 
or superintendent to act as the department’s executive officer. Several 
states other than those establishing integrated county welfare depart- 
ments set up county boards to participate in the administration of old- 
age pensions. In some states, as Michigan and Missouri, these local boards 
are limited to receiving and investigating applications and reporting their 
recommendations thereon to the state authorities; while in others, as 
Montana, the local boards actually grant or deny the applications subject 
to appeal to the appropriate state agency.® Other local offices established 
by general or special law in different states comprise a varied list, includ- 
ing health officers, park boards, recreation committees, rural policemen, 
traffic officers, tax collectors, building inspectors, and oe de bandi inspec- 
tors.? 

Also of interest in the field of local organization is a Maine law provid- 
ing a limited town meeting for the town of Sanford. This act, which was 
made subject to local referendum and was approved by the voters of the 
town, provides for a town-meeting consisting of from 150 to 200 members 
elected by districts for three-year overlapping terms. The act marks the 
first departure in the state of Maine from the traditional town-meeting. 
The power of the legislature to provide such a form of town government 
was sustained in an advisory opinion by the state supreme court.!° 

Consolidation and Abolition of Offices. On the other hand, steps were 
taken in several states with a view to simplifying local government by 
the consolidation of local offices. An amendment to the Alabama constitu- 
tion" authorized the legislature to consolidate county offices in Calhoun 
and Tuscaloosa counties. The Montana legislature, acting under a con- 





the creation of the new welfare departments was accompanied by the abolition of 
certain existing welfare agencies, and to that extent resulted in simplification, 
rather than complication, of the local organization setup. For the most part, how- 
ever, the duties imposed upon the new departments concern either newly-under- 
taken activities or activities which had previously been carried on directly by the 
county governing board. 

8 Public Acts of Michigan, 1935, no. 159; Laws of Missouri, 1935, p. 308; Laws, 

- Resolutions, and Memorials of Montana, 1935, ch. 170. 

? Kentucky repealed an act of 1934 consolidating the offices of jailer and sheriff, 
thereby re-establishing these as two separate county offices. Acts of Kentucky, 
1936-37 (4th spec. sess.), ch. 14. 

10 Private and Special Laws of Maine, 1985, ch. 72; In re Opinion of the J ustices, 
133 Me. 532, 178 A.613 (1935); O. C. Hormell, “New Legislation Affecting Cities 
in Maine,” Public Management, Vol. XVII, pp. 375-376 (Dec., 1985). 

. H See infra, “The Fee System” and footnote 70. 
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stitutional amendment ratified in 1934, enacted a law providing for the 
consolidation of any two or more constitutional county offices in any 
county by order of the board of county commissioners. A proposed 
amendment to the Kentucky constitution, which was given legislative 
approval in 1936 and will be submitted to the voters in the state election 
of 1937, authorizes the general assembly, by legislation of state-wide 
application or in accordance with classification based upon population, 
to consolidate any or all governmental offices or agencies existing within 
the territorial confines of the respective counties, and to redistribute or 
consolidate the powers and functions of such offices or agencies as it sees 
fit. By the terms of the 1935 “home-rule’”’ amendment to the New York 
constitution, any county office other than that of judge, county clerk, 
or district attorney, in the counties within New York City, may be abol- 
ished by the city authorities, the functions of offices so abolished being 
transferred to appropriate city offices or to the courts or county clerks. 
In a few instances, the abolition or consolidation of local offices was ef- 
fected directly by statutory provision. Thus, the office of city treasurer 
was abolished in cities of the second class in Indiana and the duties 
transferred to the respective county treasurers; while the office of county 
treasurer was abolished in certain North Carolina counties," 

A proposed amendment to the constitution of Alabama which would 
have permitted the legislature to consolidate county offices in Jefferson 
county was defeated by the voters in the 1936 election, as was a proposed 
amendment to the North Dakota constitution which, had it been adopted, 
would have meant a backward step in the movement for consolidation. 
The latter proposal sought to limit to counties with a population of 12,000 
or less the provision, now applicable to those with a population of 15,000 
or less, for compulsory consolidation of the offices of county judge and 
clerk of the district court; and to make optional with the county voters, 
instead of compulsory as at present, the further consolidation, in counties 
having a population of 6,000 or less, of the office of register of deeds with 
the other two offices named. f 

Qualifications, Election, and Removal of Officers. Various statutes and 
court decisions relating to the qualifications, election, and removal of 
local officers deserve notice. The supreme court of Florida, on the ground 
that the state constitution implies that the incumbent of a constitutional 
office shall be competent to perform the technical duties of his office, 

B Laws of Indiana, 1935, ch. 112; Acts of Kentucky, 1936 (reg. sess), ch. 19; 
Laws, Resolutions, and Memorials of Moniana, 1935, ch. 125; Laws of New York, 
1985, p. 1909; Public-Local Laws of North Carolina, 1985, chs. 10, 154. 

u General Laws of Alabama, 1935, no. 423; Laws of North Dakota, 1935, ch. 102; 
Charles W. Edwards, ‘Consolidation of Offices Defeated,” National Municipal 


Review, Vol. XXVI, pp. 145-146 (Mar., 1937); letter to the writer from G. A. 
Gilbertson, deputy secretary of state of North Dakota, Bismarck, July 20, 19387. 
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upheld the power of the legislature to prescribe reasonable professional 
qualifications for the constitutional office of county surveyor. In Georgia, 
it was held that the constitutional provisions prescribing the qualifica- 
tions of county officers refer only to such offices as were in existence when 
the constitution was adopted and do not apply to offices thereafter created 
by statute. Therefore, a statutory qualification of two years’ residence for 
the office of county school superintendent was valid notwithstanding a 
constitutional provision fixing a four-year residence requirement for 
county officers. A Tennessee statute required full-time county health 
officers to possess the M.D. degree and be “schooled and experienced in 
public health work.” Oklahoma repealed a statutory provision prohibit- 
ing county treasurers from holding office for more than two successive 
terms, as did Michigan a provision that township treasurers might not 
serve more than four years in succession. A proposed constitutional 
amendment making sheriffs of New York counties eligible to succeed 
themselves was given first legislative approval in 1935.4 

In Michigan counties of 500,000 or more inhabitants, candidates for 
nomination to county office (or to the state legislature) are now required 
to make a cash deposit in lieu of filing a primary petition, such deposit 
to be forfeited by any such candidate who is not nominated or does not 
secure a vote equal to fifty per cent of that received by the winning candi- 
date. By the terms of an act of 1936, the sheriffs of Rhode Island counties 
will hereafter be appointed by the governor, instead of by the general 
assembly as hitherto, and will serve at the pleasure of the chief executive. 
In South Dakota, under the terms of a new constitutional amendment, 
county school superintendents will henceforth be elected by non-partisan 
ballot. A Colorado statute provides the popular recall as a means of re- 
moving any elective county officer after he has held his office for six months 
and prescribes the procedure by which such recall is to be effected." 
County and Town Executives. Several attempts to provide local govern- 
mental units with real administrative heads were made during the period, 
some meeting with success and others with failure. The manager form of 
government was adopted by the voters of Monroe county (Rochester), 
New York, in November, 1935, and became effective on January 1, 
1936. In adopting the manager plan, Monroe county acted under the 
so-called Buckley law of 1935, which provides a second alternative form 


u Session Laws of Oklahoma, 1935, p. 178; Public Acts of Michigan, 1985; no. 
16; Laws of New York, 1935, p. 1915; Public Acts of Tennessee, 1935 (spec. sess.), 
ch. 37; State v. Ward, 117 Fla. 685, 158 So. 273 (1984); Marshall v. Walker, 183 Ga. 
44, 187 S.E. 81 (1986). 

8 Laws of Colorado, 1986 (reg. seas.), ch. 185; Public Acts of Michigan, 1935, 
no. 60; Acts and Resolves of Rhode Island, 1936 (December sess.), p. 14; George C. 
S. Benson, “State Constitutional Development in 1936,” in this Revrew, Vol. 
XXXI, pp. 280-285 (Apr., 1987). 
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of county government with an elective executive. A test case instituted 
to secure a judicial determination of the validity of the new government 
in Monroe county resulted in a decision by the appellate division of the 
state supreme court sustaining the validity of the manager plan and the 
enabling statute against the contention that the plan involved an uncon- 
stitutional delegation to the manager of legislative powers belonging to 
the board of supervisors. The court took the view that the powers trans- 
ferred from’ the supervisors to the manager were of an administrative, 
rather than a legislative, character. In other cases involving the Monroe 
county charter, the courts have sustained the power of the manager to 
dismiss subordinate administrative officials, and the power of the legisla- 
ture to transfer to the manager powers of an administrative nature for- 
merly possessed by other statutory officers. A second New York county 
will be provided with a real administrative head—in this instance, an 
elective executive-—when the new charter adopted by Nassau county in 
1936 becomes effective on January 1, 1938. It is also of interest to note 
that three of the five alternative forms of government provided by the 
Fearon-Parsons law, enacted in pursuance of the recent amendment to 
the New York constitution, include provision for a county executive, elec- 
tive under one plan and appointive under two.” 

By acts of 1935, the Georgia legislature established an elective execu- 
tive for Montgomery county and provided for referenda in several other 
counties upon the proposition of substituting a single commissioner of 
roads and revenues for the existing board of commissioners of roads and 
revenues.!” Home-rule charters providing for county executives were de- 
feated in 1935 in Kern and Butte counties, California.'® A manager charter 
adopted by Douglas county, Nebraska, was prevented from taking effect 
at the beginning of 1937 by a decision of the state supreme court invali- 
dating the optional statute under which the county had acted.!® 

The 1935 session of the Maine legislature provided for the establish- 
ment, subject to local referenda, of a manager form of government in the 
towns of Ashland, Oakland, and Richmond. A town manager is to be ap- 
pointed for a term of not to exceed three years by a town council of five 
members elected for three-year overlapping terms at the annual town- 
meeting. A similar form of government, with a manager appointed by a 
board of five selectmen chosen for three-year overlapping terms, was pro- 
vided for the town of Rumford and has been adopted by local referendum. 

16 Cort v. Smith, 291 N.Y.8. 84 (1936); Carey v. Smith, 286 N.Y.8. 630 (1936); 
Morrall v. Monroe County, 271 N.Y. 48, 2 N.E. (2d) 40 (1936). See infra, “Home 
Rule and Optional Charters.” 

17 Acts and Resolutions of Georgie, 1935, pp. 620, 675, 728, 751, 784. 

is E. A. Cottrell, “Spotlight on the County Manager Plan,” National Municipal 


Review, Vol. XXV, pp. 564-570 (Oct., 1936). 
19 Bee infra, “Home Rule and Optional Charters.” 


COUNTY AND TOWNSHIP GOVERNMENT IN 1935-386 891 


The manager charter of the town of Fort Fairfield was amended to give 
‘the manager greater security of tenure. According to the terms of the 
amendment, the manager, who was formerly removable by the board of 
selectmen after a public hearing, may now be removed only by majority 
vote at a town meeting.*® 

Personnel Administration. In the field of personnel administration, the 
period under consideration witnessed definite, if limited, progress. The 
merit system for county employees was established in four counties: in 
Jefferson county, Alabama, by special act of the state legislature; in San 
Diego county, California, by charter amendment; in Henrico county, 
Virginia, by action of the county board of supervisors; and in Camden 
county, New Jersey, by vote of the electors to place county employees 
under the jurisdiction of the state civil service commission. It is signifi- 
cant that in all of the three counties in which a local civil service authority 
is provided, the actual administration of the personnel system is placed in 
the hands of a single personnel officer or director. Permissive legislation 
which may ultimately be productive of tangible results was enacted in 
Ohio and Wisconsin. In the former state, the electors of any county are 
authorized to establish, by charter provision, a county civil service 
commission, personnel office, or personnel department. Under the terms 
of the Wisconsin statute, the board of supervisors of any county of less 
than 500,000 population may apply the merit system to the selection of 
deputy sheriffs, requiring the sheriff to make appointments from a list 
of eligibles certified by the director of the state bureau of personnel as a 
result of competitive examinations. A proposed amendment to the con- 
stitution of Pennsylvania providing for the consolidation of Philadelphia 
county with the city of Philadelphia enjoins upon the general assembly 
the duty of establishing a merit system for the appointment and promo- 
tion of officers and employees of the consolidated municipality.” 

Judicial, as well as legislative and popular, approval was given to the 
merit principle, the new systems in Jefferson county, Alabama, and San 

20 Private and Special Laws of Maine, 1935, chs. 12, 48, 52, 58, 77; O. C. Hormell, 
loc. cit. 

2 General Laws of Alabama, 1935, no. 284; Statutes of California, 1935, p. 2361; 
James E. Pate, “Henrico County Adopts Merit System,” National Municipal Re- 
view, Vol. XXV, pp. 543-544 (Sept., 1936); H. M. Olmsted, note in ibid., Vol. XXV, 
pp. 737-788 (Dec., 1936). The civil service authority established for Jefferson 
county, Alabama, also serves the cities of Birmingham and Bessemer. 

2 Legislative Acis and Joint Resolutions of Ohio, 1985, p. 132; Laws of Pennsyl- 
vania, 1935, p. 1865; Wisconsin Session Laws, 1935, ch. 349. Under the Wisconsin ` 
statute, an examination for deputy sheriffs in Racine county was conducted, but 
the proceedings were held to be irregular on the ground that the county ordinance 
requesting the state bureau to hold the examination did not conform to statutory 
requirements. (Letter to the writer from A. J. Opstedal, acting director, State 
Bureau of Personnel, Madison, June 7, 1937.) 
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Diego county, California, being upheld by the courts against attacks upon 
their constitutionality.» In Ohio, a significant decision of the supreme 
court resulted in bringing back under the jurisdiction of the state civil 
service commission some 10,000 county employees. Inasmuch as the civil 
service law places “deputies” in the unelassified service, it had been a 
common practice for county officers to designate a wide variety of their 
employees and assistants as deputies with a view to retaining full control 
over their appointment and removal. In the instant case, the court held 
that whether a county employee is a deputy depends not upon the title 
of his position but upon his actual duties. Thus, it was ruled that tax 
clerks, tellers, typists, and book-keeping machine operators in the county 
auditor’s office, and jail guards in the sheriff’s office, are not deputies who 
can perform all the duties of the principals, but are employees subject to 
civil service classification.* , 

Deserving of notice as a step in the direction of providing short courses 
for the instruction of local officials is the work of the Town and County 
Officers Training School of the State of New York, recently incorporated 
by the regents of the University of the State of New York. The first 
school sponsored by this organization was held in Rochester in 1985, 
and the following year a second school was conducted in the same city 
under the auspices of the Rochester Democrat and Chronicle. The 1936 
Rochester meeting was attended by more than 600 local officials, legis- 
lators, and citizens from nine counties, and was followed by similar schools 
in Albany, Buffalo, and Potsdam.” By an act of 1936, the New York 
legislature authorized the payment of a part of the cost of the training 
school’s program from federal grants for vocational education, provided 
that the school’s course of study and plan of instruction should be ap- 
proved by the university regents. Legislation contemplating training 
courses for rural police was enacted in at least two instances, Barnstable 
county, Massachusetts, being authorized to establish a police training 
school under the direction of the sheriff, and the training school of the 
Pennsylvania State Police being charged with the duty of conducting 
courses for the training of policemen to serve the various political sub- 
divisions of the state.* 

Organization of Local Oficials. A significant development during recent 
years has been the strengthening of the “professional” organizations of 


33 Yeilding v. State, 232 Ala. 292, 167 So. 580 (1936); Cornell v. Harris, 59 P. 
(2d) 570 (Calif. Dist. Ct. of App., 4th dist., 1986). 

H State v. Guckenberger, 181 Ohio St. 466, 3 N.E. (2d) 502 (1936). Cf. G. Lyle 
Belsley, “Personnel Administration,” Municipal Year Book, 1937, pp. 15-20. 

3 Paul W. Wager, note in National Municipal Review, Vol. XXVI, pp. 40-41 
(Jan., 1937); and data supplied by Professor M. P. Catherwood, Cornell University. 

% Acts and Resolves of Massachusetts, 1935, ch. 61; Laws of New York, 1936 (reg. 
sess.), ch. 581; Laws of Pennsylvania, 1935, no. 4114. 
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local government officials, through which those officials seek to promote 
their own interests and the interests, as interpreted by them, of.the gov- 
ernmental units which they serve. Although many such organizations 
have been in existence for several decades, the demand for retrenchment 
occasioned by the depression has been a signal for the creation of such 
organizations where they did not previously exist, and the invigoration 
of existing organizations. Several instances of such action occurred during 
the period under consideration. The Association of Virginia County 
Supervisors held its first annual meeting at Roanoke in March, 1935, and 
appointed a legislative committee to look after the association’s interests 
in the general assembly. Two months earlier, an association was formed 
by the trial justices of Virginia and the judges of certain other local courts 
in that state.2” During the same year, the local officials of Ohio organized 
the Ohio Association of County, Municipal, and Township Govern- 
“ments? Organizations of local officers were given legal recognition in 

Pennsylvania by legislation providing that such agencies should codperate 
with the state secretary of internal affairs in the preparation of budget 
and report forms for certain local units. The organizations thus recognized 
include the Pennsylvania State Association of Township Commissioners, 
the Association of Directors of the Poor and Charities and Corrections, 
the Pennsylvania State Association of County Commissioners, and the 
Pennsylvania State Association of County Controllers.?® Subject to cer- 
tain restrictions, Wisconsin counties and Minnesota towns were author- 
ized to pay membership fees in local-officers’ associations from their re- 
spective treasuries.*® 

One of the most important developments in the organization of local 
officials, in the form of a federating of existing organizations, occurred in 
Indiana. Various local-government officers in that state have long been 
organized on a state-wide basis, the Indiana State Association of Town- 
ship Trustees dating from 1890 and the Indiana County Commissioners 
Association from the early years of the present century. Nine other state- 
wide associations have for some years served as agencies for concerted 
action on the part of county sheriffs, assessors, auditors, treasurers, clerks, 
recorders, highway supervisors, surveyors, and attorneys, respectively. 
During the summer of 1935, the Indiana County and Township Officials 
Association was incorporated to serve as a federation of the 11 existing 
agencies. This new organization, the membership of which includes nearly 

27 James E. Pate, ‘Virginia County Officers Organise,” National Municipal Re- 
view, Vol. XXIV, p. 273 (May, 1936). 

23 Wade S. Smith, note in National Municipal Review, Vol. XXIV, p. 647 (Nov., 
19365). 

K Laws of Pennsylvania, 1985, nos. 384, 386, 419. 


2 Session Laws of Minnesota, 1935 (reg. sess.), ch. 120; Wisconsin Session Laws, 
1935, ch. 392. 
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3,000 local officials, adopted as its official publication the Indiana County 
and Township Officer, a monthly magazine which had previously served 
„the associations of county commissioners and township trustees, and held 
its first annual convention in Indianapolis in December, 1935." The new 
federation promises to enhance still further the influence of county and 
township officers over the course of legislation pertaining to local govern- 
ment—an influence already exerted with a high degree of effectiveness 
through the individual associations. 


I. FUNCTIONS 


New Functions. The list of functions performed by counties and town- 
ships continued to grow with the enactment of legislation conferring new 
functions upon those units and broadening their powers with respect to 

„existing functions. Counties in Colorado, Florida, Ohio, Oregon, South 
Carolina, and South Dakota were authorized to acquire land for park and 
/or recreational purposes, while counties in North Dakota and Oregon 
were authorized to set aside for park purposes land acquired for delin- 
quent taxes. Oregon and Virginia counties, and Louisiana parishes, were 
authorized to establish and maintain airports. The power to establish 
and operate electric utility plants was conferred upon the counties of 
Mississippi and Tennessee and upon three Vermont towns; while two 
towns in the latter state, and Missouri counties of 25,000 or more inhabi- 
tants, were authorized to operate water utilities. Several South Carolina 
counties were authorized to erect county hospitals; while Kentucky 
counties and about half of the:counties of North Carolina were authorized 

. to provide by contract for the hospitalization of their indigent sick. A 


* Data from the writer’s doctoral dissertation presented at the University of 
Illinois in 1936. Mention might also be made of the American County Association, 
which was incorporated under the laws of Illinois in.1938 with headquarters in 
Chicago. This association was apparently designed to effect a national organisation 
of county officials and persons interested in county government, and to serve as & 
central clearing-house for information relative to county administration. For sev- 
eral months during 1935, the association published the National County Magazine 
as its official organ, and in October of that year a national convention was held in 
Chicago. During recent months, however, the organization seems to have lapsed 
into inactivity. F 

4 Laws of Colorado, 1935 (reg. sess.), ch. 222; General Acts and Resolutions of - 
Florida, 1935, p. 579; Acts of Kentucky, 1986 (reg. sess.), ch. 91; Acts of Loutstana, 
1936, no. 222; Laws of Mississippi, 1936 (reg. sess.), ch. 185; Laws of Missouri, 
1935, p. 327; Public Laws and Resolutions of North Carolina, 1935, ch. 65; Laws of 
North Dakota, 1935, ch. 118; Legtslaitve Acts and Joint Resolutions of Ohio, 1985 
“reg. sess.), p. 182; Oregon Laws, 1935 (reg. sess.), chs. 217, 218, 226; ibid. (spec. 
sess.), ch. 15; Acts and Joint Resolutions of South Carolina, 1935 (reg. seas.), nos. 
92, 153, 308; ibid., 1936, nos. 656, 1124, 1131; Laws of South Dakota, 1935, ch. 76; ` 
Public Acts of Tennessee, 1935 (reg. sess.), ch. 82; Acts and Resolves of Vermont, 
1985 (reg. sess.), nos. 242, 243, 257, 263, 264; Acts of Virginia, 1936 (reg. sess.), ch. 
252. . 
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considerable number of states conferred upon their counties new or ex- 
tended functions with respect to welfare administration, and in several 
states rather broad powers of planning and zoning were conferred upor 
counties by general enabling statutes.* Other functions conferred upon 
some or all counties in various states include those of establishing and 
maintaining museums, art galleries, and memorials; establishing and 
maintaining county libraries; conducting free fairs; establishing and oper- 
ating or leasing farm marketing centers; exterminating mosquitoes; erect- 
ing traffic signals; conducting recreational programs; and establishing fire 
control units. 

Floods, dust storms, and the need for soil conservation are reflected in 
a large number of legislative enactments. Nebraska counties, and certain 
counties in the Carolinas, were authorized to provide terracing or soil- 
erosion machinery to be rented to farmers, similar authority with respect 
to drainage machinery being conferred upon the counties of Alabama. 
Powers with respect to the improvement of water courses were conferred 
upon Oregon counties, Louisiana parishes, and second-class townships in 
Pennsylvania; while 16 New York counties were authorized to appropri- 
ate public funds to defray the administrative expenses of flood-control 
organizations. Boards of county commissioners in Oklahoma were given 

‘rather broad power to take action, upon petition by local landowners, 
for the prevention of soil erosion; while in Kansas ax attempt to confer a 
similar power was frustrated by the state supreme court. A statute en- 
acted by the Kansas legislature in 1935 authorized boards of county com- 
missioners to devise methods and means to stop the drifting of soil, but 
this act was declared unconstitutional the following year on the ground 
that it comprised an attempt to delegate to the county boards legislative 
power over a matter not local in character. The Kansas constitution 
authorizes the legislature to confer upon county tribunals “such powers 
of local legislation and administration as it shall deem expedient,” but 
the court held that the problem of drifting soil is state-wide and not local 
in character, and that therefore the power to act with respect thereto 
could not be delegated to county boards.* 

In several-instances, counties and townships were vested with power to 
enact local police legislation for certain purposes. Thus, Oregon counties 
were authorized to license, tax, or regulate pin-ball games; second-class 

43 See supra, “New Offices Created”; infra, “Planning and Zoning.” 

H General Laws of Alabama, 1936 (spec. sess.), no. 127; Kansas Session Laws, 
1935, ch. 138; Acts of Louisiana, 1936, no. 122; Sesston Laws of Nebraska, 1935 
(reg. sess.), ch. 54; Laws of New York, 1936 (reg. sess.), ch. 11; Public Laws and 
Resolutions of North Carolina, 1935, ch. 172; Sesston Laws of Oklahoma, 1985, p. 
343; Oregon Laws, 1035 (reg. sess.), ch. 339; Laws of Pennsylvania, 1935, no. 406; 


Acts and Joint Resolutions of South Carolina, 1935 (reg. sess.), no. 477; ibid. (spec. 
sess.) no. 601; State v. Hardwick, 144 Kan. 8, 57 P. (2d) 1231 (1936). 
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townships in Pennsylvania were empowered to regulate the manufacture, 
sale, or exposure of fireworks; in South Carolina, certain counties were 
authorized to license tourist camps outside incorporated cities and towns, 
while others were authorized to license “Tolling stores”; and boards of 
county commissioners in Utah were authorized to regulate the growing of 
sugar beet seed with a view to protecting its quality.™ Several states, in 
new liquor-control laws, conferred upon counties and other local units 
local-option powers with respect to regulating or prohibiting the sale of 
liquor within their borders.” Also of interest are certain laws designed to 
permit the expenditure of public funds by local governments for the. pur- 
pose of “‘advertising”’ their respective communities. One such law author- 
izes El Paso county, Texas, to levy a tax to finance the activities of a 
board of county development charged with the duty of ‘advertising and 
promoting the growth and development” of the county and its county 
seat; while another empowers any New Jersey township or municipality 
to establish a local industrial commission to investigate and publicize 
the advantages of the local community from an economic and industrial 
standpoint.” 

` Planning and Zoning. One of the most significant developments during 
the biennium was that in the field of rural planning and zoning. Under the 
stimulus provided by the National Resources Committee, state legislation 
authorizing local planning, and local action in pursuance of such legisla- 
tion, have proceeded apace. Six states—Florida, Idaho, Indiana, New . 
Jersey, Virginia, and Washington—enacted general enabling statutes 
authorizing the establishment of a county planning commission in any 
county.** In five of these states, the authority to establish the county 
planning agencies is vested in the county governing boards of the respec- 
tive counties, while the Florida statute vests that authority in the state 
planning board. Tennessee authorized the state planning commission to 
establish planning regions, which may or may not coincide with county 


% Oregon Laws, 1935 (reg. seas.), ch. 369; Laws of Pennsylvania, 1935, no. 870; 
Acts and Joint Resolutions of South Carolina, 1985 (reg. seas. 5), no. 380; ibid., 1936, 
no. 970; Laws of Utah, 1935, ch, 28. 

3 Laws of Colorado, 1935 (reg. sess.), ch. 142; Acts of Louisiana, 1935 (1st spec. 
sess.), no. 17; ibid. (2nd spec. sess.), no. 22; Session Laws of Wyoming, 1935, ch. 
87. Cf. Laws of Pennsylvania, 1935, nos. 187, 211, providing for local referenda on 
questions of Sunday movies and polo games. 

7 Acts of New Jersey, 1986 (reg. sess.), ch. 154; General and Special Laws of 
Texas, 1936 (1st spec. sess.), ch. 370. 

38 General Acts and Resolutions of Florida, 1935, p. 1174; General Laws of Idaho, 
1985 (1st spec. sess.), ch. 51; Laws of Indiana, 1935, ch. 239; Acts of New Jersey, 
1985 (reg. sess.), ch. 251; Acts of Virginia, 1936 (reg. sess.), ch. 427; Session Laws of 
Washington, 1935, ch. 44. The county planning authority is designated as a “plan- 
ning council” in Florida and a “planning board” in New Jersey. 
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boundaries, and to appoint planning commissions therein.*® The setting 
up of official county planning agencies under these and earlier statutes 
had proceeded until 231 such agencies could be reported as in existence 
in 16 states by the beginning of 1936.*° It is significant that the only state 
in which every county was provided with an official planning agency was 
Florida, under whose statute the local authorities are established by the 
state planning board rather than by the county governing bodies. In 
addition to the seven county enabling acts just mentioned, the Tennessee 
legislature authorized the creation of a county planning commission in 
Shelby county, while New Hampshire enacted a general enabling act for 
the establishment of town planning boards. In actual practice, moreover, 
local planning agencies are not limited to the official bodies established 
under enabling statutes specifically providing for their creation. In numer- 
ous states wherein no statutes have been enacted authorizing the estab- 
lishment of official county planning commissions, laws setting up state 
planning boards have charged those bodies with the duty of codperating 
with and advising local planning agencies, and in some instances have 
specifically directed the state board to encourage the establishment of 
local planning bodies. Under a broad interpretation of the authority 
vested in them by such statutes, state planning boards in various states 
have sponsored the setting up of unofficial county planning commissions 
to codperate with the state agency and to serve until official commissions 
may be provided for by law. 

The year 1985 saw county zoning enabling acts of general application 
enacted in five states, viz., Ilinois, Indiana, Michigan, Tennessee, and 
Washington.“ Wisconsin’s law of 1923, which had been amended in 1929 

3° Public Acts of Tennessee, 1935 (reg. sess.), ch. 43. 

40 C. I, Hendrickson, County Planning and Zoning (mimeographed publication 
of the Division of Land Economics, Bureau of Agricultural Economics, U. 8. De- 
partment of Agriculture, Washington, June, 1936), p. 3. The states having the 
largest numbers of commissions were Florida (67), Idaho (31), California (30), Wis- 
consin (29), Washington (25), and New York (19). For a list of the county plan- 
ning enabling statutes in effect on January 1, 1936, see tbtd., pp. 10-11. 

41 Private Acts of Tennessee, 1985 (reg. sess.), Vol. II, ch. 706; Laws of New Hamp- 
shire, 1985, ch. 55. 

® Acts of Louisiana, 1936, no. 38; Laws of Mississippi, 1936 (reg. sess)., ch. 189; 
Laws, Resolutions, and Memorials of Montana, 1935, ch. 176; Laws of New Mexico, 
1935, ch. 187; Laws of North Dakota, 1935, ch. 217; Session Laws of Oklahoma, 1935, 
p. 87; Oregon Laws, 1935 (reg. sess.), ch. 5; Laws of South Dakota, 1936, ch. 191. 

8 Unofficial planning bodies were reported in 373 counties on January 1, 1936. 
The states having the largest numbers of such planning commissions were Texas 
(113), South Dakota (65), North Dakota (53), Missouri (83), Oregon (29), and 
Wyoming (23). Hendrickson, op. ci., p. 3. S 

“ Laws of Illinois, 1935 (reg. sess.), p. 689; Laws of Indiana, 1935, ch. 239; 
Public Acts af Michigan, 1985, no. 44; Public Acts of Tennessee, 1935 (reg. seas.), 
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to give counties authority to zone rural lands for agricultural, forestry, 
and recreational purposes, was again amended in 1935 to broaden the 
power of the county board with respect to regulating buildings and elimi- 
nating non-conforming uses.“ By the beginning of 1936, zoning ordinances 
had been adopted by 42 counties in six states. It is to be noted, however, 
that, except in Wisconsin, county zoning has been confined almost exclu- 
sively to urban and suburban areas outside incorporated municipalities, 
with emphasis upon the regulation of the height, bulk, and use of build- 
ings. But a program of rural zoning is now well under way in Wisconsin, 
24 rural counties in the northern and central parts of that state having 
now adopted zoning ordinances for the purpose of regulating land ‘use,’ 
and it is to be expected that certain other states will eventually follow 
Wisconsin’s example. Although the recent enabling laws of Ilinois and 
Tennessee exempt agricultural lands from the zoning regulations, those 
of Michigan and Indiana clearly envisage the regulation of rural land 
use.48 

County zoning suffered at least a temporary set-back in Georgia when 
the supreme court of that state declared invalid, as contrary to the state 
constitution, an act of 1927 which authorized zoning in Glynn county, 
and under which that county adopted a zoning ordinance in 1928. A 
constitutional amendment was necessary in Georgia to enable the legisla- 
ture to confer zoning powers upon cities, and apparently a similar amend- 
ment will be necessary to permit county zoning.*® 

Transfer of Functions. The period under consideration witnessed a few 


ch. 33; Session Laws of Washington, 1935, ch. 44. Tennessee also enacted a special 
enabling act applying to Shelby county. Private Acts of Tennessee, 1935 (reg. seas.), 
Vol. II, ch. 625. Prior to 1935, California and Wisconsin had laws authorizing 
county zoning in all counties, while zoning was authorized in certain counties in 
Georgia, Kentucky, Maryland, and Virginia. See Hendrickson, op. cit., pp. 22-23. 

46 Wisconsin Session Laws, 1935, chs. 303, 408, Cf. W. A. Rowlands and F. B. 
Trenk, Rural Zoning Ordinances in Wisconsin (Circular 281, Extension Service of 
the College of Agriculture, University of Wisconsin, Madison, July, 1936), p. 3. 

For a list of such counties, see Hendrickson, op. cit., pp. 24-25. 

47 For a list of 23 of these counties, five of which adopted their ordinances in 
1935, see Hendrickson, op. cit., p. 25. The recent adoption of an ordinance by 
Taylor county brings the total number of zoned rural counties to 24. (Letter to the 
writer from Professor W. A. Rowlands, University of Wisconsin, Aug. 3, 1937). 
Milwaukee county has an urban soning ordinance. 

48 Each of the six New England states has a law authorizing town soning, while 
a few other states authorize zoning by some or all townships. See Hendrickson, op. 
cit., p. 26. 

tt Commissioners of Glynn County v. Cate, 188 Ga. 111, 187 8.E. 636 (1936); 
Walter H. Blucher, “Planning and Zoning,” Municipal Year Book, 1937, pp. 47- 
52; Hendrickson, op. cit., p. 24. A proposed amendment which would have per- 
mitted certain counties, including Glynn, to enact zoning ordinances, was defeated 
by the voters of the state in 1930. Henrickson, op. cit., p. 23. f 
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instances of the transfer of functions from local units of government to 
the state and of the transfer of functions, within the local field, from the 
township to the county. Outstanding in the former class is the transfer of 
the county roads of Delaware to the state highway department. Certain 
examples of the shifting of functions from the township to the county, 
or the authorization of such shifting, may be mentioned. Ohio provided 
that any county may assume the administration of non-institutional poor 
relief or provide a county park system, while any charter county, by 
charter amendment, may establish a county health department to super- 
sede all district health offices within the county. Michigan counties were 
authorized to adopt the county rather than the township as the unit for 
rural zoning. The year 1936 also witnessed the completion in Michigan of 
the gradual transfer of township roads to the counties under an act of 
1931, and it is reported that the county is demonstrating its superiority 
as an administrative unit. Although the trend of the period was distinctly 
in the direction of centralization rather than decentralization of functions, 
an occasional instance of decentralization is encountered, as, for example, 
an act of Ohio providing that the local units of government should take 
over the duties of the state relief commission.®° 

Functional Consolidation. Although the laws designed to promote geo- 
graphic consolidation or the transfer of governmental functions from 
amaller to larger units were quite limited in number, numerous statutes 
authorizing what is frequently designated as “functional consolidation” 
were enacted. In a sense an alternative to physical consolidation and the 
transfer of functions to larger existing units, functional consolidation 
involves the coöperation of two or more existing local units in the per- 
formance of particular functions. It sometimes takes the form of a joint 
performance by the units concerned, frequently through the creation of a 
special district, of a function common to both or all; while in other in- 
stances it involves a contractual agreement whereby one political subdivi- 
sion performs the service or services concerned for the other unit or units 
at the expense of the latter.’ Usually the effecting of such consolidation 
is left by the statutes to the option of the local units, although in some 
instances joint districts have actually been set up by the legislature for the 
performance of designated functions. While functional consolidation may 
be authorized as between any two or more units of local government, it 
has in practice been most frequently provided, on the one hand, with 


50 Laws of Delaware, 1935, ch. 107; Public Acts of Michigan, 1935, no. 44; 
Legislative Acts and Joint Resolutions of Ohio, 1935 (reg. seas.), pp. 182, 571; Murray 
D. Van Wagoner, “Township Roads,” Engineering News-Record, Vol. CXVII, 
pp. 649-652 (Nov. 5, 1936). 

"Cf. John M. Peirce, “Mergers in Government,” Tax Digest, Vol. XIV, pp. 
192-193, 207 (June, 1936). 
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respect to two or more contiguous counties, and, on the other, with re- 
spect to individual counties and the cities or other political subdivisions 
located therein. 

In three states, a blanket power of effecting functional consolidation 
was conferred upon certain local units. Thus, an Ohio statute was en- 
acted authorizing the board of county commissioners of any county to 
enter into an agreement with the legislative authority of any taxing sub- 
division thereof to perform for such subdivision any. function or service 
which the latter is authorized to perform. Likewise, one county may con- 
tract with another for the performance of any county function. The law 
provides that any such agreement shall either fix the amount to be paid ` 
by the county or subdivision receiving such service to the county render- 
ing the same, or prescribe a method for determining such amount. A 
California statute authorizes counties to contract with cities and towns 
within their borders to perform any municipal function or functions for 
such cities and towns. And in New York the recent “home-rule” amend- 
ment stipulates that the boards of supervisors of two or more counties 
may provide, by agreement, for the discharge of one or more govern- 
mental functions.# 

Much more numerous are the states which authorized functional con- 
solidation with respect to the performance of certain designated services. 
Thus, several of the new public-welfare acts provide that two or more 
counties may, with the approval of the state department of public wel- 
fare, codperate in the establishment of district welfare departments serv- 
ing the codperating counties.** Pennsylvania authorized the consolidation 
of the poor districts within any county either by popular vote or, upon 
petition and after a hearing, by order of the court of quarter sessions. In 
New Mexico, 10 health districts, consisting of from two to four counties 
each, were established with district health officers supplanting county 
officials; while Indiana and North Carolina authorized the establishment 
of full-time health districts consisting of two or more counties. Washing- 
ton enacted a statute providing that any two or more adjacent counties 
may maintain a joint tuberculosis sanitorium; while Fulton county, 
Georgia, and the city of Atlanta were empowered to contract with each 
other with respect to the operation of a sewage disposal plant.™ 


- ® Statutes of California, 1935, ch. 785; Laws of New York, 1935, p. 1909; Legisla- 
tive Acts and Joint Resolutions of Ohio, 1935 (reg. sess.), p. 102. 

3 Laws of Colorado, 1986 (2nd spec. sess.), ch. 5; Laws of Illinois, 1935-1986 
(1st spec. sess.), p. 70; Laws of Indiana, 1936, ch. 3; Session Laws of Wyoming, 
1935, ch. 64. 

4 Acts and Resolutions of Georgia, 1935, p. 487; Laws of Indiana, 1935, ch. 217; 
Laws of New Mexico, 1935, ch. 131; Public Laws and Resolutions of North Carolina, 
1935, ch. 142; Laws of Pennsylvania, 1935, no. 287; Session Laws of Washington, 
1935, ch. 86, : 
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In South Carolina, cities, towns, and counties were authorized to take 
joint action in the operation of parks, playgrounds, and recreational 
centers; while school districts in ‘Colorado were empowered to codperate 
with cities or counties in the operation of playgrounds and recreation 
systems. Some degree of consolidation with respect to park administra- 
tion was actually achieved in two Wisconsin communities: in Milwaukee 
county, the city of Milwaukee and several smaller municipalities voted 
to transfer jurisdiction over their municipal parks to the county, which 
already administered a park system of its own; while the park commission 
of the city of Wausau joined with the county park commission of Mara- 
thon county in employing a park superintendent and other administrative 
personnel. County fire protection districts in California were empowered 
to contract with any contiguous municipality or municipalities to receive 
fire-protection service therefrom.® Other functions which local govern- 
mental units in various states were authorized or directed to perform on 
a codperative basis, either through joint action or by contractual agree- 
ment, include: soil-conservation and flood-prevention activities; opera- 
tion of water and electric utilities; construction and maintenance of air- 
ports; establishment and management of libraries; maintenance of 
schools; construction and maintenance of public halls; conducting of civil 
service examinations; and the establishment of road camps for the em- 
ployment of local prisoners. 

Perhaps the highest degree of functional consolidation yet achieved in 
any community is to be found in Los Angeles county, California. There, 
in 1936, the county, under contract, assessed property and collected taxes 
for 38 of the county’s 44 cities, performed health functions for 36 cities, 
provided library facilities for 21 cities, and performed civil-service func- 
tions for two cities. 


IV, FINANCE 


Budgeting and Accounting. Significant progress was made during the 
biennium in the field of local budgeting and accounting. Florida required 
all counties and other taxing districts to adopt annual budgets, while 
New Jersey completely revised her local-budget law with a view to 
placing local units on a “cash basis” by the end of 1948. Legislation de- 
signed to strengthen existing statutes with respect to local budgeting 
was enacted in Alabama, Colorado, Indiana, Nevada, and Pennsylvania. 


= Statutes of California, 1935, ch. 273; Laws of Colorado, 1936 (reg. sess.), ch. 
222; Acts and Joint Resolutions of South Carolina, 1985 (reg. sess.), no. 92; Lee 8. 
Greene, “Milwaukee City Parks to be Transferred to County,” National Municipal 
Review, Vol. XXV, p. 874 (June, 1936); L. H. Weir, “Parks and Recreation,” 
Municipal Year Book, 1987, pp. 64-69. 

s Frank M. Stewart, “City-County Contractual Relationships,” Public Man- 
agement, Vol. XIX, pp. 14-17 (Jan., 1937). 
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Certain Tennessee counties were provided with budget systems by special 
laws. New Hampshire, in 1935, enacted an optional town budgeting law 
under which 68 towns were operating by the end of 1936. A provision of 
Missouri’s county budget law prohibiting the county governing body 
from revising the estimates of expenditures submitted by the circuit 
court and circuit clerk, was upheld by the supreme court of that state 
against the contention that it constituted an unlawful delegation to the 
court and clerk of the power to tax." 

Several states enacted legislation designed to improve local accounting 
methods and secure reliable audits of local accounts. The most compre- 
hensive measure of this character was that enacted by Kansas in 1935. 
The Kansas statute sets up a state municipal accounting board charged 
with the licensing of municipal accountants. Within two years after July 
1, 1935, and annually thereafter, all counties and all cities of the first and 
second classes must have their accounts audited by either municipal public 
accountants or certified public accountants; and by January 1, 1942, a 
uniform system of accounting prescribed by the state authorities must 
be installed and in operation in all counties, townships, and other local 
units. By the terms of legislation enacted in 1935, Idaho counties are re- 
quired to have biennial audits according to specifications prescribed by 
the state bureau of public accounts; while all county officers in Alabama 
are required to keep accounts and make reports in conformity to a uni- 
form system prescribed by state authorities.*8 

Revenue and Taxation. During recent years, increased expenditures for 
relief, coupled with mounting delinquency in property-tax payments, 
have made it imperative that the states make new sources of revenue 
available to the local units. The necessity for such action has been es- 

57 General Acts of Alabama, 1935, nos. 300, 379; Laws of Colorado, 1935 (reg. 
segs.), ch. 158; General Acts and Resolutions of Florida, 1935, p. 165; Laws of Indiana, 
1935, chs. 150, 178; Statutes of Nevada, 1935, ch. 44; Laws of New Hampshire, 1936, 
ch. 9; Acts of New Jersey, 1936 (reg. sess.), ch. 211; Laws of Pennsylvania, 1985, nos. 
384, 386, 419; Private Acts of Tennessee, 1935 (reg. sess.), Vol. I, chs. 483, 759, 
797; State v. Thatcher, 94 S.W. (2d) 1058 (Supreme Court of Missouri, 1936); A. E. 
Buck, “Municipal Budgeting,” Municipal Year Book, 1987, pp. 21-25. See also 
infra, “‘State-Local Relations.” The New Jersey statute, although constituting a 
step in the direction of orderly financial planning, will apparently require sup- 
plementary legislation if the purpose of the law is to be realised. Ses George A. 
Shipman and Harold J. Saum, Changes Made by the Local Budget Act of 1986 (Prince- 
ton Local Government Survey, Nov. 23, 1936), p. 16. 

58 General Laws of Alabama, 1986, no. 26; General Laws of Idaho, 1935 (reg. sess.), 
ch. 80; Kansas Session Laws, 1936, ch. 275. In Oregon, a law of 1929 requiring the 
secretary of state to prescribe a uniform system of accounting for counties and 
other local government units was supplanted in 1985 by a statute directing that 
officer to prescribe systems of accounting and make periodic audits for such of the 
local units as elect to make use of that service, Oregon Laws, 1935 (reg. sess.), ch, 
405. i ‘ y ` ; 
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pecially acute in those states in which fixed limitations on local property 
levies have been imposed by statute or by constitutional provision. For 
the most part, the various states have met the need for additional local 
revenues by sharing with the local units the proceeds from certain state- 
administered taxes, by making direct grants to the localities from the 
state treasury, or by a combination of these methods. The taxes most 
commonly shared with the local units are those on sales, income, gasoline, 
and liquor. 

During the biennium under consideration, California provided for dis- 
tribution to counties and cities of fifty per cent of all license fees collected 
under the provisions of the state alcohol control act; while Oregon 
amended her law to provide for distribution to the local units of a larger 
portion of ‘the receipts from the liquor tax. California also provided for 
apportionment to counties of a part of the proceeds from motor vehicle 
license fees; while the counties of Washington were allotted a share of the 
proceeds from the gasoline tax. Florida levied a tax on chain stores, the 
proceeds from which were to be distributed to the counties for school 
purposes; while Delaware levied a state-administered county income tax 
to provide revenue for relief purposes in New Castle county.®? 

In the field of state grants and subsidies may be mentioned a Kentucky 
statute appropriating funds to be distributed to the counties for highway 
purposes; a Florida act providing for an additional apportionment to 
counties from funds of the state racing commission; and a Wisconsin law 
providing for grants to counties for public-health nursing. Moreover, 
in conformity to the requirements of the federal Social Security Act, the 
statutes of the period providing for county administration of old-age 
pensions, mothers’ pensions, and pensions for the blind regularly pro- 
vided for partial reimbursement of the local units by the state for ex- 
penditures made for those purposes." Also of interest in this connection 
are laws of Colorado and Oregon providing for the distribution to counties 
of funds received from the federal government under the terms of the 
Taylor Grazing Act, and a law of Vermont providing for the distribution 
to towns of federal funds received under the Weeks law.® 

W Statutes of California, 1935, chs. 330, 362; Laws of Delaware, 1935, ch. 12; Gen- 
eral Acts and Resolutions of Florida, 1985, p. 193; Oregon Laws, 1985 (reg. sess.), 
ch. 427; Session Laws of Washington, 1935, ch. 111. 

"9 General Acts and Resolutions of Florida, 1935, p. 980; Acts of Kentucky, 1936 


(reg. sess.), ch. 5; Wisconsin Session Laws, 1985, ch. 556. See infra, ‘‘State-Local 
Relations.” 

" Bee General Laws of Alabama, 1935, nos. 448, 496; Statutes of California, 
1935, chs. 633, 703; Laws of Illinois, 1985 (reg. sess.), p. 256; Laws of Indiana, 1936, 
ch. 3; Acts of Louisiana, 1936, nos. 33, 53, 57; Laws, Resolutions, and Memorials of 
Montana, 1935, ch. 170; Laws of New Hampshtre, 1935, ch. 127; Acts of New Jersey, 
1936 (reg. sess.), ch. 31; Session Laws of Wyoming, 1935, ch. 101. 

® Laws of Colorado, 1935 (reg. seas.), ch. 123; Oregon Laws, 1935 (reg. sess), 
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Several states, with a view to alleviating the distress of hard-pressed 
property owners,. enacted laws providing for installment payment of 
taxes, waiving penalties, and extending time of payment." Florida es- 
tablished in each county a delinquent tax adjustment board vested with 
authority to compromise delinquent taxes on real and personal property 
for 1933 and previous years, the action of the county board being subject 
to review by a state board of appeals. Minnesota enacted a law designed 
to facilitate the control and gale of lands which have become public 
property through tax delinquency.“ 

Indebtedness. During the period under consideration, several states took 
action to liberalize the power of their local units to borrow for relief pur- 
poses. Thus, Ohio authorized the issuance of county relief bonds in an- 
ticipation of revenue from the public utility tax; Iowa provided that in- 
debtedness incurred solely for relief purposes should not be construed 
as having been incurred for general or ordinary purposes; and Indiana 
enacted a statute designed to facilitate local borrowing for relief. Also 
in the direction of liberalizing local borrowing power is a proposed con- 
stitutional amendment in New York, which was given first legislative 
passage in 1935, to the effect that debts incurred by counties, cities, 
towns, and villages for certain designated revenue-producing utilities 
shall not be included in computing the debt limit of the issuing munici- 
pality.® . 

On the other hand, some states took action to restrict local borrowing. 
In North Carolina, for instance, a constitutional amendment proposed in 
1935 and ratified in 1936 provides that, except for certain enumerated 
purposes, the legislature shall have no power to authorize counties to 
contract new indebtedness in any year in excess of two-thirds of the 
amount to which county indebtedness has been reduced during the pre- 
ceding year, unless the contracting of such new indebtedness is made 
contingent upon the approval of the voters of the county. New Jersey’s 
new local-budget law made more drastic the existing limitations upon 
the power of local units in that state to issue tax-anticipation notes and 
obligations secured by tax-delinquent property. Virginia provided that, 
after January 1, 1937, all bonds issued by counties and magisterial dis- 


. ch. 120; Acts and Resolves of Vermont, 1935 (reg. sess.), no 220. See infra, ‘“Federal- 
Local Relations.” 

a Laws of Maryland, 1935, ch. 387; Public Acts of Michigan, 1935, no. 57; 
Session Laws of Nebraska, 1935 (spec. sesa.), ch. 15. 

H General Acts and Resolutions of Florida, 1935, pp. 1805, 1311; Session Laws of 
Minnesota, 1985 (reg. sess.), ch. 386. 

8 Laws of Indiana, 1938, ch. 117; Acts and Joint Resolutions of Iowa, 1935, ch. 
69; Laws of New York, 1935, p. 1917; Legislative Acts and Joint Resolutions of Ohio, 
1985 (reg. seas.), ch. 571." 
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tricts shall be in serial form, payable over a period of not more than thirty 
years in annual or semi-annual installments beginning not later than five 
years after the date of issuance.” 

Purchasing. Some progress in the direction of improved purchasing pro- 
cedure was made during the biennium. Central purchasing agencies were 
provided for Nassau county, New York; Allendale and Darlington coun- 
ties, South Carolina; Cocke county, Tennessee; and Bryan and Decatur 
counties, Georgia. Purchases by Chilton and Madison counties, Alabama, 
were required to be made on the basis of competitive bidding; and pur- 
chases by Sullivan county, Tennessee, must now be authorized by the 
county judge or chairman of the county court. Four Maine statutes pro- 
viding optional manager charters for as many towns provided that the 
town manager should act as purchasing agent. Wisconsin, by general law, 
authorized the appointment of purchasing agents in counties having a 
population of less than 250,000; while Indiana required that county high- 
way materials and equipment be purchased on the basis of competitive 
bidding." ; 

The Fee System. Several states took significant steps, during the bien- 
nium under consideration, in the direction of limiting or abolishing the 
fee system of compensating local officials. In South Carolina, final legis- 
lative approval, following ratification by the voters, was given to consti- 
tutional amendments authorizing the general assembly to enact local or 
special laws fixing the compensation of county officers and requiring that 


s Acts of New Jersey, 1936 (reg sess.), ch. 211; Public Laws and Resolutions of 
North Carolina, 1935, ch. 248; Acts of Virginia, 1936 (reg. sess.), ch. 372; George 
C. 8. Benson, “State Constitutional Development in 1936,” in this Ruvmw, Vol. 
XXXI, pp. 280-285 (Apr., 1937); George A. Shipman and Harold J. Saum, op. cit., 
pp. 7-11. Also of significance in its relation to the problem of local indebtedness is 
the decision of the United States Supreme Court (Ashton v. Cameron County Water 
Improvement Dist., 298 U. S. 513) declaring unconstitutional the Municipal Debt 
Readjustment Act passed by Congress in 1984. The operation of this act within 
any state was made contingent upon state consent, and during 1935 numerous state 
legislatures enacted legislation authorizing their local subdivisions to avail them- 
selves of the provisions of the law. Although relatively few applications were made 
under the act for the readjustment of local indebtedness, it is probable that the 
mere existence of the act was influential in other instances in securing the consent 
of minority creditors to composition agreements. Cf. Legal Notes on Local Govern- 
ment, Vol. II, p. 10 (July, 1936). 

6? Local and Special Acts of Alabama, 1936, nos. 1, 45, 149; Acts and Resolutions 
of Georgia, 1935, pp. 580, 680; Laws of Indiana, 1935, ch. 145; Private and Special 
Laws of Maine, 1935, chs. 12, 48, 52, 58; Laws of New York, 1936 (reg. seas.), ch. 
677; Acts and Joint Resolutions of South Carolina, 1936, nos. 745, 921; Private 
Acts of Tennessee, 1935 (reg. sess.), Vol. II, chs. 599, 780; Wisconsin Session Laws, 
1935, ch. 150. At least two Tennessee counties saw the repeal of existing statutes 
providing for purchasing agencies therein. Private Acts of Tennessee, 1935 (reg. sess.), 
Vol. I, ch. 129; ibid., Vol. HI, ch. 606. 
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fees collected by such officers be paid into the county treasury. Acting 
under authority of these amendments, the general assembly enacted 
legislation placing all or certain officers in several counties upon a salary 
basis.*® In Texas, a constitutional amendment proposed by the legis- 
lature in its regular 1935 session and ratified by the voters in August of 
the same year requires that county officers in counties having a popula- 
tion of 20,000 or more shall be on a salary basis, and provides that in 
counties of less than 20,000 inhabitants the respective commissioners’ 
courts shall determine whether county officials shall be compensated by 
fees or salaries. The amendment directed the legislature to provide legis- 
lation for carrying its provisions into effect, and a statute for that purpose 
was promptly enacted.® 

A constitutional amendment proposed and ratified in 1985 empowers 
the legislature of Alabama to regulate the compensation of tax assessors, 
tax collectors, probate judges, circuit clerks, sheriffs, and registers of 
chancery courts in the counties of Calhoun and Tuscaloosa, and to place 
such officers on a salary basis in lieu of fees. The proposed constitutional 
amendment in Pennsylvania providing for consolidation of Philadelphia 
county with the city of Philadelphia prohibits the use of the fee methoc 
of compensation by the consolidated city.” 

On the other hand, attempts to place fee officers on a salary basis were 
defeated in certain instances by. vote of the people or by court decision. 
Thus, the voters of Alabama, in the 1936 election, defeated a proposed 
constitutional amendment which would have placed the tax assessor, 
tax collector, and probate judge of Limestone county on a salary basis;7 
while special acts replacing fee-supported justices of the peace with 
salaried judges in Hamilton and Unicoi counties, Tennessee, were held 
invalid by the state supreme court.” 


68 Acts and Joint Resolutions of South Carolina, 1935 (reg. sess.), nos. 17, 20, 62, 
188, 255; ibid., 1936, nos. 655, 680. 

$? General and Special Laws of Texas, 1935 (reg. sess.), Vol. II, p. 1235; ibid. 
- (2nd spec. sess.), ch. 465; J. Alton Burdine, “Abolition of Fee System,” National 

` Municipal Review, Vol. XXV, pp. 242-243 (Apr., 1936). By specific exception in the 
amendment, county surveyors, public weighers, and notaries public continue on a 
fee basis. 

10 General Laws of Alabama, 1935, no. 549; Laws of Pennsylvania, 1935, p. 1385; 
George C. S. Benson, “State Constitutional Development in 1935,” in this Ruviaw, 
Vol. XXX, pp. 275-279 (Apr., 1936). The Alabama amendment also author-zes 
consolidation of the enumerated offices. 

n Charles W. Edwards, ‘Consolidation of Offices Defeated,” National Municipal 
Review, Vol. XXVI, pp. 145-146 (Mar., 1937). 

n Private Acts of Tennessee, 1935 (reg. sess.), Vol. I, chs. 218, 410; State v. Mur- 
rell, 169 Tenn. 688, 90 S.W. (2d) 945 (1936); Gouge v. McInturff, 169 Tenn. 378, 
90 8.W. (2d) 753 (1936); Gouge v. Mcinturff, 170 Tenn. 72, 92 S.W. (2d) 198 
(1936). 
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V. HOME RULE AND OPTIONAL CHARTERS 


The framing of county home-rule charters and the adoption of alterna- 
tive forms of government were checked by judicial decision in Ohio and 
Nebraska, respectively. Under the home-rule amendment adopted in 
1933, four of Ohio’s large urban counties—Cuyahoga (Cleveland), Hamil- 
ton (Cincinnati), Lucas (Toledo), and Mahoning (Youngstown)—voted 
on home-rule charters in November, 1935. Of the four, only that for 
Cuyahoga was approved by the voters, and the charter so approved was 
subsequently invalidated by the state supreme court in a decision which 
seems to strip the constitutional home-rule provision of most of its 
effectiveness. A proposal for the election of a new charter commission was 
submitted to the Cuyahoga county voters in the 1936 election, but was 
defeated.” In Nebraska, the optional statute of 1933 under which Douglas 
county (Omaha) had adopted the manager plan of government to take 
effect January 1, 1937, was invalidated by the state supreme court on the 
ground that a county manager is a public officer and that, under the 
constitution, all county officers must be elected.“ Home-rule charters | 
were recently voted upon and rejected by the electors of San Luis Obispo 
and Kern counties, California, a revision of the Butte county charter 
being similarly defeated.” 

Following the defeat, in the 1934 election, of a popularly-initiated 
amendment to the Michigan constitution which would have provided for 
county home rule, the legislature of that state proposed another home- 
rule amendment to be submitted to the voters in 1936. The defeat of this 
proposal in the 1936 election would seem to be a matter of little regret, 
since, as contrasted with the earlier proposal, it was of a thoroughly un- 
` satisfactory nature, providing for no changes in county government which 
could not now be effected by statute.” 

Most progress in the direction of permitting counties to adopt modern 
forms of government was made, during the period under consideration, 
in New York. In its 1935 session, the legislature of that state enacted the 
so-called Buckley optional-charter law authorizing the adoption by 
popular vote of either of two alternative forms of county government. 


™ Btate v. Krause, 130 Ohio St. 455, 200 N.E. 512 (1936); R. C. Atkinson, 
“County Charter Elections in Ohio,” National Municipal Review, Vol. XXIV, pp. 
702-703 (Dec., 1935); P. W. Wager, note in ibid., Vol. XXV, p. 748 (Dec., 1936). 
For a comprehensive discussion of the court decision, see Earl L. Shoup, “Judicial 
Abrogation of County Home Rule in Ohio,” in this Rmvinw, Vol. XXX, pp. 540- 
546 (June, 1936). . 

™ State v. Tusa, 180 Neb. 528, 265 N.W. 524 (1936). 

% Charles Aikin, “Three Counties Reject Home Rule Charters,” National Munic- 
ipal Review, Vol. XXIV, pp. 537-539 (Oct., 1935). 

" Public Acts of Michigan, 1935, p. 469; W. P. Lovett, “County Amendment 
Defeated,” National Municipal Review, Vol. XXV, p. 742 (Dec., 1936). 
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One of these, designated the “county president” plan, is essentially an 
application to county government of the strong-mayor form of city 
government; the second, or ‘county manager,” plan provides for an 
administrative head of the county government to be appointed by the 
board of supervisors. Under both plans, the board of supervisors remains 
as the policy-determining body of the county. The manager form of 
government provided by the Buckley law was adopted by the voters of 
Monroe county (Rochester) in the November election of 1935 and became 
effective on January 1, 1936.77 

In addition to enacting the Buckley law, the New York legislature in 
1935 gave second legislative approval to a constitutional amendment di- 
recting the enactment of laws to provide alternative forms of government 
for counties outside New York City, and permitting the making of certain 
improvements in county government which had formerly been blocked 
by constitutional provisions.”® Acting under authority of this amendment, 
which was approved by the voters in November, 1935, the state legislature 
in 1936 enacted the so-called Fearon-Parsons optional-charter law, 
authorizing any county outside New York City to retain its existing form 
of government or to adopt any of five optional forms provided by the 
statute. These five optional forms consist of: (1) an elective county execu- 
tive form; (2) an appointive county executive form with full adminis- 
trative powers vested in the executive; (3) an appointive executive form _ 
under which the administrative powers of the executive are restricted by 
the requirement that all executive appointments be confirmed by the 
board of supervisors; (4) a “board of district supervisors” form under 
which the present board of supervisors will be replaced by a board of 
five, seven, or nine members (depending upon the population of the 
county) elected by districts; and (5) a board of supervisors form under 
which the existing form of governing board is retained but with additional 
powers of local legislation. It will be noted that only one of these plans— 
the fourth—permits the substitution of a small governing board for the 
present board of supervisors. Any one of the five alternative forms of 
government may be submitted to the county voters, upon proper petition, 
at a general election held in any odd-numbered year, the latter stipulation 
making impossible any action prior to 1937. 

One definite accomplishment made possible by the recent amendment 
is already a matter of record in the form of the modern charter for Nassau 
county which was referred to the voters of that county by the regular 
legislative session of 1936, was approved by the voters in the November 


T! Laws of New York, 1935, ch. 948. See supra, “County and Town Executives.” 

78 Laws of New York, 1935, p. 1909. The amendment was given its first legisla- 
tive approval in a special session of 1934. 

1 Laws of New York, 1986 (reg. sess.), ch. 828. 
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election of that year, and will become effective on January 1, 1938.8 The 
reforms provided by the new charter, which was drafted by the Con- 
sultant Service of the National Municipal League at the request of 
the Nassau County Commission on Governmental Revision, include 
“a county executive (elective), a modern budget system, centralized and 
, modernized assessment of taxes, county-wide administration of health 
and welfare functions, and a district court with professional judges to 
replace the justices of the peace.” % The new charter has been sustained 
by the courts against the contention that it was invalid as constituting 
special legislation.” 


VI. INTERGOVERNMENTAL RELATIONS 


State-Local Relations. The years 1935 and 1936 witnessed a further ex- 
tension of state control over the activities of counties and townships, as 
well as the enactment of a number of statutes enjoining coöperation by 
the local units with state authorities in various matters. For the most 
part, the new laws provided for control of the administrative type, in 
most instances merely making new applications of the devices already 
well known in that field. 

Annual financial reports to state authorities were required of counties 
in Maryland and of counties, first-class townships, and poor districts in 
Pennsylvania, Local governmental units in California were required to 
make reports on outstanding indebtedness to the state department of 
finance, and thenceforth to report new issues of bonds to that agency. 
Colorado amended her local-budget law to provide a procedure for com- 
pelling local governments to file their budgets with the state tax com- 
mission. In Alabama, Idaho, Kansas, New Hampshire, and Pennsylvania, 
state agencies were given authority to prescribe forms to be used by local 
units in auditing, accounting, reporting, and/or budgeting, Alabama also 
providing for a biennial audit of county records by a state division of 
departmental and county audits.# Moreover, the new public-welfare 


8° Laws of New York, 1986 (reg. sess.), ch. 879. Another charter, referred to the 
voters of Nassau county by the legislative session of 1935, had been rejected in the 
1935 election. See Laws of New York, 1935, ch. 938; Alfred Douglas Olena, “A 
Home Rule Charter for Nassau County, New York,” National Municipal Re- 
view, Vol. XXVI, pp. 82-87 (Feb., 1937). 

"Thomas H. Reed, “Nassau County Adopts a New Charter,” National 
Municipal Review, Vol. XXV, p. 741 (Dec., 1936). See also Editorial Comment, 
ibid., Vol. XXV, p. 312 (June, 1936). 

8 Burke v. Krug, 291 N.Y.S. 897 (1936); Matter of Burke v. Krug, 272 N.Y. 
575, 4 N.E. (2d) 744 (1986). 

® General Laws of Alabama, 1935, nos. 26, 218, 300; Statutes of California, 1935, 
ch, 82; Laws of Colorado, 1935 (reg. sess.), ch. 158; General Laws of Idaho, 1935 
(reg. seas.), ch. 80; Kansas Session Laws, 1935, ch. 275; Laws af Maryland, 1935, 
ch. 355; Laws of New Hampshire, 1935, ch. 9; Laws of Pennsylvania, 1935, nos. 
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laws quite generally conferred upon the state welfare departments broad 
authority to prescribe forms for local welfare records and reports and to 
issue rules and regulations governing practices-and procedures of local 
welfare offices. 

State approval or review of the action of local authorities was provided 
for by various statutes. Louisiana appears to have been most productive 
of legislation of this type, new laws in that state requiring approval by 
the appropriate state agencies before parishes or other local units may 
borrow money, construct highways, or provide airports. In Indiana, all 
supplementary appropriations made by local governments after adoption 
of the regular budget must now be approved by the state board of tax 
commissioners. Wisconsin provided that disputes between counties re- 
lating to relief expenditures, which had previously been settled in the 
first instance by the courts, should thenceforth be settled by the state 
industrial commission, subject to appeal to the courts.® In conformity to 
requirements of the federal Social Security Act, most of the recently- 
enacted state statutes which provide for local administration of old-age 
pensions, mothers’ pensións, and pensions for the blind authorize appeal 
to the state welfare department by persons denied assistance by the local 
authorities. 

In several instances, state agencies were charged with the appointment 
or removal of local officers or employees, or with acting concurrently with 
local authorities in making such appointments or removals. Louisiana 
provided that the state civil service commission shall control the selection 
of appointive parish and municipal officers; that parish school boards may 
employ teachers only with the approval of a state school budget com- 
mittee composed of the governor, state treasurer, and state superinten- 
dent of public education; and that deputy sheriffs may be dismissed, or 
have their duties or compensation changed, only with the approval of 
the state bureau of criminal identification and investigation. New Mexico 
provided that appointments of district health officers by district boards 
must have the approval of the state board of public welfare; while Ala- 
bama provided that license inspectors should be appointed by the gover- 
nor in counties of over 150,000 inhabitants.™ Several states, in providing 


384, 386, 419. In Pennsylvania, state associations of local officers participate in the 
preparation of forms for use by the local units. See supra, ‘Organization of Local 
Officials.” j 

" See footnote 7. 

8 Laws of Indiana, 1935, ch. 150; Acts of Louisiana, 1935 (2nd spec. sess.), no. 
6; thid., 1935 (4th spec. sesa.), no. 24; ibid., 1936, no. 222; Wisconsin Session Laws, 
1935, ch. 453. 

2 General Laws of Alabama, 1935, no. 265; Acts of Louisiana, 1935 (2nd spec. 
segs.), no. 25; ibid. (8rd spec. sess.), nos. 10, 21; Laws of New Mexico, 1935, oh. 131. 
Jefferson is the only Alabama county having a population of more than 160,000. 
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for local welfare agencies of various types, stipulated that the personnel 
of such agencies, in its entirety or in part, should be selected subject to 
the approval of designated state authorities.® 

The grant-in-aid continued to be used as a means of insuring minimum 
services by the local units and at the same time extending state super- 
vision over the local governments. Alabama set up a new state “minimum- 
program fund” to assist counties and cities in maintaining a standard 
educational program and to aid in equalizing educational opportunities. 
The local school authorities, as a condition precedent to receipt of state 
aid, are required to levy all authorized local taxes for school purposes. 
On condition that the local units meet specified requirements with respect 
to financial participation, state grants to local governments were author- 
ized in North Carolina for health purposes and in Virginia for relief. As 
indicated elsewhere, provisions for state grants for local welfare activities 
were common. 

In addition to the statutes providing for state supervision and control 
over local government, several laws were passed authorizing local units 
to codperate with state authorities in carrying on certain activities. Thus, 
Oklahoma counties were authorized to codperate with the state conserva- 
tion commission in checking and preventing soil erosion; the counties of 
Oregon were authorized to codperate with state and federal agencies in 
exterminating injurious and disease-bearing rodents; counties and other 
subdivisions in Alabama were empowered to codperate with the state 
armory commission in the construction of armories; two Minnesota 
statutes provided for coöperation between the state bureau of criminal 
apprehension: and local law-enforcement officers; while the new statutes 
with respect to state and county planning agencies quite generally en- 
joined coöperation between the state and local authorities.** 

Federal-Local Relations. Inasmuch as the regulation of local govern- 
ment is, under the federal Constitution, in the hands of the respective 
states, there has been a tendency to ignore the growing list of contacts 
between the local units and the national government. Prior to the de- 
pression, contacts between national authorities and rural local govern- 
ments were not numerous; but during the past few years, with financially 


2! Acts of Arkansas, 1985, p. 54; Laws of Colorado, 1936 (2nd spec. sess.), ch. 5; 
Acts of Louisiana, 1936, no. 14; Laws of Maryland, 1935, ch. 686; Laws of North 
Dakota, 1935, ch. 123; Oregon Laws, 1935 (spec. sess.), ch. 55; Laws of South Dakota, 
1935, ch. 98; Laws of Utah, 1985, ch. 69; Session Laws of Wyoming, 1938, ch. 64. 

8t General Laws of Alabama, 1935, no. 295; Public Laws and Resolutions of North 
Carolina, 1935, ch. 142; Acts of Virginia, 1936 (reg. sess.), ch. 223. See supra, 
“Revenue and Taxation.” ; 

89 General Laws of Alabama, 1935, no. 276; Session Laws of Minnesota, 1935 
(reg. sess.), chs. 195, 197; Session Laws of Oklahoma, 1935, p. 343; Oregon Laws, 
1935 (reg. sess.), ch. 259; supra, “Planning and Zoning.” 
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embarrassed states and localities looking more and more to the central 
government for assistance, these contacts have increased in both number 
and significance. This fact is evidenced by the enactment during recent 
years of a large number of state statutes authorizing local governmental 
units to coöperate with the national authorities in various ways and to 
meet federal requirements for financial assistance. 

` Of the statutes of this character enacted during the biennium under 
consideration, several were in the nature of general enabling acts authoriz- 
ing counties or other local units to construct public-works projects with 
the aid of federal funds and to enter into the necessary contracts with 
respect thereto.™® Others authorized action with respect to particular 
matters. Thus, Mississippi and Weshington authorized the creation of 
flood-control districts to coéperate with the federal government in flood- 
control projects; Montana provided that counties might convey to the 
United States for national forest purposes lands acquired for delinquenz 
taxes, and might deed county-owned land to either the state or the na- 
tional government for park purposes; Alabama authorized local agencies 
to contract with federal authorities concerning electrification; Idaho em- 
powered counties to codperate with federal agencies with respect to recla- 
mation, drainage, and drought relief; while counties in North Carolina 
were authorized to aid and codperate in the planning, construction, and 
operation of federal housing projects.” An indirect relationship between 
the national and local governments is involved in the system of federal 
insurance of bank deposits. Under this scheme, the national government 
becomes the insurer of public as well as private funds deposited in banks, 
and some states have already authorized counties and other subdivisions 
to accept federal deposit insurance in lieu of other security for local 
funds.* 

A problem of adjusting national and local interests which promises to 
become of increasing significance occurs when the federal government, in 
the course of its resettlement and conservation activities, purchases large 
blocks of land and.thereby removes such property from the local tax rolls. 
It is said, for instance, that Oregon’s recently enacted county consolida- 
tion law had its inception in the distress of Jefferson county, which is 
located in the dry section of central Oregon and in which the federal 


%° Acis and Resolves of Massachusetts, 1935, ch. 404; Session Laws of Minnesota, 
1985 (reg. sess.), ch. 125; Laws of New Hampshire, 1985, ch. 118; Laws of South 
Dakota, 1935, ch. 161; Public Acts of Tennessee, 1935 (spec. sess.), ch. 11; Session 
Laws of Washington, 1935, ch. 107. 

" General Laws of Alabama, 1935, no. 155; General Laws of Idaho, 1935 (1st 
spec. sess.), ch. 52; Laws of Mississippi, 1936 (reg. sess.), ch. 188; Laws, Resolutions, | 
and Memorials of Montana, 1935, chs. 189, 150; Public Laws and Resolutions of 
North Carolina, 1935, ch. 408; Sesston Laws of Washington, 1935, ch. 160. 

% Oregon Laws, 1936 (reg. sess.), ch. 30; Laws of Pennsylvania, 1985, no. 47. 


COUNTY AND TOWNSHIP GOVERNMENT IN 1935-36 913 


government had bought up a number of sub-marginal farms and removed 
the inhabitants;* and similar situations have been created in other states 
as a result of projects of the Resettlement Administration. That the 
federal government is not unmindful of this problem is indicated by a 
recommendation of President Roosevelt’s Great Plains Committee that 
federal compensation to local governments, through the respective states, 
be provided in cases where acquisition of land by the federal government 
results in a shrinkage of the local tax base.“ Moreover, provisions along 
analogous lines have already been incorporated in some federal statutes 
such as the Taylor Grazing Act providing for the withdrawal of certain 
grass lands from homestead entry and the leasing for grazing purposes 
of the lands so withdrawn. According to the terms of the Grazing Act, 
one-half of the amount received from grazing permits in any grazing dis- 
trict is to be paid annually to the state concerned, ‘‘to be expended as the 
state legislature may prescribe for the benefit of the county or counties in 
which the grazing district is situated.’’** It would seem that some such 
provision for a subsidy to the local units offers the most feasible alterna- 
tive to geographic consolidation in instances where federal purchases 
reduce the tax base to a point where it will no longer support the neces- 
sary local services.” 


3 Charles McKinley, “Oregon Permits County Consolidation,” National Munic- 
ipal Review, Vol. XXIV, p. 352 (June, 1935). 

~ The Future of the Great Plains (Report of the Great Plains Committee), 
House Doc. 144, 75th Cong., Ist Sess. (Feb. 10, 1987), pp. 78-79. 

* 48 Stat. at. L. 1269. See supra, ‘“Revenue and Taxation.” 

% For some constitutional aspects of the problem involved in such purchases, 
see D.S.M., “State Taxation of Federal ‘Proprietary’ Instrumentalities,”’ Temple 
Law Quarterly, Vol. XI, pp. 388-8965 (Apr., 1937). 
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Governmental and Party Leaders in Fascist Italy.* Study of the gov- 
ernmental and party leaders of Italy may contribute to our understanding 
of the Fascist state, whether we are concerned with public law, compara- 
tive government, or comparative politics. The application of the rules of 
law by any public law agency is affected by the characteristics of those 
who constitute the agency. Agencies of comparable legal authority exer- 
cise their discretion differently when they are differently related to the 
social context in which they operate. Whatever affects the relative 
strength of the groups with which an agency is affiliated affects the rela- 
tive strength of the agency. Hence it is important to ascertain the class, 
skill, personality, and attitude characteristics of officials in relation to 
the composition of the community as a whole. . 

The present analysis of Fascist Italy therefore begins by classifying 
the agencies of the Italian state into those which, when examined from the 
viewpoint of public law, are “rising,” and those which are “falling” (or 
at all events not rising). We shall eliminate from consideration those 
agencies consisting of a single individual, like the king and the chief of 
the government. Among the pre-Fascist organs of government, two have 
risen: the cabinet and the prefects. The cabinet has attained more free- 
dom from the control of Parliament, and widened its legislative scope. 
The prefects have more authority, including direct contro] over locsl 
government. The following organs of pre-Fascist Italy have fallen (or nct 
risen): Senate, Chamber, ministers of state, and podesté. All of the new 
agencies introduced by the Fascists are obviously “rising” (when com- 
pared with pre-Fascist institutions).! 


I 


Much of the material assembled in this study of governmental and 
party élites? is on public record. The communiqués of the Ufficio Stampa ` 
(later the Under-Ministry and finally Ministry for the Press and Propa- 
ganda) are usually short and matter of fact. The editorial comment which 
follows a biography often yields more information than the biography, 
because the official news stresses the relationship between the individual 
and his new job, and the editorial eulogy often provides more intimate 


* The assistance of the Social Science Research Committee of the University of 
Chicago is gratefully acknowledged. 
. 3 For basie distinctions, reference may be made to Santi Romano, Corse dé 
Diritio amministrativo (1931), and Oresta Ranelletti, Elements di Diritto Pubblico 
Italiano (1933). j 

23 The term élite is used in no invidious or romantic sense. It designates those who 
exercise thé most influence in a given situation in which influence is appraised, for 
purposes of analysis, in a determinate way. 
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Taste 1 
OLASS ANALYSIS 





as Number Lesser . 
O =origin of Proletariat Bour- Plutoc- | Aristoc- 
P=oresent status Cases geoisie racy racy 
Rising Agencies 
Cabinet.............. 24 (0) 3 12 7 2 
; P 0 0 20 4 
Grand Counoil........ 9 (0) 0 7 1 1 
P 0 0 7 2 
Party Executive Com.. 7 (8) 0 6 0 1 
P 0 2 4 1 
Provincial Party Sec... 66 (9) 3 50 9 4 
P 0 20 42 4 
Chief Exec. Nat'l Unions 
and Associations... . 12 (0) 0 10 1 1 
P 0 0 11 1 
Prov. Secs. Union Agric. 
Workers............ 53 oO 0 53 0 0 
P 0 53 0 0 
Prov. Secs. Union In- 
dustrial Workers... . 51 (8) 0 -51 0 0 
P 0 46 5 0 
Prov. Secs. Union Com- 
mercial Workers..... 43 (0) 4 39 0 0 
P 0 43 0 0 
Prov. Secs. Employers 
Associations........ 43 0 0 28 12 5 
P 0 4 34 5 
Declining Agencies 
Senate..... cic eee 190 o 3 87 54 46 
P 0 60 78 52 
Chamber........ l... 187 (6) 16 93 `” 50 28 
P 0 95 64 28 
Ministers of State..... 16 (0) 0 6 3 7 
-P 0 1 7 8 
Podest&............-. 88 O 3 5 18 12 
P 0 3 23 12 
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details. The Italian Who’s Who (Chi’e? Dizionario degli Italiani d'oggi) 
is more devoted to literary than to political figures. A special dictionary 
concerned wholly with politicians (La Nazione Operante, Edoardo Savinio, 
Milan, 1934) contains three thousand biographies and is indispensable 
for the minor hierarchies. Supplementary details have been gleaned from 
local publications and interviews. 

Critical comparison of sources has been relied upon to reduce the dis- 
tortions which arise from tendencies to reconstruct biography to fit the 
values of the new order of things. How far this revision may go is shown 
by some sporadic cases of politicians who moved their birthplace closer 
to the cradle of Fascism and copied the encomiums appropriate to Ro- 
magna. No biography of Mussolini forgets to play on the Romagna and 
‘the Romagnolo, for popular tradition has it that Romagna is the country 
of sunshine, wheat, and wine, and the Romagnolo are bloody, fierce, and. 
picturesque.’ 

Table 1 shows the number of cases tabulated in this investigation, and 
the data relating to class and skill. The number of cases reported does not 
necessarily correspond to the number of offices, since no person has beer. 
counted twice. He has been assigned to his most important office. Il Duce 
has not been included. In order to emphasize the more active elements 
in Parliament, the whole membership has not been studied. The 190 
senators who have taken the most active part in the senatorial sessions 
since 1929 are included, and the 187 deputies ratified in the plebiscites cf 
1929 and 1934 are reported. In general, the data depict the situation pricr 
to the Ethiopian war. 

For purposes of this investigation, four terms have been used to desig- 
nate class origins and present status. Aristocracy includes persons from 
families with titles of nobility and persons who have acquired titles in 
their own right (Fascist and pre-Fascist). Plutocracy covers persons en- 
joying high incomes. When the individual is among the wealthy few in 
his region, he is included among the plutocracy, although he may not 
qualify from the standpoint of the nation as a whole. About 15 per cent 
of those called plutocratic in this list would be excluded if we were to 
classify them according to the national income pyramid. The lesser 
bourgeoisie takes in everyone who falls short of inclusion in the plutoc- 
racy, but who stands outside the proletariat. Skilled workers, professional 
persons of middle or low income, independent business men, and exesu- 
tives of middle or low income are thus considered lesser bourgeoisie. The 
proletariat includes unskilled workers in industry and agriculture. At 
least 95 per cent of the aristocracy are sufficiently wealthy to be classified 


tA represėntatiye iced in this vein is L’Umo Nuovo by Beltramelli (Mon- 
dadori, Milan). 
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TAB 2 
: SKILL ANALYSIS 
Oxortginal skil 


E mskill by which entry 
P = present skill made into politics 
1=manual and semi-skill 6 =ceremony 
2 = engineering 7 =bargaining 
3 = physical science 8 = organizing 
4 = medicine 9 = propaganda 
5 = violence ` 10 =attorneys 


11 =no skill 
1 2 3 4 5 6 7 -8 9 10 Il 


Rising Agencies 


Cabinet......... 0.000. O 2 1 4 2 I 5 4 65 
E 1 7 2 5 4 5 
P 3 2 2 8 4 6 
Grand Council......... O 1 i 2 3 2 
E 2 1 3 2 2 
P 1 1 8 2 2 
Party Executive........ O 1 1 1 1 1 2 
E 1 8 1 2 
P 1 3 1 2 
Prov. Party Secretaries.. O 1 3 4 4 4 1 12 10 13 13 
E 3 2 2 20 4- 12 8 6 
P (all exercise 5, 8, 9) 
Chief Ex. Natl U. anad O 1 1 3 2 3 2 
ABBOC........ cee eee E 3 4 3 2 
P (all exercise 7, 8) 
Prov. Sec. Agric. Wkrs.. O 4 2 24 5 18 
E 7 37 8 COB 
P (all exercise 7, 8, 9) 
Prov. Sec: Ind. Wkrs.... O 2 1 1 ; 26 7 14 
E 1 8 37 5 
P (all exercise 7, 8, 9) 
Prov. Sec. Commer. Wkrs. O 6 3 13 2 2 6 12 
E 7 31 5 
P (all exercise 7, 8, 9) 
Prov. Seo. Empl. Assn... O 4 3 2 19 5 10 
E 2 2 19 7 3 10 
P (all exercise 7, 8, 10) 
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TABLE 2—Continued 
12 38 456 67 8 910 lt 


Declining Agencies : 
Senate......... veces oO 8 4 10 20 32 10 16 18 73 


E (Same) 
P (Same) 
Chamber............-- O (Missing) : 
E 12 17 2 8 27 20 19 18 23 41 
P (Same) 
Ministers of State...... 0 1 3 7 1-9 8 
E 3 7 1 2 3 
P (Same) ; 
Podestá sunusu 0O 83 1 2 6 14 3 3 1 6 
E (Same) 
P (Same) 2 x 


with the plutocracy, although double classification is. not used in this 
report. i 

Table 2 exhibits the data about skills, which are defined as teachable 
and learnable operations. Skills are classified into those acquired and 
exercised before entry into politics, skills bringing the individual inte 
politics, and present skills. In each of these sub-categories, the principal 
skill is recorded and other skills are omitted. Most of the categories are 
self-explanatory. Skill in ceremony is perhaps the most novel. It includes 
persons who are masters of etiquette, like aristocrats or retired army 
officers and high officials. It also includes individuals who have high sym- 
bolic value because they stand for some traditional distinction with which 
the new régime desires to associate itself (like descendants of illustrious 
personages). A third and smaller sub-category refers to individuals who, 
having attained eminence (like a famous scientist or engineer), are at- 
tached to some official agency as a symbolic gesture. Bargaining is a dis- 


tinctive skill of those engaged in business; organizing refers to the coördi- , 


nation of non-profit-making activities, public or private. Propaganda 
specialists include newspaper men, personnel of information offices, ard 
teachers of controversial subjects. The term ‘‘attorneys” includes bar 
and bench. ; 


u 


The outstanding contrast between rising and declining agencies is the 
lesser bourgeois origin of the personnel of the rising agencies. Three- 
fourths of the provincial party secretaries, and an overwhelming propor- 
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tion of all other Fascist party agencies, come from the lesser bourgeoisie. 
Half the cabinet is from this social formation. Less than a seventh of the 
podesté, a declining agency, spring from the lesser bourgeoisie, and only 
a little over a third of the ministers of state. Half of the Senate and 
Chamber cases derive from this class. 

There is evidence of a slight recovery of aristocracy under Fascism. 
Table 3 gives the percentage of deputies in the Chamber who were 
aristocrats: 

TABLE 3 
ARISTOCRATS IN THE CHAMBER OF DEPUTIES! 








Year Per cent : Year Per cent 
1861 87.6 -1919 5.7 
1904 19.5 1921 . 6.4 
1909 18.1 1924 7.5* 
1913 15.3 1929 9 .0** 


‘ 
8 ; > 


1 Ubaldo Baldi-Papini, “Le condizioni presenti della Nobilita italiana,” La 
Nobilita della Stirpe, II, 1 (1932), p. 141. 
* First election after the March on Rome. 
** First plebiscite. 


Fifteen per cent of our sample of the Chamber elected in the plebiscite of 
1934 are aristocrats. The new régime has conferred titles of nobility spar- 
ingly, although somewhat more freely than under the Liberal order. 
Biographers carefully point out (particularly when the aristocracy is old 
or the title ranks high) that the subject is a nobleman who, “instead 
of...” pursuing a life of leisure and sport, has devoted himself to public 
service, The merit of activity of this kind is always underlined for one of 
aristocratic lineage. 

Leaders of proletarian origin are sporadically found, which continues 
the situation under the pre-Fascist régimes.‘ The extent to which the 
lesser bourgeoisie contributes to the present plutocracy exhibits the 
opportunities for climbing which have been afforded by the rising 

_ agencies. 

To choose, almost at random, typical careers of those who have risen 
from the lesser bourgeoisie to the new plutocracy: 

Renato Ricci, born in 1896 in Carrara; war volunteer; member of 
Fascist party since 1919; organized a local of the party and rose to be 
vice-secretary of the national party; initiator and organizer of the Fascist 
youth movement; leader of governmentalized sport activities; became 


under-secretary of education, thus controlling physical education all over 
Italy; member of the cabinet. 


í Roberto Michels, Storia critica del movimento socialista italiano (Florence, 1921), 
Chap. 6. - 
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_ Rino Parenti, born in 1895, in Milan; non-commissioned officer during 
the war; became Fascist in 1919, participating in local squadrist action; 
constantly held local party jobs; federal secretary for Milan. 


Cases typical of other careers: 


Sampoli Aldo comes from a lesser bourgeois family and, although a 
federal party secretary for Siena, remains lesser bourgeois. Born in 1898 
in Siena; lieutenant during the War; joined party in 1921; held jobs in 
local public institutions: 


Ugo Cavallero comes from a very modest family and was made a count 
in 1928; born in 1880 in Casale, province of Asti; entered military acad- 
emy and fought during the War; in 1918, became general; after War, 
became director of the Ansaldo of Genoa, an iron and steel concern manu- 
facturing armament; appointed senator in 1926, and then called to the 
Ministry of War. When in 1928 he left the ministry, he was named count. 


Pompeo Cattaneo, born in 1885 into a wealthy family of Pavia; deco- 
rated with a war cross; joined party in.1921, and remained in local poli- 
ties; cheese. manufacturer ani secretary of the provincial employers’ 
association for commerce. 


Marquis Mario Laureati, born in Ascoli-Piceno in 1867, of the most 
outstanding noble family of the province; entered military school and 
fought in the first Ethiopian, Turkish, and World Wars, retiring as gen- 
eral; joined party in 1921; became secretary of employers’ association 
for agriculture. 


some Rossoni, born in 1882 in Ferrara into proletarian family; 
ted to United States, where he worked as a track laborer for rail- 
ica in Pittsburgh, Chicago, and New York; prominent in the radical 
labor movement among Italians in America, he later became an exponen; 
of socialism with nationalistic coloring; organized the labor unions on a 
national scale under the Fascist régime; an exponent of the syndicalist 
versus the corporative tendencies; was the duce of the labor unions and 
publisher of Lavoro Fasctsta; later under-secretary of the interior and 
then secretary of agriculture; draws salaries from the Banca del Lavoro, 
from several social insurance institutions, and from the sea salt corpore- 
tion of Italian Somaliland. ` 


Isidoro Martinelli, born in 1897 into a proletarian family of Brescia; 
fought in the War as a private; worked in a bakery and organized bakery 
workers; as a syndicalist, joined the Fascist party in 1923; became pro- 
vincial secretary of the union of commercial workers (modest income). 


m 


Possibly the outstanding revelation of the skill analysis is the relatively 
narrow recruiting base of the rising agencies. The personnel either has 20 
original skill or wields a skill very closely connected with the functions per- 
formed in the party or governmental hierarchy. The older agencies, in 
addition to skill in organization, are recruited from a wider variety of 
specialties. In a sense, the new personnel made their own jobs through the 
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organization of the party and the seizure of governmental authority. The 
new agencies are thus staffed by a highly specialized governing group. 

Conspicuous, of course, is the importance of informal violence as a 
means of entering politics. Observe, for a striking instance, the provincial 
party secretaries, twenty-nine of whom particularly distinguished them- 
selves in the squadrist phase of Fascism. Most of these had served in the 
War, and many of them had become officers, rising to a social status 
higher than they had enjoyed before. After the War, they were unable 
to live up to the new standard of life which they had come to demand; 
hence the bitter resentment from which direct action sprang. 

Most of these men no longer have to do mainly with specialized vio- 
lence, although each of the provincial party secretaries is head of the 
Fascist youth organization in his province. Civil administrative tasks 
absorb most of their energies. 

As the internal organization of the centralized régime has consolidated, 
careers have become more regularized (which is to say, bureaucratized). 
There is a growing tendency for persons to be appointed federal secretary 
in provinces where they have never been active in politics, thus gradually 
transforming the party itself into a true bureaucracy. Under such con- 
ditions, there is less possibility that the central party leadership can be 
challenged effectively by local party machines. Among the provincial 
party secretaries, no instances are to be found of persons who joined the 
party after 1924; most of them were active before the March on Rome. 
The future of this privileged group is determined chiefly by the central 
party figures. 

There are now few examples to be found of new men who enter party 
or governmental positions without an original skill of some kind. A uni- 
versity degree has become increasingly necessary for the corporative 
appointments. Some of the agencies conduct rigid competitive examina- 
tions. These offices are not civil service positions, though the distinction 
has little practical significance. Somewhat less certainty of tenure is 
compensated by higher emoluments and prospects of more rapid advance- 
ment. 

It should not be ignored that the older bureaucratic agencies have been 
infiltrated by persons who owe their careers to Fascist party service. In 
1928, the diplomatic and consular services were flooded with party men 
(the ventottistt), such as Cantalupo, Bastianini, Mazzolini, and several 
consuls-general. Among the first-class prefects, we find 22 (of 49) ap- 
pointed from outside the administration. Nine of these have records of 
vigorous squadristic action (Foschi, Tamburini, Uccelli, for example). 
Most of the high bureaucracy in the Ministry of Corporations originated 
outside the government service. 

Skill in ceremony is very prominent in the case of the podesté, a de- 
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clining agency. The decline of local government in Italy has meant an 
enlarging sphere for the prefects and the provincial party secretaries.As 
a compensation for the loss of effective local control, the podest&é have 
been chosen from individuals of local eminence. Both the Senate and the 
ministers of state show a substantial proportion of ceremonial personages. 
It will be noticed that the Chamber has 17 engineers. No doubt it would 
be consistent with our analysis of ceremony to include all of these in the 
ceremonial category. They owe their preferment to their symbolic sig- 
nificance in the ideology of Fascism, which has glorified the technical man 
at the expense of the “‘windbags” of the democratic parliament. Despite 
all the emphasis, however, it is interesting to notice that the engineers 
are few and far between in the most effective agencies. They are still 
footmen of the chariot of state, not chauffeurs. 

Despite the diatribes which have frequently been directed against 
attorneys, their number has not declined and their rôle in the state ap- 
pears to be about what it was before. The number of lawyers is now re- 
stricted, but the number of students taking the bar examinations is very 
large. The law schools actually train most of their men, not for the private 
practice of law, but for posts in the government. In this connection, it 
may be observed also that the professors of law, philosophy, and social 
science have been reduced to their pedagogical function. Before the 
Fascist revolution, the professors contributed a very high proportion of 
political leaders to Italy; indeed, 85 per cent of all of the prime ministers 
were professors. Thus far, professors (of law and education, for example) 
have been named only to specialized ministries. 

Although journalists have been frequently and fervently praised, they 
have been practically bureaucratized by the establishment of the Ministry 
of Propaganda and the Syndicate of Journalists. Editorships of important 
newspapers have occasionally been treated as party spoils. 

The importance of skill in bargaining has declined with the general 
decline in the amount of business left in private hands. The manual and 
the semi-skills contribute infinitesimally to the leadership of government 
and party. The 12 members of the Chamber who fall in this categary 
are chiefly of ceremonial significance. 

Representative careers include the following: — 

Renzo Chierici, born in 1895 in Reggio, Emilia; lesser bourgeois family; 
lieutenant during the War; joined party in 1919; went to Fiume with 
D’Annunzio, later identifying himself with the Balbo group; perhaps 


the best known squadrist in Italy; established himself in Ferrara, be- 
coming provincial party secretary. 


Giuseppe Avenanti, born in 1898 at Arcevia, province of Ancona, of 
modest bourgeois parents; volunteered in the War and became lieutenent; 
joined party in 1919, engaging in local squadrist and journalistic activity; 
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became provincial party secretary for Ancona; transferred as party secre- 
tary to Zara (apparently on account of shady activities) ; later transferred 
as federal secretary to Gorizia. 


Renzo Morigi, born in Ravenna in 1895; corporal during the War; 
comes from fairly wealthy landowning family; joined party in 1919, and 
led squadrist action throughout region of Emilia; very proud of bis. 
Romagnolo descent; world’s pistol-shooting champion, Los Angeles 
Olympic Games, 1932; provincial secretary of Ravenna and actual boss 
(ras); several times connected with central committee of the national 
party. 


Agostino Podestá, born in Novi, province of Alessandri, in 1906; par- 
ents were of the lesser bourgeoisie; law student; joined party in 1920; 
participated in squadrist activity; later organized university students; 
took J. D. and became provincial party secretary for Verona. 


Paolo Boldrin, born in Padua in 1906 of lesser bourgeois family; joined 
party in 1922; shared squadrist activity and organized students; took 
Ph.D. later and became provincial party secretary for Padua; docent 
in public law, University of Padua, and author of scholarly publications, 


Vittorio Casaccio, born in 1896, in Ragusa, of modest bourgeois parents; 
lieutenant during War; Nationalist until 1923, when Nationalists merged 
with Fascists; professor and dean in local college; organized local section 
- of the Fascio; holds a doctorate in literature; provincial party secretary 
for Ragusa. 


Epaminonda Pasella, born in 1875 in Pombino; modest family origins; 
engineer in royal navy, serving in this capacity during the War; joined 
party in 1919, organizing seamen’s union, codperating with Costanzo 
Ciano; provincial party secretary for the island of Elba. 


Nino Vicari, born in Pesaro in 1894, of lesser bourgeois family; captain 
in the army during the War; later employed in postal service; active in 
propaganda and newspaper work, and made honorary member of the 
party in 1923; provincial party secretary for Parma. 


Francesco Cortiglioni, born in Pesaro in 1898, of rather well-to-do 
family; served in war as lieutenant; later engaged in family wholesale 
Siei business; joined party in 1924; provincial party secretary for 

esaro 


Rodolfo Vagliasindi, baron of Randazzo, born in 1887 at family seat at 
Randazzo, province of Catania; served as captain in the War; as Nation- 
alist, took part in local polities; joined Fascist party in 1921; comes from 
family of wealthy landowners and is himself actively engaged in agri- 
culture; took a doctorate in chemistry and has published scientific con- 
tributions; provincial party secretary for Catania. 


Prince Michele Spadafora, born in 1874 in Palermo of one of the 
wealthiest and most noble families of Sicily; took doctorate in juris- 
prudence; joined Fascist party in 1924; podest& of Palermo. 


Count Pier-Ludovico Occhini, born in 1874 in Arezzo; wealthy land- 
owning and noble family; served in War as officer attached to propaganda 
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services; Nationalist until 1919, when joined Fascist party; holds doctor- 
ate in literature; contributor to and editor of several art reviews; aesthete 
and poet of the D’ Annunzio school; interested in local history arid art; 
podesté of Arezzo, 


Gugielmo Marconi, born in Bologna in 1874; father, Giuseppe Marconi, 
mother née Annie Jameson; family wealthy; passed early life in Italy and 
England; early experiments worked out on his family estate, Pontecchio, 
and in England where first successful results were obtained; aided by both 
Italian and English governments; recipient of several honorary degrees 
and Nobel Prize, 1909; senator, 1914; delegate to Versailles Peace Con- 
ference, 1919; 1928, named president of National Research Council; 1929 
named Marquis ; September, 1930, president of the Royal Academy and 
member of Fascist Grand Council. 


Alessandro Mazzucotelli, born of poor parents in Lodi in 1865; began 
as a blacksmith’s helper; became independent iron worker; established 
himself in a country house near Milan; interested in popular education 
and inaugurated the biennial sition of decorative arts in Monza; has 
been appointed commissar of the arts for Milan and elected a member 
of the Chamber of Deputies; has attained international renown in his 
craft. 


Among the less readily. defined skills which have been the basis of 
successful careers in the Fascist state is skill in “fixing.” The fixer is a ` 
negotiator who enhances his private income by exercising, or seeming tc 

_ exercise, governmental and party influence. He may be put on the boarc 
of directors of a corporation in the expectation that he will prevent tha 
government or the party from making trouble for the corporation; ha 
may be put on the board at the direct initiative of the political leaders 
themselves. 

The fixer is prominent in Italy because monopoly has almost, but net 
quite, supplanted competition, and all organized hierarchies are not quite 
coérdinated in a totalitarian unity. The fixer is not a simple broker wko 
brings persons of equal bargaining power together to make a deal accord- 
ing to publicly understood rules. He is the go-between when the partizs 
to an arrangement must consider many other matters than simple profit. 
He plays a part when a resort to violence or to coercive pressure may 
occur at different stages of the transaction. He handles affairs which 
would subject the parties to obloquy if publicly exposed. 

Fixers tend to stabilize the existing state of tension between private 
and public hierarchies by building up vested interests in existing am- 
biguities. Owing to the confidential nature of the transactions mediazed 
by the fixers, it is impossible to arrive at a satisfactory objective estimate 
of the relative importance of this skill. It is plain, however, that poli- 
ticians of the second and third rank very commonly trade on their sup- 
posed power. This applies particularly to the members of the rather 
innocuous Chamber of Deputies and of some of the unions and associa- 
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tions. Owing to the great centralization of the party and government, 
the fixer functions as a go-between who seeks to adjust local to central 
interests. The growth of the newly rich members of the Fascist party is 
often to be attributed to income derived from fixing. 

Here are a few examples: 


X. A modest lawyer in an important industrial center; a brother oc- 
cupies a high position in the party and the government; hence he has 
been generally assumed to exercise a considerable degree of influence; by 
using the name of his brother, he has been able to settle controversies, 
often very delicate and important, between unions and associations, in- 
dustrial firms and banks. 


Y is a corporation lawyer who has a fairly high rank in the party and 
the government; EN A his political reputation and connections, he 
settles a great many cases out of court, cases which are referred to him 
solely because he is important. 


Z was a fairly prominent industrialist who felt apprehensive for the 
security of his business; at the beginning, was not sympathetic with 
Fascism, but joined the party after 1925 in order to protect himself; 
became very active in politics, financing his own campaigns; having 
attained some prestige in politics, he used his position not only to protect 
his business but to extend his connections; corporations appointed him 
to their boards of directors, and he extended the range of his operations 
on a national scale. 


Iv 


Another important aspect of governmental and party leadership is the 
degree of ideological incorporation in Fascism. To some extent, this can 
be shown by studying the length of time that the members of different 
agencies have been identified with the Fascist party, and the nature of 
their previous party affiliations. By Fascists della prima ora (from the 
first hours), we mean those who joined the party before the March on 
Rome in 1922, and had no previous party connections. The Nationalists 
supplied many members of the Fascist party before March, 1923, when 
the older party officially amalgamated with the Fascists. Some Liberals 
enlisted under the emblem of Fascism before October, 1922. (The date, 
August, 1922, is taken for the northern provinces; this marks the success- 
ful breaking up of the general strike in these provinces.) The Liberals 
were the right wing of the old Parliament (Monarchists, Constitution- 
alists, Liberals, Conservatives, Democrats). Some of them passed over 
to Fascism between the March on Rome and the establishment of the 
dictatorship, January 3, 1925, which followed the Matteoti crisis. Some 
joined afterwards, when adherence to the Fascist Barty had become prac- 
tically compulsory. 

The members of the Popular (Socialist-Catholie) party who went over 
to Fascism can be grouped into the three periods used for the Liberals. 
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The same subdivisions likewise apply to the Socialistic groups (Syn- 
dicalists, Official Socialists, Reformists, Maximalists, Communists). 
Table 3 is constructed to show these differences. 


TABLE 3 
PARTY ATTITUDES 


= 


. Fascisti della prima ora, no previous affiliations. 
2. Nationalists 
a. Fascist before March, 1923. 
b. Fascist after March, 1923. 
3. Liberals - 
a. Fascist before October, 1922. 
b. Fascist between October, 1922, and January 3, 1925. 
c. Fascist after January 3, 1925. 
4. Popular 
(Same subdivisions as above) 
5. Socialistic groups 
(Same subdivisions as above) 
1 8a 8b Sa 8b 3c 4a 4b 4c a 5b Se 


Rising Agencies 
Cabinet.............-. 6 1 3 8 6 
Grand Council......... 6 1 1 
Party Executive........ 6 1 
Pr. Pty. Secretaries.. ... 46 2 4 1 
Chief Ex. Nat’! Unions 
and Associations..... 3 1 2 i 1 -4 
Declining Agencies 
Chamber.............. 113 3 9 5 183 833 2 3 8 
Ministers..........06.. 1 1 1 3 6 
Podesta’...........0005 7 4 2 12 3 5 


- Note: Unaccounted for: Cabinet 5; Provincial Party Secretaries, 13; Ministere. 
of State, 4; Podesta’, 5 with possible Popular affiliations. 


The declining agencies show the most laggards in affiliating themselves 
with the new and ultimately successful party. In rising as well as de- 
clining agencies, there are some examples of former Socialists who wen7 
through the same transition as Mussolini himself. In all cases, the change 
was made before the March on Rome. Ex-Socialist members of the cabinet 
include Razza (d. August 8, 1935), Rossoni, Benni, Tassinari, Cobolli, 
and Lantini. An ex-Socialist member of the executive committee of tha 
party is Marinelli, who was a bookkeeper on the Popolo d'Italia from its 
founding in 1914. Chief executives of national unions and associations 
include Barni, Ciardi, Pala (socialistic leanings), Racheli. These four were 
trade union organizers. Members of the Chamber of Deputies include 
Bolson, Ciarlantini, Lanfranconi, Malusardi, Orano, and Paoloni. 
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The Italian Senate had practically no members of socialistic groups 
even before Fascism. More than half of the Senate was changed in 1922, 
and the new senators, if not party members, are at least in agreement 
with the régime. At least 23 of the 190 senators in our sample were 
formerly connected with the Partito Popolare, or were prominently identi- 
fied with pro-clerical organizations. Five senators are ex-Socialists (Ros- 
sini was a trade union organizer; Professor Achille Loria introduced his- 
torical materialism into academic circles). No more than 10 senators can 
be identified as Fascisti della prima ora. Fascism glorifies youth, and the 
widespread recognition that the Senate is a declining, decorative post for 
old men means that appointment to it has been more resented than 
sought after by active leaders. 

In considering the ideological characteristics of Fascism, it is of interest 
to discover the extent to which the party is recruited from the nation as 
a whole, or from particular regions. The higher party councils give extra- 
ordinary prominence to persons from Bologna and nearby provinces: 
Grandi, Manaresi, Biagi, Oviglio (Bologna); Balbo, Rossoni (Ferrara); 

_and the Duce (Forli). During the formative years of Fascism, this region 
was the most active scene. The social structure of the area reveals some 
significant features. Some cities provided employment for urban prole- 
tarians; these cities were situated close to agricultural regions which de- 

.pended upon city factories to process their products (sugar beets, hemp). 
In the production of these commodities, use was made of a large body of 
unskilled casual laborers (braccianti). Workers, both urban and rural, 
were organized, and the post-war years saw the high-water mark of union 
activity. The lesser bourgeoisie, except the section directly connected 
with the unions, were alienated by the dislocation of public services 
through frequent strikes, and by the improving status of the manual 
toilers. Small tradesmen were exposed to the ever-sharpening competition 
of the codperatives, which were supported by the unions. Some degree 
of social disorganization was endemic in this region; illegitimacy rates, 
for example, were higher than anywhere else in Italy. The refineries in 
Ferrara were operated by corporations which were not locally owned; 
the city was constantly losing members of the rising bourgeoisie to other 
centers. 

The farther down one goes in the party and governmental hierarchy, 
the more completely does the personnel become representative of the 
nation as a whole. Indeed, many persons are advanced chiefly because 
they are identified with localities rather than for conspicuous party ser- 
vice. The most striking cases are from Sardinia or southern Italy in 
general. In such instances, special emphasis is put on the local attach- 
ment. 
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The data assembled here about the governmental and party leaders of 
Italy refine in some degree our picture of Italian, and indeed of world, 
developments. By comparing the rising and the declining agencies of 
Italian public law, we have ascertained the degree to which certain social 
formations are becoming more or less influential. Outstanding, of course, 
is the extensive contribution made by the lesser bourgeoisie to leadership 
in the state. Equally plain, however, is the extent to which a section of 
the lesser bourgeoisie rises to a plutocratic level of income, thus establish- 
ing vested interests which are in many respects contradictory to the 
logical development of a lesser bourgeois polity. 

In terms of skill, the rising agencies exhibit the relative predominance 
of those who are devoted to the arts of government and polities in the 
narrowest possible sense. There are found many who owe their entire 
eareer to skill in violence, and who had no antecedent skill before their 
entry into politics. Party organization and party propaganda, with no 
previous skill acquisition, was the foundation of other careers. With the 
consolidation of the new régime, preliminary technical training assumes: 
greater importance as the bureaucratizing tendencies of party and govern- 
ment manifest themselves. Among the less formalized skills, skill in fixing 
plays a prominent réle. Totalitarian patterns of organization are not yet 
crystallized; hence private and public hierarchies continue in unstable 
relationship to one another. The fixers capitalize existing insecurities and 
develop strong vested interests in preserving present ambiguities. 

The ideological integration of the state around the symbols of a single 
party has gone forward with the broadening local basis of party and 
government. The association of the older aristocratic and plutocratic 
formations with the activistic section of the lesser bourgeoisie has tended 
to conserve older values, and to militate against the emergence of dis- 
tinctive practices. 

The data here summarized are but a meager fraction of all that one 
might desire for developmental interpretation of political events. The 
lacunae are even more apparent when considered from the viewpoint of 
theories of political equilibrium. The facts given have not been related 
to many facts about the circumstances in which transformations occurred 
in Italy. Nor have they been presented in relation to an explicit deserip- 
tion of the social structure of Italy. They do, however, constitute a step 
on the way toward relating public law agencies organized in particular 
ways to the social contexts in which they operate. The social formations 
have been plainly described with whose future the legislative and policy 
agencies of the Italian state are intertwined. Whatever affects the atti- 
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tudes or the strength of these formations will affect the discretion and 
potency of the organs of government and party. 
Haroxip D. LASSWBLL AND Renzo SERENO. 
University of Chicago. 


Ministers of the Crown and the British Constitution. Notwithstanding 
the vital importance of the cabinet, it has been one of the anomalies of 
British government that this institution has heretofore been unknown to 
English constitutional law. Writers have said correctly that ‘neither 
Parliament nor the courts have provided for the cabinet and the prime 
minister. The whole system of cabinet government is founded not on 
laws but on practices ...”! However, this view can no longer be held. 
In the session of Parliament concluded recently, an act was passed which 
laid down new principles pertaining to the executive. The cabinet, the 
prime minister, and the ministers of the crown have at last been recog- 
nized by statute and have been given a status in British constitutional 
law.? 

Æhe Ministers of the Crown Act, which was introduced in the House of 
Commons on March 28, 1937, consists of 12 clauses, or sections, supple- 
mented by four schedules.’ The act regulates the salaries of certain ad- 
ministrative offices; it provides for the payment of additional salaries to 
members of the cabinet whose salaries are less than £5,000 a year; it 
provides for the salary and for the pension of the prime minister; it pro- 
vides a salary for the leader of the Opposition; and it clarifies the capacity 
of administrative officers to sit and vote in Parliament. 

The act states that £5,000 is to be the annual salary payable to the 
Chancellor of the Exchequer, the eight Secretaries of State, the First 
Lord of the Admiralty, the President of the Board of Trade, the Minister 
of Agriculture and Fisheries, the President of the Board of Education, 
the Minister of Health, the Minister of Labor, the Minister of Transport, 
and the Minister for the Coérdination of Defense.‘ An annual salary of 
£3,000 is made payable to the Lord President of the Council, the Lord 
Privy Seal, the Postmaster-General, and the First Commissioner of 


1 W. I. Jennings, Cabinet Government (New York, 1936), p. 1. Cf. W. R. Anson, 
Law and Custom of the Constitution, rev. by A. B. Keith (Oxford, 1935), pp. 12-13; 
also statement of Sir John Simon before the House of Commons on April 12, 1937 
(Parliamentary Debates, Vol. 322). 

2 Ministers of the Crown Act, 1987. I Edw.8 & 1 Geo. 6. 

3 Parl. Debs., Vol. 321. The bill was based upon recommendation of select com- 
mittees which reported in 1920 and 1980. See Parl. Debs., Vol. 822, c. 639. House of 
Commons. : 

4 Ministers of the Crown Act, 1987, clause 1 and part I of schedule 1. These salaries 
and others mentioned in the act are subject to other provisions of the act. 
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Works.’ The Minister of Pensions is to receive £2,000 a year.® Subject to 
provisions of the act, parliamentary under-secretaries are to be paid 
salaries ranging from a maximum of £3,000 for the Parliamentary Secre- 
tary to the Treasury to a minimum of £1,200 for the Assistant Post- 
master-General.’ Junior Lords of the Treasury are to receive £1,000.8 

Clause two of the act places limitations upon the number of persons 
who may receive salaries for holding certain offices. The number of secre- 
taries of state may not exceed eight. The parliamentary under-secretaries 
in the case of the Treasury, the Foreign Office, the War Office, and the 
Admiralty are not to exceed two. For the Board of Trade, they are not to 
exceed three, including the Secretary for Mines and the Secretary of the 
Department of Overseas Trade. For the Air Ministry, the Board of Edu- 
cation, the Burma Office, the Colonial Office, the Dominions Office, the 
Home Office, the India Office, the Ministry of Agriculture and Fisheries, 
the Ministry of Health, the Ministry of Labor, the Ministry of Transport, 
the Scottish Office, and the Post Office, they may not exceed one. It is 
provided also that no more than five Junior Lords of the Treasury may 
draw salaries. 

As stipulated by the act, membership in the cabinet will now carry 
with it a salary of £5,000, subject to the provisions of the act. Clause 
three states that ministers of the crown named in the act “if and so long 
as ... member of the cabinet” are to be paid that figure. If necessary, 
an additional sum will be paid which, together with the salary payable in 
respect of an office held, will amount to £5,000.° Those persons who are 
to be of cabinet rank are now to be designated by the publication in the 


5 Clause 1 and schedule 1, part IT. 

5 Clause 1 and schedule 1, part IIT. 

Y Clause 1 and schedule 2 provide for salaries as follows: Parliamentary Secre- 
tary to the Treasury, £3,000; Financial Secretary to the Treasury, Secretary for 
Mines, and Secretary of the Department of Overseas Trade, £2,000; parliamentary 
under-secretaries to the Admiralty, Air Ministry, Board of Education, Board of 
Trade, Burma Office, Colonial Office, Dominions Office, Foreign Office, Home Office. 
India Office, Ministry of Agriculture and Fisheries, Ministry of Health, Ministry 
of Labor, Ministry of Transport, Scottish Office, and the War Office, £1,500; anc 
the Assistant Postmaster-General, £1,200. The act also stipulates that “‘if and so 
long as there are two parliamentary under-secretaries to the Foreign Office, to the 
Admiralty, or the War Office, the annual salary payable to each of the two parlia- 
mentary under-secretaries may be of such amount as may be determined by the 
Treasury, but so that the aggregate of the annual salaries payable to both of them 
does not exceed three thousand pounds.” 

t Clause 1. 

* This portion of clause three applies particularly to the following: Lord Presi- 
dent of the Council; Lord Privy Seal; Postmaster-General; First Commissioner cf 
Works; Minister of Pensions; Chancellor of the Duchy of Lancaster; and to “any 
Minister of the Crown to whom section two of the Reélection of Ministers Act, 1919, 
applies, if . . . his salary as such is less than five thousand pounds a year.” 
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London Gazette of the date when a minister of the crown “becomes or 
ceases to be a member of the cabinet.’”° 

The foregoing provisions as to salaries do not apply to the prime min- 
ister. His salary and pension are dealt with in clause four. The law reads 

<Ahat a salary of £10,000 shall be paid “to the person who is Prime Min- 
ister and First Lord of the Treasury.” Further, former prime ministers 
are to receive a pension of £2,000 a year.“ No person is eligible for this 
pension, however, “so long as he is in receipt of any pension under the 
Political Offices Pension Act, 1869, or any salary payable out of moneys 
provided by Parliament, the revenues of the Duchy of Lancaster, or the 
Consolidated Fund of the United Kingdom.’™* 

A further departure in British constitutional practice is to be found in 
clause five, which provides that the leader of the Opposition shall receive 
an annual salary of £2,000. This salary will not be paid to him, however, 
if he is in receipt of a pension under this act. If he receives a pension under 
the Political Offices Pension Act, 1869, the salary payable under the 
present act will be reduced by a sum equal to the amount of such pension. 
The leader of the Opposition is defined as “that member of the House of 
Commons who is for the time being the Leader in that House of the party 
in opposition to His Majesty’s Government having the greatest numerical 
strength in that House.” If any doubt arises as to who shall be designated 
as leader of the Opposition, the Speaker of the House of Commons is to 
decide. For the purposes of this act, his decision will be final." 

Provisions which seek to prevent the payment of duplicate salaries are 
to be found in clause six. Except for those persons who, under the Min- 
isters of the Crown Act, are entitled to additional salaries as cabinet 
ministers, ‘ʻa person to whom any salary is payable under this act shall 
be entitled to receive only one such salary.” If a person holds two or 
more offices, the salary paid him shall be in respect of the office of which 
the highest salary is payable. No person receiving a salary or pension 
under this act may receive payment in aia of his membership in the 
House of Commons. 

All salaries payable under the present ao are to be from funds provided 
by Parliament, except the salary of the leader of the Opposition. His 
salary and the pension payable to a former Prime Minister and First Lord 
of the Treasury are to be paid out of the Consolidated Fund." The House 


10 Clause S. See Sir John Simon’s statement in the. Commons, April 12, 1937. 
Parl. Debs., Vol. 322. 

Clause 4. One who “before or after the passing of this Act, has been Prime 
Minister and has as First Lord of the Treasury taken the official oath prescribed 
by section five of the Promissory Oaths Act, 1868, shall be entitled to a pension 
of two thousand pounds 3 year.” 

8 Clause 4, 33 Clause 10. “u Clause 7. 
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of Commons may, of course, reduce the salaries payable under the act 
excepi for those paid out of the Consolidated Fund. 


The portion of the act which simplifies the law as to the capacity of . 


persons holding offices of profit to sit and vote in Parliament has elimi- 
nated certain inconveniences which have existed since Queen Anne’s 
time. Previous requirements sometimes interfered with cabinet building 
because of the necessity of distributing posts in a prescribed manner be- 
tween the two houses of Parliament.'® The Ministers of the Crown Act 
provides that of the 17 persons included in part one of the first schedule, 
not more than 15 may sit and vote as members of the House of Com- 
mons.!” Of the four mentioned in part two of that schedule, not more than 
three may sit in the House of Commons.}* The number of parliamentary 
under-secretaries who may sit and vote there may not exceed 20." If at 
any time the number of persons in each of the above categories who may 
be members of the Commons exceeds the limit set for each group, such 
_persons shall not have their elections invalidated, but only those who 
held office and were members of the House before the excess occurred 
may sit or vote in the House until the number of ministers in each cate- 
gory shall have been reduced to the number provided for in this act.?° 
Although the Government was able to make use of its tremendous 
majcrity to secure the passage of the Ministers of the Crown Act without 
serious difficulty, the debates on the bill were not without interest. Some 
of the provisions precipitated a lively discussion, and opposition came 
from all parts of the House of Commons. There was general hostility 
towerd any item that might possibly result in the enlargement of the 
cabinet. Some members took advantage of the opportunity to criticize 
the large salaries and fees paid to law officers of the crown. However, the 
portions of the bill which evoked most debate were those dealing with the 
amounts of the proposed salaries, the salary for the leader of the Opposi- 
tion, and the added duties of the Speaker of the House of Commons. 
The attempts of Liberal and Labor members of the Commons to obtain 
from the Government a promise to embark on a scheme of governmental 


u Clause 8. 

1 The statement of Sir John Simon before the Commons on April 12. Parl. Debs., 
Vol. 322. 

17 Clause 9. The 17 offices are above, in the list of those entitled to salaries of 
£5,000. 

13 Clause 9. To be found above, in the enumeration of those entitled to salaries 
of £3,000. 

1) Clause 9. These posts are indicated in footnote 7, supra. 

30 Clause 9. It is further provided that if any person included in the above cate- 
gories “‘sits or votes in the House of Commons at a time when he is not entitled tc 
do eo by virtue of this section, he shall be liable to a penalty not exceeding five 
hundred pounds for each day on which he so sits or votes.” 


SS 
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reorganization in connection with the proposed recognition of the cabinet 
met with failure. At the second reading of the bill, Mr. Greenwood moved 
“that this House, whilst in favor of the removal of anomalies in ministerial 
salaries, provided that the aggregate charge is not increased, is of the 
opinion that a reconsideration of the machinery of government and of the 
allocation of ministers to departments should precede legislation on min- 
isterial remuneration.’ In support of his motion, Greenwood cited the 
need for administrative reform and added that if ministers’ salaries were 
to be altered, “a prior consideration should be to rationalize the functions 
which those ministers have to carry out.” Others felt that the only de- 
sirable type of reform was that which would see several ministerial posts 
abolished entirely.** From all parts of the House, there were speakers who 
regarded with misgivings any arrangement that might make possible a 
larger cabinet. Sir John Simon, in replying for the Government, indicated, 
however, that such was not the intent of the proposed bill. Stanley Bald- 
win, at that time prime minister, urged the adoption of the bill on its 
merits and argued that it should not be linked with other proposals for 
reform. The contemplated revision of ministerial salaries, be said, was a 
subject which should have been dealt with long since. He gave it as his 
opinion that if this bill were not to be passed until there should have been 
governmental reorganization, it would be doubtful whether it would be 
enacted in the lifetime of any member sitting in the House. In the division 
which occurred, Greenwood’s motion was defeated, 228 to 136.% 
Notwithstanding Mr. Baldwin’s admonition that the cabinet is “a body 
of equals,” and that it was a “wrong principle” that its members should 
be unequally reimbursed, there was prolonged debate on the matter of 
general increased expenditures for salaries. Attacks, though futile, were 
made against the bill as a whole because of the increased costs involved, 
and against specific offices on the grounds that all ministers were not re- 
{quired to perform equal duties.” Mr. Lees-Smith proposed an amendment 
that the salaries of cabinet ministers be fixed at £4,000 instead of £5,000. 


1 Parl. Debs., Vol. 322. 

n See the remarks of Mr. Mander, tbid. 

2 House of Commons, April 12. Parl. Debs., Vol. 322. 

% Ibid. 

s Ibid. 

+ Repeatedly during the debate, members showed their displeasure with the 
allegedly high incomes received by the law officers of the crown through salaries 
and fees. Mr. Baldwin replied to the critics by reminding them that this was not 
the time to pronounce upon the merits of the existing practice where law officers 
were concerned. See, particularly, the debates on April 12 and 28. Parl. Debs., 
Vols. 322, 323. See also the debate on June 3, as reported in the London Times, 
June 4, 1937. Sir Kingsley Wood promised for his cabinet colleagues that the 
matter of compensation for law officers would be given further consideration. 
Parl. Debs., Vol. 323. 
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It was suggested that cabinet members would then be compensated on 
an equal basis, and that this could be accomplished by increasing some 
salaries and by reducing others.?”? Other motions made sought to reduce 
the proposed salaries for the Parliamentary Secretary to the Treasury, 
the Lord President of the Council, the Lord Privy Seal, the Postmaster- 
General, and the First Commissioner of Works.*® Others suggested that 
while general increases were uncalled for, the Prime Minister, the Chan- 
cellor of the Exchequer, and the First Lord of the Admiralty ought to 
be given higher salaries. Sir Archibald Sinclair moved that the Prime 
Minister’s salary be £7,000 instead of the proposed £10,000.** He believed 
the smaller figure to be satisfactory, since the Prime Minister was to be 
given a pension of £2,000 upon leaving office. Sinclair felt also that a 
£4,000 salary level for ministers was sufficient. He opposed the proposed 
figures on the ground that rigid public economy was necessary. Labor 
spokesmen agreed with the opposition Liberals on this matter. Mr. Max- 
ton, in speaking for the Independent Labor party, said that he could find 
no grounds for supporting a bill which would vote lavish salaries to min- 
isters at a time when living and working conditions for the masses were 
intolerable.*° Further, he could see no reason for paying ministers so 
much more than private members of the Commons. “The intellectual 
gulf,” Maxton added, “between the cabinet minister and the man in his 
own party who is not a cabinet minister is a very narrow one. We know, 
of course, that it is always the best men in any particular party who go 
to form a cabinet; . . . but their superiority is not so very marked that it 
needs to be represented by the financial difference between £5,000 and 
£400.” 

Sir John Simon reminded the House, however, that those who had had 
experience in cabinet-making would recognize that the task of building 
a cabinet would be less difficult if the posts were on an equal salary basis. 
He urged that the clause be adopted as proposed. All of the opposition 
amendments were defeated, and the vote on having clause one stand as 
& part of the bill resulted in a Government victory, 176 to 94.5 

There was general support in the Commons for the proposal to com- 
pensate former prime ministers. In fact, one Tory member, Captain 
Cazalet, desired tha: all cabinet ministers who had served for five years 
or more be given pensions. Although all former ministers were not pro- 
vided for, it was generally agreed that a former prime minister ought to 
be cared for in some way so that years of service in public life would not 


37 Parl. Debs., Vol. 328. House of Commons, April 28. 
%8 Parl. Debs., Vol. 328. 
2> Ibid. House of Commons, April 29. 

. * House of Commens, April 12. Parl. Debs., Vol. 322. 
z Parl. Debs., Vol. 323. House of Commons, April 28, 
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go unrewarded. The Labor opposition agreed. with the Government on 
this point. Mr. Greenwood, in giving Labor support, said: “ . . . it is no 
doubt right that any ex-prime minister, having borne the weight of 
responsibility as prime minister, should be relieved of the temptation of 
writing for the Hearst press in America or seeking to make adventitious 
gains by other means.”*? An amendment proposed by a member of the 
Conservative party that “a person receiving a pension as prime minister 
must have occupied that office for a period or periods amounting in the 
aggregate to not less than six months” was defeated.* 

The proposed salary for the leader of the Opposition, which seemed 
like a startling innovation to many members of the Commons, is not a 
new practice in Anglo-Saxon government, as students of Canadian insti- 
tutions know. Stanley Baldwin strongly supported this proposal. He 
pointed out that, aside from cabinet ministers, the one individual who 
could devote little time to other than political affairs was the leader of 
the Opposition. The Labor party, he said, from its very constitution, 
would be unlikely to have many members willing and able to undertake 
the task. Baldwin added that the same might be true of the Conservative 
party at some future date.* Labor, too, favored the proposal, although 
Greenwood insisted that the leader of the Opposition should, in no cir- 
cumstances, become a tool of the Government. Greenwood professed to 
see in the salary for the leader of his party a ‘‘challenge to the totalitarian 
states” and a recognition of freedom of criticism and a bulwark of de- 
mocracy.** Labor’s enthusiasm in this matter was not shared by the 
Independent Labor party and by the opposition Liberals. Many Con- 
servative members, too, expressed the view that the leader of the Op- 
position was not a part of the government machinery, and therefore was 
entitled to no salary. Mr. Pickthorn pointed out that the office was not 
an old or established one, and that, in any case, the government would be 
paying a man the electorate had indicated it did not want.™ In reply, 
Sir John Simon stated that this clause was an integral part of the bill and 
reminded his supporters in the House that the leader of the Opposition 
was discharging a public duty in opposing the Government.*’ The clause 
was allowed to remain a part of the bill by a vote of 215 to 41.%8 


n Parl. Debs., Vol. 322. 

* House of Commons, June 3. Reported in the Times, June 4, 1987. 

“ In the Commons, April 12. Parl. Debs., Vol. 322. 

æ George Lansbury, former leader of the Labor opposition, was outspoken in 
his criticism of this proposal. His argument was that all members of the House 
ought to be on an equal basis, and that no member, regardless of his position, 
should be given more money than any other member. See Parl. Debs., Vol. 323, 
o. 648 Ë. `. 

% Parl. Debs., Vol. 323. April 29, 1937. 

a7 Ibid. 3? Ibid. 
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Some misgivings as to the wisdom of having the Speaker of the House 
of Commons, under certain circumstances, designate the leader of the 
Opposition were expressed by Conservative members. It was feared that 
the Speaker might be placed in a position where he would be criticized 
by the House. It was argued also that he might become embroiled in 

. politics.2* Some members pointed out that the practice in forming a new 
Government was for the crown to send for the leader of the Opposition. 
By virtue of this bill, it was said, the Speaker might indirectly have the 
power to designate the next prime minister. Two amendments—one to 
have the leader of the Opposition designated by resolution of the House, 
and the other to give that power to the committee on privileges—were 
withdrawn and the original proposal was not modified. 

Before conclusion of the debate in the House of Commons, two other 
items called forth additional discussion. One dealt with the rather loose 
way in which the bill defined the cabinet. Cabinet status was to be deter- 
mined by the publication of a list of names in the London Gazette. It was 
suggested that this was an inadequate way to indicate cabinet member- 
ship.4° However, the suggestion that a document of appointment be used 
as evidence of cabinet membership, rather than publication in the Gazette, 
was not adopted. Mr. Mander then proposed an amendment to the bill 
which would have made it impossible for a person to be paid under clause 
one who was engaged in business as director of a public company, or in 
private practice in a profession. The author of the proposal manifestly ` 
thought that membership in the Government should be a full-time job. 
In reply, Sir John Simon said that such a proposal would work unneces- 
sery hardship on many. He said that this matter had arisen before and 
that a declaration of the prime minister of the day on the subject had 
sometimes been made. In December, 1935, according to Sir John, Mr. 
Baldwin had indicated that the rule laid down by Sir Henry Campbell- 
Bannerman in 1906 would be followed. This rule required ministers to 
resign directorships, except honorary directorships and directorships in 
private companies. Further, the rule was laid down that “no minister 
must allow himself to spend time to the disregard of his public duties in 
the pursuit of private interests;” nor should a minister ever permit his 
duty and his private interests to conflict, since ministers had “exceptional 
means of information.” Mr. Mander was satisfied with this statement 
and withdrew his motion. 

On June 3, 1937, the Ministers of the Crown Act received its third 
reading in the House of Commons and was adopted by a vote of 156 to 


38 See the remarks of Captain Balfour and Mr. Pickthorn, April 12, 1937. Parl. 
Debs., Vol. 822. 

“« Bee the remarks of Mr. Kingsley Griffith, April 29, 1937. Parl. Debs., Vol. 323. 

u House of Commons, June 3. Reported in the Times, June 4, 1937. 
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112. It passed the third reading in the House of Lords on June 29. The 
Lords did not concern themselves for long with the bill. The Lord Chan- 
cellor assured Lord Mottistone that the act did not require the leader of 
the Opposition to be in the Commons. It merely provided that the leader 
of the Opposition there should be paid, while in the House of Lords such 
a leader would give his services free.‘? 

The Marquess of Salisbury was startled by the provision that a pension 
should be paid to one who had been prime minister and First Lord of the 
Treasury. He pointed out that for years the Treasury and the Commons 
had been associated in the general mind, and that the proposal would 
prevent a prime minister, by statute, from being a member of the House 
of Lords. The Lord Chancellor, however, assured the House of Lords that 
the bill was not a “subtle device to prevent any possibility of a member 
of that house becoming prime minister.’ No further debate of conse- 
quence occurred in the Lords; and the bill, which is now an essential part 
of the British constitutional structure, was enacted without amendment. 

HARLOW J. HENEMAN. 

University of Michigan. 


Administrative Regions in Great Britain. In the administration of 
public affairs in Great Britain, several government departments have 
found it convenient to divide the country into varying numbers of re- 
gional districts, each covering a group of counties. These districts vary a 
good deal in number and in area for the different departments, though in 
some cases a similar area is used by more than one department. The 
largest area is Scotland, with an extensive organization of public adminis- 
tration under the Secretary of State for Scotland, and its own judicial 
system, while other departments also have branch headquarters for Scot- 
land. Northern Ireland forms another important region, with a large 
degree of autonomy, under a separate parliament; while, as in the case of 
Scotland, several departments of the United Kingdom have branch head- 
quarters in Belfast. Wales is also a distinct district for several depart- 
ments. 

The oldest district system in continuous existence is that of the Church 
of England, with its two provinces of Canterbury and York. Each of 
these is in turn divided into dioceses—29 in the province of Canterbury 
and 12 in the province of York. But the bishoprics are too numerous to 
serve as a basis for a general system. 

The Church of Scotland also has a series of regional districts. The local 
kirk sessions are grouped into 66 presbyteries, and these into 12 pro- 
vincial synods (each including from three to nine presbyteries). At the 


4 House of Lords, June 21. London Times, June 22, 1937. 
a Thid. 
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head of the system is the General Assembly, composed of commissioners 
elected by the presbyteries. 

Another series of regional”areas of ancient origin is the system of ju- 
dicial circuits for judges of the High Court. There are now eight of these 
circuits, in addition to the central law courts in London: Northern, North 
Eastern, Midland, North Wales and Chester, South Wales, Oxford, South 
Eastern, and Western. There are also 89 district registrars of the High 
Court, and 23 district probate registeries. 

The Exchequer, the Board of Customs and Excise, and the Board of 
Inland Revenue have branch offices in Scotland and Northern Ireland, 
and collectors and other officials at district stations throughout the 
United Kingdom. 

In the time of Cromwell, the whole country was divided into military 
districts, each under a major-general. At the present time, under the War 
Office, the army in Great Britain has eight regional headquarters: Alder- 
shot, Eastern, London district, Northern (at York), Northern Ireland, 
Scottish, Southern, and Western. There are likewise numerous munitions 
factories and other institutions at various places in the kingdom; alsc 
troops in various colonies and dependencies, and at some foreign stations. 
as in China, Egypt, and Malaya. 

The Air Force divides the country into seven areas: Air Defence, Cen- 
tral Area, Fighting Area, Inland Area, Western Area, Cranell (in Lincoln- 
shire), and Holton (in Buckinghamshire). There are also colonial and 
foreign stations. 

The Admiralty has a large number of armament depots and factories, 
dockyards, and other naval stations in Great Britain, but these are noz 
organized into geographical districts. The department of electrical engé 
neering has, however, four districts, with headquarters at Glasgow, Man 
chester, Newcastle, and London. The Navy is organized into fleets and 
squadrons in different parts of the world. 

The Foreign Office, like the Navy, has agents in all parts of the worlc, 
and offers no basis for territorial areas in the United Kingdom. It bas, 
however, a branch passport office at Liverpool. 

The Ministry of Health also makes use of regional districts. District 
auditors, who audit the accounts of county councils and urban and rural 
district councils, were formerly 30 in number, with separate auditors for 
county accounts and for urban and rural district accounts. This has been 
changed so that there are now 19 chief auditors, each in charge of a dis- 

trict, with assistant auditors. There is no direct appeal from the decisic_ 

of an auditor; but a chief inspector of auditors exercises some supervisicr 
in correlating the work of the auditors, and the minister has power z0 
waive a surcharge in a particular case, while leaving the auditor’s ruling 
in force for the future. 
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In the insurance service, some 12,000 physicians are engaged in con- 
nection with those receiving sick benefits, on a panel system; and other 
physicians are engaged to review the cases of those on sick benefit, and 
incidentally to serve as a means of supervising the physicians dealing 
with sick persons. These reviewing physicians are grouped in 30 regional 
areas, each containing about 400 doctors on the insurance panel, with a 
regional officer in charge. These regional areas are in turn grouped into 
four larger divisions—Northeastern, Northwestern, Southwestern, and 
London and Southeastern, each in charge of a chief inspector with a staff 
of about 40. Like the smaller regional areas, these divisions are organized 
on the basis of conditions and the number of doctors, and vary widely in 
area. The Southwestern division extends from Birmingham to Cornwall. 

The Board of Education divides England and Wales into geographical 
districts and divisions for the inspection of schools. There are some 315 
local educational authorities in England and Wales, each in charge of 
the schools in what is technically called an “area.” These vary widely in 
population from the county of London to some of the smaller boroughs. 
For inspection purposes, one or more of these areas form a district, to 
each of which are assigned, as a rule, three inspectors—one for elementary 
schools, one for secondary schools, and one for technical schools. The 
districts are grouped into nine divisions for England, each in charge of a 
divisional inspector, who is directly responsible to the senior chief in- 
spector for coérdinating the work of the district inspectors within the 
division. The divisions are as follows: (1) Northern: Northumberland, 
Cumberland, Westmoreland, Durham; (2) North Eastern: Yorkshire; 
(3) North Western: Lancaster, Cheshire; (4) West Central: Stafford, 
Warwick, Gloucester, Hereford, Salop, and Worcester; (5) East Central: 
Derby, Nottingham, Leicester, Rutland, Northampton, Buckingham, 
Oxford, and Lincoln; (6) Eastern: Norfolk, Suffolk, Cambridge, Soke of 
Peterborough, Huntington, Bedford, Hertford, and Essex; (7) Metro- 
politan: London and Middlesex; (8) South Eastern: Surrey, Berks, Hamp- 
shire, Isle of Wight, Sussex, and Kent; and (9) South Western: Cornwall, 
Devonshire, Somerset, Dorset, and Wilts. Wales and Monmouth are 
inspected by the Welsh department of the Board, 

The Home Office factory inspection department has 10 superintend- 
ents, inspectors of divisions for territorial regions: Eastern, East Lanca- 
shire, Midland, North Midland, North Eastern, North Western, South- 
ern, Western, Central Metropolitan, and Scotland. 

The Ministry of Labour has 12 regional districts, as follows: North 1. 
Durham and Northumberland; North 2. Cumberland, Westmoreland, 
and Yorkshire (Hast and North Riding); North 3. Yorkshire (West 
Riding); North 4. Lancashire and Cheshire; Midlands 1. Gloucester, 
Hereford, Salop, Stopps, Warwick, and Worcester; Midlands 2. Derby, 
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Lincoln, Northants, and Wilts; East. Cambridge, Hunts, Lines, Norfolk, 
Suffolk, and Rutland; South West. Cornwall, Devon, Dorset, Somerset, 
and Wilts; South East. The rest of England; Wales 1. Breeknock, Cae- 
marthen, Glanvergan, and Monmouth; Wales 2. The rest of Wales: 
Scotland. 

These show a wide variation in population, from 30 per cent of the 
total in the South Eastern region (including London) to 1.5 per cent ir 
North Wales. North 4, Midland, and Scotland have each from 10 to 
13 per cent. The others have from 2.8 per cent (North 2) to 7.68 per cenz 
(North 3). 

The finance department of the Ministry of Labour has seven local 
finance offices—at Birmingham, Bristol, Cardiff, Edinburgh, Leeds, Lon- 
don, and Manchester. The industrial relations branch has six out-stations 
—at Birmingham, Bristol, Glasgow, Leeds, London, and Mancheste-. 
The trade boards branch has six out-stations—at Birmingham, Bristo., 
Edinburgh, Leeds, Lincoln, and Manchester. 

The Unemployment Assistance Board has five regional officers, and 
25 district officers in charge of out-stations. 

The Ministry of Transport has six divisional areas—Eastern, London, 
Midland, Northern, Southern, Wales, and Monmouth. There are also 11 
regional areas for traffic commissioners—Eastern, East Midland, Wesz 
Midland, South Eastern, South Wales, Metropolitan, Western, and two 
areas in Scotland (Northern and Southern). There is also an advisory 
committee for London and the Home Counties. 

The Electricity Commissioners and Central Electricity Board have 
organized nine regional schemes for electricity supply, covering the whole 
of Great Britain except the north of Scotland. There are also eight elec- 
tricity districts, covering parts of Great Britain. Four of these have jo:rt 
electricity authorities—London and the Home Counties, North-west 
Midland, West Midland, and North Wales and South Cheshire. Four 
have an advisory board or committee—East Midland, Mid-Lancashira, 
South-west Midland, Edinburgh and Lothian. 

Connected with the Ministry of Agriculture, there are agricultural 
wages boards for each county, local fishery committees, fishery boarcs, 
and catchment and drainage boards. 

The Post Office has had a system of 13 postal districts, in charge of svr- 
veyors, nine postmaster surveyors for large towns and neighboring terri- 
tory, and for the London area, and an overlapping set of 55 engineer dis- 
tricts for the telegraph and telephone service. This is being replaced by 
a system to provide nine regional areas and London, within which there 
will be about 500 local postal areas and the 55 engineer districts. The 
Scotland and North Eastern Districts have been established. 

The Ministry of Pensions has 11 regional areas—London, East Mid- 
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land, Exeter and district, Leeds and district, Liverpool and district, 
Northern (Newcastle), South East Lancashire and East Cheshire, South 
Wales, West Midlands, North and East Scotland, and Southwest, and 
West Scotland. 

The Board of Trade has nine surveyor districts for the mercantile 
marine department—East of Scotland, North-east England, East of 
England, London district, South and Southwest England, Bristol Channel 
district, Liverpool district, West of Scotland, and Northern Ireland. 

The Forestry Commission has seven divisional offices, at London, 
Cambridge, Bristol, Durham, Glasgow, Aberdeen, and Inverness. 

The Stationery Office has four provincial branches, at Belfast, Cardiff, 
Edinburgh, and Manchester (for the Northern area). 

The British universities are located in different geographical sections; 
and while Oxford, Cambridge, and London have students from all parts 
of the country, as well as from the colonies, dominions, and foreign 
countries, the students at other institutions come largely from the 
neighboring counties, though there are no defined areas. The universities 
in England are at Oxford, Cambridge, London, Durham (and Newcastle), 
Manchester, Birmingham, Liverpool, Leeds, Sheffield, Bristol, and Read- 
ing. The University of Wales has five colleges, in five different places. 
The four Scottish universities are at St. Andrews, Glasgow, Aberdeen, 
and Edinburgh. The University of Northern Ireland is at Belfast. There 
are four universities in the Irish Free State—two at Dublin (Trinity and 
the National University), one at Cork, and one at Galway. 

The British Broadcasting Corporation has a series of regional areas— 
for the London district, Midlands, Northern, Western, Scotland and 
Northern Ireland, and other stations at Aberdeen, Athlone, Bourne- 
mouth, Plymouth, and Newcastle. 

The number of such regional districts varies from four to twelve. The 
most clearly defined areas are Scotland, Northern Ireland, and Wales, 
though Scotland and Wales are sometimes divided. Other descriptive 
terms used by several departments are: Northern, Midlands, Eastern, 
the London metropolitan area, South Eastern, Southern, and Western. 
But the areas covered by these terms is not always the same; and in some 
cases there are subdivisions, such as North Eastern and North Western, 
East and West Midlands, and Southwestern. 
` Jonn A, Farrurm. 
University of Illinois. i 
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The Status of Foreign Concessions and Settlements in the Treaty 
Ports of China. Hostilities now in progress in the Far East may produce 
significant changes in the status of foreign concessions and settlements in 
China. It may be useful, therefore, to classify these areas and to survey 
their status prior to the present “undeclared war.” Among the severa! 
privileges gained by Great Britain, the United States, and France ir 
their treaties with China in 1842—44 was the right of foreign residence ir 
the five ports opened to trade by these treaties: Amoy, Canton, Foochow, 
Ningpo, and Shanghai. Arrangements for the residence of foreigners and 
their families in these ports were to be made by the consular officials and 
the local Chinese authorities acting “in concert together.” These arrange- 
ments resulted in the delimitation of areas for foreign residence, generallr 
called “settlements,” which grew into municipalities exempt from Chinese 
jurisdiction and completely under foreign control. As more ports wera 
opened for trade by the various treaties negotiated after 1844, certain 
nations requested exclusive areas in many of them. Such areas wers 
generally called “concessions.” 

The terms “settlement” and “concession” have often been used im 
discriminately, but the word “settlement” has most often been applied 
to a foreign-controlled area in which all the Treaty Powers have equel 
rights.' Such an area is governed by a locally elected municipal coune:l 
of foreigners. In existing settlements, a minority of Chinese members has 
been added in recent years. Both Chinese and foreigners may reside in a 
foreign settlement, Iis chief characteristic is the fact that land can ke 
leased by foreigners directly from the Chinese owner, the deeds being 
registered through the consulate of the foreigner and with the local 
Chinese authorities. 

The term “concession,” on the other hand, has been applied to a grant 
of land by the Chinese government to a single foreign nation, either 
directly by treaty or indirectly under general treaty terms by the local 
Chinese authorities. A concession is governed by the consular repre- 
sentative of the nation controlling the grant, sometimes with the assiét- 
ance of an elected municipal council. The chief characteristic of a national 
concession is that the grant is in the form of a long-term or perpetual 


1 The “treaty powers” are those nations possessing special rights and privileges 
in China by treaty. There are at present 15: Great Britain, the United Statzs, 
Japan, France, Italy, Norway, Sweden, Denmark, the Netherlands, Spain, Portugal, 
Peru, Mexico, and Switzerland. Germany and Austria-Hungary lost their tresty 
rights after the World War, and Russia gave up her rights as a matter of politizsl 
expediency. Belgium was declared by China to have lost her rights in 1927. See 
W. W. Willoughby, Foreign Rights and Interests in China (Baltimore, 1927), Vol. 
II, p. 586. 
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lease on which the nation concerned pays a nominal ground rent to the 
Chinese government. The nation controlling the concession, in turn, 
acts as landlord by sub-leasing plots to individuals, either foreign or 
Chinese.? l 

Classification of Settlements, There exist at present two general foreign 
settlements as defined—the International Settlement at Shanghai and 
the International Settlement at Kulangsu (Amoy). The Shanghai Inter- 
national Settlement was the result of amalgamation of areas set aside 
for British and American residence in 1845 and 1863 respectively. Its 
international character is due largely to an early insistence by Americans 
in Shanghai that the treaties of 1842-44 did not provide for the estab- 
lishment of exclusive national concessions. The International Settle- 
ment at the port of Amoy covers the whole of the island of Kulangsu. 
An informal organization was established by foreigners resident there 
soon after the port was opened, but the settlement was not formally 
organized until the approval of its Land Regulations by the Chinese 
government in May, 1902. 

In addition to the settlements at Shanghai and Amoy, informal foreign ` 
settlements developed in Chefoo, Foochow, and Ningpo. At these ports, 
foreigners congregated in an area and set up a quasi-municipal organiza- 
tion, assessing themselves for the upkeep of roads, sanitation, etc., with 
the tacit but not explicit consent of the Chinese government. Chefoo is 
the only port at which such a settlement exists at present. 

As the foreign powers demanded that more and more ports be opened 
to trade, the Chinese government adopted the expedient of expropriat- 
ing land in some of these ports which it set aside for foreign residence. 
This was done in Yochow, Wuhu, Soochow, Hangchow, Foochow, Nan- 
ning, and Nanking. But in all of these so-called “settlements” the 
Chinese government retained full jurisdiction as to taxation, policing, 
etc. Gradually these settlements were absorbed into the Chinese city, 
and they cannot now be distinguished as separate areas. 

Classification of National Concessions. There is definite record of grants 
by the Chinese government of 23 concessions to eight nations in 10 
Chinese ports.‘ At present, only four nations possess concessions, as 
follows: Great Britain—two, at Canton and Tientsin; Japan—three, at 
Hangchow, Hankow, and Tientsin; France—four, at Canton, Hankow, 
Shanghai, and Tientsin; Italy—one, at Tientsin. Thirteen concessions, 

2 In some concessions, Chinese are excluded from renting land, but circumvent 
this by renting in the name of a foreigner, paying him for the privilege. In the area 
known as the British Extra-Mural Extension in Tientsin, and in the extensions of 
1898 and 1914 to the French concession in Shanghai, land leasing is on the same 
basis as in a general foreign settlement. 


2G. E. B. Hertslet, China Treaties, Vol. II, p. 774. 
i See table appended. 
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therefore, have reverted to Chins. Great Britain has given up four. The 
British concession at Amoy was formally organized in 1877, but with 
the development of the International Settlement on the island of Ku- 
langsu, where the British had equal rights with other treaty powers, a ` 
separate concession became unnecessary, and with the exchange of 
British registered title deeds for Chinese title deeds in 1930, the last 
vestige of the concession’ disappeared. As a result of the establishment © 
of the Chinese Nationalist government in 1927, Great Britain returned 
to China her concessions at the ports of Hankow, Chinkiang, and Kiu- 
kiang.’ 

By treaties with China in 1896, Japan gained rights.to exclusive con- 
cessions in a number of ports. In addition to the four concessions still 
retained by Japan, concessions were established at Amoy, Chungking, 
and Shashib. Only the one at the latter port was formally organized. 
Trade was insufficient to warrant the development of municipalities in 
these areas, and so far as is known the Japanese concessions at these. 
ports have disappeared as such and the areas are under control ‘of the 
local Chinese authorities. , 

Germany and Austria-Hungary lost all special privileges in China as 
a result of the World War, and consequently the Chinese government 
took over the German concession at Hankow and the German and 
Austro-Hungarian concessions at Tientsin. In 1920, the Chinese alsa 
took over administrative control of the Russian concessions in Hankow 
and Tientsin. This was later confirmed when Soviet Russia gave up the 
special privileges in China acquired by the Tsarist government. In 1930, 
the Belgian concession in Tientsin was returned to China by special 
agreement." . À 

In addition to the 23 concessions formally established as noted above, 
Great Britain, Japan, and the United States were granted rights to con- 
cessions which either were not established or have a doubtful status at the 
present time. At the port of Wuhu on the Yangtze, an area was delimitec 
for a British concession in 1877 but was never organized. By a protoco. 
with China in 1896, Japan wae granted the right to exclusive conces- 


s Hertslet, Vol. II, p. 1125. 

è Rendition of British concessions at Hankow and Kiukiang, by Chen O’ Maller - 
agreement, March 15, 1927. Text in China Year Book, 1928, pp. 739 and 741 f£.; 
and in Great Britain, Foreign Office, Papers Relating to British Concessions in Han- 
kow and Kiuktang, China No. 3 (1927). Rendition of British concession at Chinkiang 
by exchange of notes, October 31, 1929. Texts in China Year Book, 1929-30, pp. 
105-109, and in League of Nations, Treaty Series, No. 2289, Vol. XCIX, p. 441. 

7 Rendition of Belgian concession in Tientsin by agreement of August 31, 1926 
Text in China Year Book, 1929-30, pp. 916 ff., and in League of Nations, Treat~ 
Series, No. 2810, Vol. CXII, p. 105. 
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sions in the ports of Amoy, Chungking, Hangchow, Hankow, Shanghai, 
Shashih, Soochow, and Tientsin.? This right has not been exercised in 

Soochow and Shanghai. Both Great Britain and Japan, as well as Russia, 
made tentative arrangements for the establishment of concessions at the 
port of Newchwang in Manchuria after 1861. Although a Russian area 
was partially organized about the time of the Boxer rebellion, no other 
concessions were formally established there. Newchwang is now a part 
of Manchoukuo. 

It has frequently been stated that the United States has never held 
concessions in China. While such a statement may be legally correct, it 
does not represent the whole truth. In Shanghai, the local Chinese of- 
ficials offered to set aside an area for the use of Americans soon after the 
port was opened. This was refused by the American consul, who thought 
the site disadvantageous. In 1863, toward the end of the Taiping rebel- 
lion, an unofficial American settlement had developed outside the then 
foreign settlement in the area known as Hongkew. On July 4, 1863, the 
American consul, George M. Seward, concluded an agreement with the 
local Chinese officials for delimitation of an American “settlement” or, 
by my definition, actually a concession. This action, so far as is known, 
was never approved by the United States government, then involved in 
the Civil War, and before the year ended the area was amalgamated 
with the former British area to form an enlarged international settle- 
ment. The United States, however, possesses equal rights with the 
other treaty powers in the International Settlement at Shanghai, and 
likewise has equal responsibility. 

At the port of Amoy, there existed an area adjacent to the British 
concession which was known locally as the “American Settlement” until 
about 1900. This area was never officially recognized as a concession, 
and in 1903 the United States approved the Land Regulations for the 
International Settlement at Kulangsu, thus placing itself on a basis of 
equality with the other treaty powers and assuming an egual pasa 
bility for this settlement. 

At Tientsin, an area was set aside for American residence by ahs local 
Chinese officials in 1869. This area came to be known locally as the Ameri- 
can concession, and was so referred to in diplomatic correspondence.’® 
Apparently the United States consular authorities in Tientsin exer- 
cised jurisdiction over this land until 1880. In 1896, all claim to control 
or jurisdiction was formally abandoned by the United States govern- 


* Protocol concerning Japanese settlements, inland navigation, etc. Octis 19, 
1896. Hertslet, Vol. I, p. 91. 1896/6, Arta. 1, 3. 

® Foreign Relations of the United States, 1867, Part I, China, Inclosure in No. 125. 

10 Tbid., 1901, Vol. I, pp. 40 ff. See inclosure No. 2 in No. 551, p. 50. 
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ment." Although in 1900 Mr. Conger, the American minister to China, 
urged that the government reassert its rights, such action was not taken 
.and the area was included in the extension of the British concession in 
1901-02. In the British extension, Americans and other foreigners pos- 
sessing treaty privileges were allowed (by the British) to rent land 
through registration of their deeds with their own consulates. 

The legal bases for the existence of these areas varies with the circum- 
stances of their establishment. The International Settlement and the 
French concession at Shanghai were developed under the terms of the 
treaties of 1842-44, which made no specific provisions for foreign munici- 
palities on Chinese soil. Approval of local regulations and of extensions 
of these two areas was in all cages obtained from the local Chinese authori- 
ties with the tacit, but not explicit, consent of the Central Chinese govern- 
ment. Their legal position, therefore, is that of a customary servitude of 
long standing maintained by force, and recognized as such by the Chinese 
government. The remaining settlements and concessions have a more 
definitive treaty basis than those at Shanghai, and their development 
has been regularized by agreements with the Chinese government respect- 
ing their establishment and extensions of their boundaries. 

Perhaps the most important question concerning the status of these 
settlements and concessions is whether a change in the status of one 
area can be made without affecting the status of other areas or without 
affecting the exercise of extraterritoriality. Historically, 13 concessions 
have reverted to China, while the remaining areas are intact; and extra- 
territoriality was not impaired by this process. Theoretically, the proc- 
ess could continue without any change in the exercise of extraterri- 
toriality, but it must be pointed out that the areas given up were in 
minor ports or were held by minor powers, as in the case of the Belgian 
concession in Tientsin. It is extremely doubtful whether Great Britain, 
France, and Japan would agree to the rendition of their respective con- 
cessions in Tientsin unless they were also prepared to negotiate on the 
question of extraterritoriality. It is equally doubtful whether Great 
Britain, France, Japan, and the United States would agree to rendition 
of the Shanghai International Settlement, or even the one at Amoy, 

. except as part of a general settlement of the question of foreign rights 
and privileges in China. - 

The second question to be considered with respect to the status of 
existing foreign settlements and concessions is their relation to the politi- 
cal and economic development of China. It is a recognized fact that the 
security of these areas, particularly in Tientsin and Shanghai, has been 
an important factor in the flow of Chinese capital from the interior to 
these treaty ports. This has resulted in intense speculation, particularly 


1 Instructions to this effect quoted in sub-inclosure No. 3 in No. 551, op. cit. 
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in Shanghai, and has undoubtedly hindered rural rehabilitation in the 
interior. The implications of this process need to be thoroughly studied 
before definite conclusions cain be drawn. 

On the other hand, these settlements and concessions, rendered secure 
on oceasion by the armed forces of the foreign powers, have provided 
safe bases for the economic, political, and even military, penetration of 
China by the foreign powers, The Shanghai International Settlement 
and the Tientsin concessions contain headquarters for most of the for- 
eign banks and business houses operating in China, A large proportion 
of foreign and Chinese industries are also located in these foreign-con- 
trolled areas, where they are generally free from Chinese jurisdiction 
and taxation, and where their property is under the protection of foreign 
guns. In Tientsin, the Japanese Concession was the initial base for Japan’s 
military operations in North China. In Shanghai, the Hongkew district 
of the International Settlement, known locally as “little Tokyo,” was 
used as a military base by the Japanese in 1932 and, now under their 
complete control, serves as their base of operations in the Yangtze valley. 
Japanese withdrawal from their Hankow concession was dictated by 
military strategy and does not mean that the Japanese will forego their 
rights in that port. 

The full implications of the relation between existing settlements and 
concessions in the treaty ports and the economic, political, or military 
penetration of China by the foreign powers needs detailed study. It will 
suffice here to point out that the question of the future status of settle- 
ments and concessions is more than a problem of treaty agreements and 
legal technicalities; it is one fundamentally connected with all aspects 
of Sino-foreign relations.! 

Wriiiam C. JOHNSTONE. 

George Washington University. 

1 The following table indicates the location of settlements and concessions, the 
dates of the original grants or agreements for their establishment, and dates of 
extensions and of rendition where that has taken place. . 

International Setilements: : 

Shanghai: British settlement delimited, 1845; made international, 1854; ex- 
tensions, 1863 and 1899. 

Kulangsu (Amoy): Developed as a general foreign settlement after 1843; 
right to national concessions granted Great Britain and Japan, 1860; 
international settlement established formally, 1903. 

National Concessions: 

Great Britain: 

Canton—formally granted, 1859. 
Tientsin—granted, 1860; extension, 1897; additional grant, 1900-02; 
grants consolidated, 1918. 


(Continued on the following page) 
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Hankow—granted, 1861; extended, 1896; returned to China, 1927. 
Kiukiang—granted, 1861; returned to China, 1927. 
Chinkiang—granted, 1861; returned to-China, 1929. 
Amoy—right to concession, 1861; right given up, 1930. 
France: 
` Shanghai—granted, 1849; extended, 1861, 1898, 1915. 
Tientsin—granted, 1861; extended, 1902. 
Hankow—granted, 1861; right not exercised; regranted, 1896. 
Canton—granted, 1859, 
Japan: 
Tientain—granted, 1896; extended, 1900-02; additional property leased 
in 1934-36; status of this property in doubt in relation to concession. 
Hankow—granted, 1896. 
Amoy—right granted, 1896. (See International Settlements above.) 
Shanghai—right to request concession granted, 1896; not exercised to 
date. 
Hangchow—granted, 1896—reported renewed for 30 years, 19865. 
Shashih—granted, 1896; present status in doubt. 
Yochow—granted, 1898; present status in doubt. 
Samsha—granted, 1898; never taken up. - 
Foochow—granted, 1898; never taken up. 
Chunking—granted, 1896; present status in doubt. 
Soochow—granted, 1896; present status in doubt. 
Belgium: 
Tientsin—granied, 1902; returned to China, 1931. 
Italy: 
Tientsin—granted, 1901, 
Germany: 
Tientsin—granied, 1895; extended, 1901; taken over by China, 1919-20. 
` Hankow—granted, 1895; taken over by China, 1919-20. 
Austria-Hungary: 
Tientsin—granted, 1902; taken over by China, 1919-20. 
Russia: 
Tientsin—granied, 1900; taken over by China, 1920. 
Hankow—granted, 1896; confirmed by China, 1900; taken over by 
China, 1920. 
United States: 
Shanghai—American settlement delimited, 1863; not recognized by 
United States government; amalgamated with former British settle- 
ment to form part of International Settlement, 1863. 
Tientsin—Area delimited for American residence, 1869; quasi-U.8, 
jurisdiction over land until 1880; all jurisdiction abandoned, 1896; 
area, included in British extension, 1901-02. 
Amoy—Area known as American Settlement until 1900; never formally 
recognized, 


NEWS AND NOTES 
! PERSONAL AND MISCELLANEOUS 


Compiled by the Managing Editor 

The list of round-tables, with leaders, at the December meeting of the 
American Political Science Association was announced in the August 
issue of the Revww. The committee on program, Professor Francis 
W. Coker, chairman, announces further (1) that three luncheon meet- 
ings will be addressed by Charles A. Beard, on “The Latest Judicial 
Conflict,” “Philip C. Staples, of the Bell Telephone Company of Penn- 
sylvania, on “A Business Man’s View of the Constitution,” and Robert 
H. Jackson, assistant attorney-general of the United States, on a subject 
to be announced; (2) that among persons who will give addresses at 
general sessions are Professors Robert E. Cushman, Edward S. Corwin, 
and William Y. Elliott; and (3) that Professor Thomas Reed Powell’s 
presidential address will be delivered on Monday evening, December 27, 
instead of the evening following. 


Professor Wiliam Anderson is on leave from the University of Minne- 
sota during the fall quarter and Professor Harold 8. Quigley is serving 
as chairman of the political science department. 


After a year spent in studying colonial problems in England, Ceylon, 
the Federated Malay States, Java, the Philippines, and Hongkong, 
Dr. Lennox A. Mills has returned to the University of Minnesota, where 
he has been advanced to an associate professorship. 


Professor L. E. Aylsworth, of the University of Nebraska, is on leave 
during the first semester of the current year. 


Professor Charles 8. Hyneman has resigned his position at the Uni- 
versity of Illinois to accept a professorship in the department of political 
science at Louisiana State University. In addition to serving as head of 
the department, he will be in charge of the bureau. of governmental 
research. 


Professor Russell M. Story, of Pomona College, has been made presi- 
dent of the Claremont Colleges and will be concerned especially with 
developing the program of the associated colleges and administering the 
various services of the central institution, especially the graduate school. 


Professor R. A. MacKay, of Dalhousie University, has been named 
by Prime Minister King as one of five Canadian scholars and pub- 
licists who will serve as a royal commission to investigate the economic 
and financial basis of Canadian confederation in the light of social and 
economic developments in the past seventy years. 
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Professor Edwin A. Cottrell, of Stanford University, is on leave dur- 
ing the autumn quarter and is visiting institutions and carrying on 
research in the East. 


Professor Charles Fairman, Brandeis fellow at Harvard University, 
will teach public law at Stanford University during the winter and spring 
quarters. 


Professor James K. Pollock, of the University of Michigan, will serve 
as acting professor of political science at Stanford University during the ` 
summer quarter of 1938. 


Professor Harold D. Lasswell is on leave from the University of 
Chicago during the summer and autumn quarters in order to carry on 
atudies in China. 


Mr. Herbert Emmerich, former deputy governor of the Farm Credit 
Administration, has been appointed associate director of the Publie 
Administration Clearing House. He also has been appointed lecturer in 
political science at the University of Chicago. 


Professor Floyd W. Reeves, who participated in the preparation of 
material for the President’s Committee on Administrative Management, 
and who is now chairman and director of studies of the President’s 
Advisory Committee on Education, will offer a course on general prin- 
ciples of administration upon his return to the University of eee! in 
the winter quarter. 


The Committee on Public Administration of the Social TPE Re- 
search Council is sponsoring a study of the city manager plan, to be 
conducted by Mr. Harold Stone and Mr. Donald Price. 


Professor Amry Vandenbosch, on leave from the University of Ken- 
tucky, is spending a half-year in Europe studying Dutch colonial policy. 


Dr. Carl J. Friedrich, appointed lecturer in government at Harvard 
University in 1926, has been advanced from an associate to a full pro- 
fesgorship. 


Dr. H. V. Thornton, formerly assistant professor of government at 
New York University, now holds an associate professorship at the Uni- 
versity of Oklahoma. 


Professor John W. Manning, director of the bureau of governmental 
research at the University of Kentucky, has been appointed chairman 
of a committee on public-service institutes, which will function as an 
investigating group for social service work. 


Dr. Lewis Meriam, of the Brookings Institution, offered courses in. 
the School of Social Service Administration at the University of Chicago 
during the second term of the summer quarter. 
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After a year spent in teaching and research at Harvard University, 
Professor Charles G. Haines has returned to his post at the University 
of California at Los Angeles. 


Assistant Professor V. O. Key, Jr., has resigned his position at the 
University of California at Los Angeles to accept an appointment with . 
the National Resources Committee at Washington, D. C. For the past 
year and a half, Dr. Key has been on the staff of the Committee on 
Public Administration of the Social Science Research Council at Wash- 
ington. 

At the University of Missouri, Dr. Martin L. Faust has been promoted 
to a full professorship. 


During the past summer, Professor E. O. Stene, of the University of 
Kansas, acted as consultant to the research department of the Kansas 
Legislative Council on state administrative reorganization. 


Professor Finla G. Crawford, of Syracuse University, spent the past 
summer in Washington as a consultant with the President’s Advisory 
Committee on Education. 


Professor William E. Mosher, of Syracuse University, participated in 
the program of the Institute of Government held under the auspices of 
the University of Southern California last June. 


New instructors in political science at Dartmouth College this year 
include Dr. Robert K. Carr and Dr. Edmund W. Fenn, formerly of the 
University of Oklahoma and University of New Hampshire, respectively. 


Dr. Julian S. Duncan, associate professor of political science at St. 
John’s College, has joined the faculty of Babson Institute. He will teach 
courses in government and in government control of industry. 


Dr. Alexander Daspit, assistant professor of government at Louisiana 
State University, is studying at Harvard during the current academic 
year. During his absence, his courses are in charge of Dr. Willmoore 
Kendall. 


Dr. Raymond McKelvey, of Santa Barbara State College, has been 
added to the political science staff of Pomona College in a temporary 


capacity. y 

Mr. Glenn McClelland, who has been doing graduate work at Columbia 
University and teaching at Bard College, has accepted an instructorship 
at the University of Wisconsin. 


Dr. Hyman E. Cohen has been reappointed research associate and in- 
structor in the department of political science at the University of 
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Chicago for the current academic year. His Recent Theories of Sovereignty 
has lately been published by the University of Chicago Press. 


Dr. Winston W. Crouch has been appointed to an instructorship at 
the University of California at Los Angeles. 


Mr. Webb Noyes, who for some time has been attached to the staff oi 
the library at the University of Michigan, has been appointed librarian 
of the School of Citizenship and Public Affairs at Syracuse University. 


Mr. Howard M. Kline, formerly an instructor in the School of Citi- 
zenship and Public Affairs at Syracuse University, has been appointed 
to a similar position at the University of Michigan. 


Messrs. Fordyce Luikart and Barrett Hollister, of Syracuse Uni- 
versity, have accepted instructorships at. the State Normal School at 
Brockport, New York, and Antioch College, respectively. 


Dr. Paul M. A. Linebarger, formerly connected with Harvard Uni- 
versity, is now instructor in political science at Duke University. 


Mr. Hugh A. Bone, who received his doctor’s degree at Northwestera 
. University during the summer, has been appointed instructor at the 
University of Maryland. 


A building to house the School of Citizenship and Public Affairs at 
Syracuse University will be dedicated in November. 


Professor J. Alton Burdine, of the University of Texas, has been ap- 
pointed to the sub-committee on personnel standards of the national 
Interstate Conference of Unemployment Compensation Administrators. 
It is the function of this sub-committee “to prepare a proposed plan of 
personnel procedure for state agencies along the lines of modern methods, 
including procedure for selection of personnel on a non-partisan merit 
basis.” The plan will be discussed and considered for-adoption at the 
next meeting of the Interstate Conference. 


Under the sponsorship of the bureau of governmental research, the 
second annual Institute of Government was held at the University of 
Washington on July 26-28. Over one thousand public officials and lay 
people interested in government attended the various section meetings, 
which included training work in the fields of planning, public welfare, 
personnel administration, health, recreation, law enforcement, property 
assessment, taxation, financial administration, and the philosophy of 
government. Dr. Emery E. Olson, dean of the School of Government of 
the University of Southern California and lately visiting professor of 
public administration at the American University, Washington, D. C., 
again directed the Institute. 


BOOK REVIEWS AND NOTICES 


Constitutional Government and Politics. By Cant Joacnm™ FRIEDRICH. 
(New York: Harper and Brothers. 1937. Pp. xvi, 591.) 


The following note on Dr. Friedrich’s important volume should be 
considered merely as a sort of critical summary of its contents and not 
as a review, because an adequate appreciation of its merits or defects 
can be obtained only when its materials and methods have been utilized 
and tested over a longer period in teaching and research. But even now 
it seems safe to state that whenever information is sought on not a few 
subjects in the realm of comparative government, reference to and con- 
sideration of Dr. Friedrich’s contributions will hereafter be indispensable. 
The book is a fortunate blend of the German method of scientific pene- 
tration on the one hand and Anglo-Saxon descriptive analysis on the 
other, equally remote from doctrinaire abstractions and from quasi- 
sociological generalizations, sound and at the same time faithful to 
scholarly principles, well documented and well written, not always origi- 
nal or profound, but never dull. 

Evidently Dr. Friedrich was not actuated by ambition to write what 
in Continental political science is understood by the term Allegemetne 
Staatslehre or Théorie générale de létat (in the sense of Jellinek, Du- 
guit, or Carré de Malberg), and of which Garner’s and Willoughby’s 
treatises are outstanding examples in this country. Nor is the book a 
systematic traité such as has been presented by Joseph-Barthélemy or 
Hauriou. On the contrary, it is a genuine contribution to comparative 
government of the customary Anglo-Saxon type and as such to be com- 
pared perhaps best to Dr. Finer’s monumental Theory and Practice of 
Modern Governments. Like Finer, Dr. Friedrich chooses the “topical” or 
“functional” method in place of the ‘‘country-by-country” approach. 
Space forbids noting parallels and deviations in emphasis or selection of 
material by the two authors. While both agree on the importance of the 
civil service or bureaucracy for modern governments—Dr. Friedrich de- 
scribes it as “the core” of the modern state—the latter has filled the 
main gap in Dr. Finer’s work, namely, the decisive importance of the 
courts for the dynamics of government. The integration of the judicial 
function into the general frame of constitutional government is, both 
materially and methodically, one of the conspicuous merits of the book. 
In addition, Dr. Finer’s volumes omit any specific treatment of authori- 
tarian governments, while Dr. Friedrich is fully aware of the fact that 
constitutional government, operated on the basis of rational processes of 
responsibility, legality, and control, can be fully expounded only against 
the background of the opposite evidence of dictatorships. From the 
didactical viewpoint, it is a matter of personal taste, or of convenience 
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of the individual teacher, whether he give preference to Finer’s arrange- 
ment of topies, which, so to speak, is more anatomical, while Dr. Fried- 
rich’s method is more synoptical. In practice, the two contributions will 
be found mutually supplementary. 

In Part I, Dr. Friedrich opens his discussion with a forceful statement 
of “power as the focal point of modern political science.” The reviewer 
may be permitted to remark here that, in his opinion, this thesis seems 
to over-rate the undoubtedly undeniable influence of authoritarian 
trends which, unfortunately, for the time being obfuscate the real issues 
behind the techniques of power, that is, the compelling forces of absolute 
values for which ultimately power techniques serve. The author himself, 
in contrasting constitutional government with the opportunistic methods 
of dictatorships, seems to gravitate towards similar absolute concepts, 
as shown in the ensuing chapters of Part I. 

After an excellent survey of bureaucracy (Chapters IT and III), the 
author discusses (in Chapters IV to VII) what he calls “objectives and 
techniques.” Here he includes such heterogeneous topics as territorial 
expansion and trade, “reduction of external friction” (foreign relations 
and diplomacy), and “reduction of internal friction” (such as police, 
legislation, and judicial restraint and control). Some items of what in 
Continental general treatises on the state is embraced by the terms “aims 
and functions of the state” are discussed in this connection, such as 
security and prosperity, police, and administration proper. Particularly 
welcome, and, incidentally, very illustrative of the author’s sociological 
method, is a study of the “military establishment,” which, in similer 
treatises, is usually neglected. 

In Part II, “Constitutionalizing Modern Government,” the sequence 
of topics is more logical and convincing. It starts with a discussion of 
the making and amending of constitutions (Chapters VIII and IX). 
Room is found here for a well balanced treatment of revolutions, the 
crucial problem for the methodology of constitutional government, and 
also for the rôle of the plebiscite which evidently is as much a favorite 
topic of the author as of the reviewer. In the next chapter (X, “The 
Constitution asa Political Force”), which, in the reviewer's opinion, should 
be the center of gravity of any treatise on constitutional government, 
too scant importance is attributed to the problem of the bill of rights as 
the embodiment of its absolute values within the technical framework 
of the constitutional state. In fact, the notion of liberty is the very liče- 
nerve of constitutional government if it is considered as the expression 
of metaphysical values and not merely as a set of accidental legal rules. 
A similar objection may be raised against the scholarly discussion of the 
separation of powers (in Chapter XI). Events of our own times demon- 
strate beyond doubt that the technical aspects of the doctrine are much 
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less important than its ethical implications for the relations between 
power and liberty. The next chapter (XII) deals very adequately with 
judicial review; while the chapter on federalism (XIII) appears perhaps 
somewhat perfunctory. 

Of the highest interest is the following chapter on constitutional 
dictatorship (XIV). Here the author, prompted by contemporary ex- 
perience and justly provoked by Herr Carl Schmitt’s fallacious clever- 
ness, has presented one of the most persuasive sections of his book, al- 
though, as will be shown at the end of this review, one of the main de- 
ficiencies of the whole treatise is here involved. In the concluding chapter 
of this part (XV, on responsibility)—which, in the reviewer’s opinion, 
should have been placed in connection with the discussion of bureaucracy 
~~another crucial problem of the modern state is approached, although 
it consists less in the control of the servants of the state than in the politi- 
cal control of the governments as correlative to political responsibility. 

The third and by far the most voluminous part of the book contains, 
under the heading of “The Politics of Constitutional Systems,” the 
mechanism of the representative technique in constitutional states, in 
particular electoral techniques (XVII), political parties (XVIII and 
XIX), the cabinet system (XX), the various aspects of parliamentary 
practices and procedure. It is specifically meritorious that the importance 
of the much misused and equally assailed deliberative function of rep- 
resentative bodies has been restated here; while, on the other hand, the 
author has well succeeded in conveying to the American reader a better 
understanding of the contributions of the German post-war school of 
Smend, Leibholz, and Wolff to the problems of integration, representa- 
tion, and delegation. An excellent appendix on the press, as the “fourth ` 
estate,” follows (Chapter XXIII). The next chapter (XXIV) contains a 
rather brief and stereotyped survey of pressure groups and répresenta- 
tion of interests. It seems that a more profound treatment of. the corpo- 
rate state, based on the elaborate corporative jurisprudence of Italy, is 
badly needed. Even Finer’s book on Mussolini (see review in this Rr- 
view, Vol. 30, p. 380) makes it evident that in this particular field 
much spade-work by unbiased foreign political scientists remains to be 
done. The book ends with a discussion of direct popular action (XXV), 
without, however, exhausting this most fascinating and important prob- 
lem of organized mass democracy where the constitutional state has so 
much to gain from close observation of the techniques of dictatorial 
states. i 

Although in a volume of such vast extent and of such wealth of origi- 
nal remarks on controversial subjects many statements remain arguable, 
it does not seem appropriate to stress points of disagreement here. Yet 
two major objections cannot be suppressed. Dr. Friedrich’s book, be- 
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cause or in spite of the mastery displayed by the author in expounding 
his material and conclusions, is neither a text-book of the customary 
type, designed, in the first place, for the student, nora really systematized 
and comprehensive general treatise on the state. The student, in view of 
the synoptical method applied by the learned author, must possess al- 
ready a very extensive knowledge of facts which frequently are rather 
more presupposed than actually presented, and at least one other text- 
book using the “country-by-country” method will be needed by the 
ordinary college student if he intends to benefit as he should from the 
mine of information contained in Dr. Friedrich’s. volume. For graduate 
students, the book is manifestly what was, for a long time, a desideratum. 
For this reason, unless one takes a very optimistic view as to the future 
intellectual development of the average college student, the book is 
probably more useful for the teacher of comparative government, and 
to a certain extent also for research. Perhaps this was intrinsically tha 
aim of the author himself. 

Another objection is more basic. In many respects, constitutional 
government corresponds no longer to what the author describes it to be. 
Everywhere constitutional government is in transition from parliamer- 
tary determination of political issues to the undisputed predominance of 
the executive, operating, even in the most thoroughly democratic 
countries, under discretionary powers which, very euphemistically, may 
be spoken of as “quasi-constitutional.” Indicative of this trend—observ- 
able in every constitutional state without exception—are the events in 
the smaller democracies which more and more have become “disci- 
plined,” or even “authoritarian.” It is regrettable that this book contains 
so little material on the new governmental techniques in Belgium, Switz- 
erland, and particularly Czechoslovakia, although a vast literature is 
obtainable (e.g., Tingsten’s book on the pleins pouvotrs). It seems to the 
reviewer that Dr. Friedrich has described more the pattern of pre-criais 
constitutional government, while constitutional government of the liberal 
type, even in France, not to speak of Great Britain, belongs evidently to 
the past. The reviewer has found nothing of the momentous development 
of the new boards in England which so clearly indicate the turn to 
“syndical” techniques in government. The proper place for this discus- 
sion would have been the chapter on constitutional dictatorship, which, 
at least for the time being, characterizes constitutional government as 
such. In the future, the real issue of constitutional government will 
probably be the relationship between the discretionary powers of the 
appointed government and the rationalized control of the government by _ 
the governed. All democratic countries are at present in search of a work- 
able formula which will guarantee the responsibility and the control of 
democratic leaders to and by the masses, It remains to be seen whether ` 
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the traditional concepts of legality and constitutionality cán be recon- 
ciled with the realistic necessities of national leadership. 

A vast bibliography, conveniently grouped at the end, satisfies many 
wishes of the advanced student and gives valuable hints even for those 
interested in further research. Needless to say, Dr. Friedrich’s Europ2an 
background enables him to use much literature which is usually not re- 
ferred to in books in this country. The reviewer notes, however, with 
some regret that the important doctrines of, for example, Carré de 
Malberg and his school and also other relevant French authors, are not 
mentioned. 

As a whole, Dr. Friedrich’s book is one of the most remarkable con- 
tributions in the field of comparative government in these last yeers; 
and, in the process of “continentalization” of political science in this 
country, it is indeed a landmark—an achievement for which the author 
may accept the sincere thanks of his colleagues, his students, and the 
politically interested public at large. 

KARL LOEWENSTEIN. 
Amherst College. 


Essays in Political Science (in honor of W. W. Willoughby). EDITED BY 
JoHN Marapws anD Jamms Harr. (Baltimore: The Johns Hopkins 
Press. 1937. Pp. viii, 364.) 


This volume is a series of essays, written as a tribute to Professor 
Westel Woodbury Willoughby, who recently became professor emeritus 
after a long and distinguished service at Johns Hopkins University. The 
main body of the volume was contributed by his former students. One 
essay was written by his brother, W. F. Willoughby, and one by a former 
colleague, Professor W. W. Cook. In the opening chapter, Professor 
J. W. Garner gives an evaluation of the contributions of Professor Wil- 
loughby to political science. A bibliography of the chief writings of Pro- 
fessor Willoughby is appended. This shows not only the extent of his 
contributions to the literature of political science, but also the astonish- 
ing versatility of his interests in political theory, public law, American 
government and administration, and international relations. 

To the student of today who is familiar with the wide range of courses 
in political science that are offered in American universities, and with the 
vast amount of literature that appears each year in that field, it may be 
somewhat surprising to realize that this development has taken place 
within the active life period of men still living. When Professor Wil- 
loughby began bis teaching at Johns Hopkins, departments of political 
science offering opportunities for graduate study existed only at Co- 
lumbia and Chicago. In a few other institutions, scattered courses in 
political science were given, usually under the auspices of other depart- 
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ments. The writings of Francis Lieber, Theodore Woolsey, John W. Bur- 
gess, and Woodrow Wilson were practically the only contributions to the 
literature of political science that had been made by men in academic 
life in this country. To the development of this field Professor Willoughby 
devoted his life. He was largely instrumental in divorcing political 
science from its dependency and establishing it as a recognized and im- 
portant field of investigation and study. He was one of the founders of 

-the American Political Science Association, writing its constitution and 
serving as its first secretary-treasurer and later as its president. He was 
active in launching the Ammrican Pouitican Science Revimw and 
served as its managing editor for the first ten years of its existence. Pro- 
fessor Garner pays a deserved tribute to his work as teacher and author 
and to his services'in public affairs. 

The other essays in the volume cover a wide range of topics. In the 
field of public administration, W. F. Willoughby writes on “The Science 
of Public Administration” and A. C. Millspaugh on “Democracy and 
Administrative Organization.” In political theory, H. W. Stoke deals 
with “The Paradox of Representative Government,” E. P. Herring with 

_ Political Parties and the Public Interest,” and J. Mattern with ‘From 

Geopolitik to Political Relativism.” Two essays are concerned with the 
_ scientific method in politics and law, one by M. E. Dimock on “Sci- 
entific Method and the Future of Political Science,” one by W. W. Cook 
on “A Scientific Approach to Law.” In constitutional and administrative 
law, Leon Sachs discusses the case of Blackstone v. Miller as a study in 
multiple taxation, and A. Langeluttig writes on bankruptcy. In inter- 
national law, C. G. Fenwick discusses “Political Disputes in International 
Law”; C. W. Young, “Legal Aspects of the Lytton Report”; and H. W. 
Briggs, “The Punitive Nature of Damages in International Law.” 

As in the case of most volumes of this kind, the articles are somewhat 
uneven and their usefulness depends in large measure on the field in 
which the reader is interested. W. F. Willoughby makes a valuable 
analysis of the nature of the problems with which administration is con- 
cerned, and A. C. Millspaugh adds some interesting criticisms of the 
undemocratic tendencies in recent administrative organization. H. W. 
Stoke and E. P. Herring both point out the difficulties in present-day 
representative government, the danger of paralysis, and the need for 
placing the general interest above the interest of petty groups. Several 
essays urge a more scientific approach to the study of politics, the need 
of new classifications, greater use of material drawn from other sciences, 
and closer contact with the changes taking place in the modern world. 

In general, the essays maintain a high standard of scholarship and form 
a valuable addition to the literature of political science, as well as a trib- 
ute to a beloved teacher. 


Universtiy of California. 


RAYMOND G. GETTELL. 
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A History of Political Theory. By Groras H. Sasa. (New York: Henry 
Holt and Company. 1937. Pp. xvi, 797.) 


Professor Sabine begins with the hypothesis that “theories of politics 
are themselves a part of polities.” It is to be expected that mere anti- 
quarians will take issue with the author on this point, and that those 
who say with Goethe that “the truth has long since been discovered” will 
find fault with the social relativism of which this hypothesis is an expres- 
sion. For Professor Sabine maintains that, “taken as a whole, a political 
theory can hardly be said to be true,” but that the ‘judgments of fast” 
and the “estimates of probability” which it contains, as well as the 
weighing of “logical compatibilities’” which it involves, are affected by 
“valuations and predilections, personal and collective.” This is not say- 
ing that these judgments and estimates may not prove to be, in some 
cases, “objectively true,” or that a political theory is necessarily nar- 
rowly instrumental in the sense of having deliberately been made sub- 
servient to ulterior personal or collective purposes, but that it is “pro- 
duced as a normal part of the social milieu in which politics itself has 
its being.” 

Others have thrown out hints to this effect before, but the present 
reviewer knows of no comprehensive history of political theory in which 
this basic proposition has been so consistently sustained and acted 
upon. In Professor Sabine’s book, theories are always presented in the 
historical socio-political setting which conditioned them and with which 
they, in turn, interacted. 

Since this work is more than a résumé of the more important political 
theories, the author’s own “philosophical preferences” are of such an 
interest as to entitle them to more than a casual remark, even within 
the compass of a book review. Professor Sabine is an empirical positivist 
who concurs in the general results of Hume’s criticism of the “intellectual 
confusion inherent in the system of natural law.” Hume drew an antith- 
esis “between reason in the formal sense, causal relations uniting mat- 
ters of fact, and judgments of value or obligation,” factors that had all 
been fused in the system of natural law. Professor Sabine maintains that 
“it is impossible by any logical operation to excogitate the truth of any 
allegation of fact, and neither logic nor fact implies a value.” He extends 
this criticism to the Hegelian and Marxian dialectic, which perpetuated 
the confusion by again attempting to “bridge the gulf between reason, 
fact, and value.” He points out that the Hegelian and Marxian varieties 
of “historical necessity’? are no more capable of empirical verification 
than the “belief in rational self-evidence” which they displaced. As to 
value-judgments, “they appear to the author to be always reactions of 
human preference to some state of social and physical fact...” 

In a review of a comprehensive work such as this (it encompasses, in 
its almost 800 pages, the history of Western political thought up to the 
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present time), space forbids the presentation of the customary “table 
of contents.” In selecting theories for inclusion, the author obviously 
_ was guided by his original hypothesis, and not simply by considerations 
of space. In the opinion of this reviewer, the chapters on- Aristotle, 
Hobbes, Hume, Hegel, and Marx are especially well done. 

In view of what was said concerning the author’s criticism of Hegel 
and Marx, a few words must be added to forestall a wrong impression. 
Although Professor Sabine places speculation about historical “neces- 
sity in the realm of “calculation of probabilities,” he does not dismiss 
these prognoses off-hand but reserves judgment on some points, depend- 
ing on time to show whether they are objectively right or wrong. Also, 
doubts concerning the objective truth of some of their conclusions do 
not prevent him from appreciating the fact that these theories may still 
be of great significance as philosophies of social action. 

The book is so altogether satisfactory that one hesitates to criticise 
such a minor point as the tacit assumption which seems to pervade the 
discussion of Bodin, that the introduction of the idea of the Rechtsstaat 
and the attribution of sovereignty to it marked an advance in methodol- 
ogy. In spite of Bodin’s confusion, he seems to have been on safer ground 
than some of his critics. For the doctrine of governmental sovereignty does 
not present the inherent difficulty from which the doctrine of state sov- 
ereignty suffers, namely, the problem of avoiding an antimony. 

The book is the work of a mature scholar with analytical acumen and 
with a competence in general philosophy that are difficult to match. 
Moreover, it is written in a lucid and compact style, with frequent sum- 
maries that are models of conciseness. These qualities, as well as the bib- 
liographical notes at the end of each chapter, should insure its favorable 
reception as a text-book. It is a text-book, to be sure, but a text-book 
with a difference. 

HENRY JANZEN. 

Hamilton College. 


The Lasting Elements of Individualism. By Witttiam Ernust Hocxina. 
(New Haven: Yale University Press. 1937. Pp. xiv, 187.) 


This volume includes a group of six lectures delivered at the University 
of Indiana. The ideas contained therein are not fully developed, and the 
result is the presentation of the materials for a much larger study than 
is here undertaken. The book can hardly be reviewed without incurring 
the danger of rearranging the materials. This might lead to conclusions 
not intended by the author, which would be unfair to him. 

The thread of continuity which undoubtedly runs throughout the lec- 
tures is that “no nation can exist unless the idea of the nation finds an 
intelligent resonance in the minds of the individual citizens.” Individual- 
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ism as a concept gained meaning as early as the fourteenth century, but 
not until after the Reformation did it attain political significance. The 
concept became imperishable in the thought of John Locke, whose individ- 
ual not only was the bearer of rights but also was endowed with a moral 
sense, But the liberalism which has developed from this older concept of 
individualism has proved defective, chiefly because it could not alone 
achieve social unity and tended to cultivate the pernicious notion that 
rights can exist without correlative duties. The achievement of human 
freedom lies in the extension of the individual will by the creation of the 
state as the responsible agent of its members. That is not to say, however, 
that the individual will is submerged in that of the state. It continues to 
function as co-agent with the state, so that the deeds of the state are ipso 
_ facto the deeds of the citizen, the extrapolation of his will. The result is the 
co-agent state, which “is based on the unanimous action of free individ- 
uals.” 

This may all be very well, but the peril lies in the ease with which the 
individual conscience may be brought to succumb to the purposes of the 
state. In a democracy, the larger issues are fairly clear and the citizen is 
asked to consent to more or less definite proposals. Moreover, the repre- 
sentatives of the people must periodically return to the electorate to ob- 
tain a fresh mandate, even though they do their work well. Minorities 
have the opportunity to be heard and to make their influence felt in 
popular elections., We shall doubtless continue to prefer the democratic 
state to one which purports to bear and to interpret the individual con- 
science, 

Wiiuram S. CARPENTER. 

Princeton University. 


Les Idées traditionnalistes en France de Rivarol à Charles Maurras. By 
Auronss V. Rocem. (Urbana: University of Illinois Press. 1937. Pp. 
235.) 


This is primarily a work of literary criticism. Its chief importance and 
interest for students of political science derive from the fact that the 
work deals with writers who cannot be ignored in connection with modern 
French polities and political thought. These writers fall into two cate- 
gories. The second consists of certain twentieth and late nineteenth 
century writers—especially Charles Maurras—who have been the recog- 
nized spokesmen for a certain section of opinion of the Right. The first 
category consists of writers recognized by those of the second to be their 
intellectual ancestors. Though modern traditionalists, as Mr. Roche 
emphasizes with some impatience, claim to be supported by parts of the 
writings of numerous authors for whose essential views and positions they 
have nothing but contempt, they cite principally names like Rivarol, de 
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Maistre, de Bonald, Comte, Taine, Renan, Fustel de Coulanges, Le Play, 
and La Tour du Pin Chambly de la Charce. Summary accounts of the. 
views of all of these, as well as of those of numerous lesser lights, are in- 
cluded by the author. He gives, in respect of the moderns, three chapters 
to M. Charles Maurras, and treats of various others, more especially 
Bourget, Barrés, Bazin, and Bordeaux. The transition from the one group 
to the other is made through two chapters on the literary aspects of 
Regionalism, particularly in Provence and Brittany, with a definite pref- 
erence for Mistral. 

Mr. Roche possesses a marked gift for concise exposition. In a style ` 
distinguished by unusual clarity, he succeeds in setting out succinctly the 
essence extracted from the thought of the several authors treated. At 
the same time, inasmuch as a very large number of persons come in for 
consideration, even high literary gifts cannot avoid, in the circumstances, 
some of the appearances and characteristics of an inventory. The ex- 
planation is possibly to be found in the conventional requirements of an 
academic thesis. It is perhaps not unfair to note that a volume of two 
hundred pages, the printing of which, incidentally, is otherwise excep- 
tionally attractive, contains nearly nine hundred footnotes. The question 
presents itself whether the essay would not have been more effective if, 
instead of setting out the principal traits of one writer after another, it 
had attempted a full account of the more important “traditionalist ideas,” 
referring, in connection with them, to various writers where necessary 
or desirable. Mr. Roche has manifestly read so widely and assimilated 
so thoroughly that he could undoubtedly have succeeded in such an 
attempt. A book of much merit would possibly have been even better. 

R. K. Gooca. 

University of Virginia. 


“The Third Reich. BY HENRI LICHTENBERGER. (New York: The Greystona 
Press. 1987. Pp. 392.) 


To write on Soviet Russia, Fascist Italy, and National Socialist Ger- 
many is a difficult and thankless task. The popular subjective approach 
leads to a distorted presentation of the subject, giving a picture either 
too favorable or too damaging to the systems presented. Complete objec- 
tivity, even if possible, does not appeal to the general reader. 

Lichtenberger’s The Third Reich apparently is designed to steer a 
middle course, with studious intent to be fair to the National Socialist 
régime. The author is not committed to any thesis concerning the merits 
or baseness of National Socialist ideology and practice, nor does he evade 
conclusions based upon a scholarly study of the subject. Lichtenberger 
has the advantage of a thorough knowledge of the Germany preceding 
the Third Reich, the Germany of Kant, of Goethe, of Nietzsche, of Wil- 
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liam II, and of the Weimar Republic. His previous writings testify to 
that. It is on the background of this knowledge that he presents his pic- 
ture of the Germany of today under the following nine headings: The 
Rise of National Socialism; National Socialism in Power; Foreign Policy; 
The Myth of Race; Spartanism; The Religious Problem; Agricultural 
and Industrial Organization; The German Economic Syaani A French- 
man Looks at Nazi Germany. 

The system of treatment is that of stating as fairly as possible the 
ideology of National Socialism as found in the writings and utterances of 
National Socialist spokesmen and in the laws and decrees through which 
that ideology is transformed into reality in the institutions and prac- 
tices for the reorganization of the political, racial, economic, social; and 
cultural life of the nation. This statement is followed by an impassionate 
enumeration of conflicting interpretations of friends and foes of the ré- 
gime. Lichtenberger does not assume the position of arbiter between 
these conflicting opinions. He does not hesitate to admit that he does not 
know where the truth is to be found. Concerning his treatment of the 
economic structure of the National Socialist régime, he frankly concedes 
that he does not possess the technical knowledge to enter more deeply 
into the subject. He deserves respect rather than criticism for this cau- 
tion. Like the Italian corporate system, the National Socialist structure 
of employer and labor organization, as well as the parallel hierarchy of 
the industrial associations, is still too much in flux to permit authoritative 
treatment. 

In the first eight sections, Lichtenberger speaks as the scholar, the 
spectator from somewhere in no man’s land. In the last section, he is the 
Frenchman, or rather the spokesman of “the French” in his and their 
reaction to National Socialist ideas and practices. We French, he says, 
“float about amidst thousands of conflicting sentiments ranging from 
decided horror through mistrust and uneasiness up to curiosity mixed 
with sympathy and regret that we do not have a ‘strong man’ like Hitler 
in France.” There is general grief over “the deliberate intolerance pro- 
claimed by the Nazis,” over the “appeal they make to the fanaticism of 
the masses” and the “determined brutality of the measures whereby they 
seek to impose their power.” The French are not particularly shocked by 
National Socialist theory. To be sure, they reject the extremes of their ` 
racial doctrines, just as they condemn the practices resulting from these 
doctrines. Hitler’s disdain of intellectuals and esthetes finds sympathizers 
in France. The French look with admiration upon the unquestionable 
growth of social solidarity accomplished through labor camps, youth 
organizations, etc., though they would not accept the degree and extent 
of regimentation necessary to accomplish the desired result. Spartanism 
is something of which France, too, has need. For Hitler’s foreign policy, 
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France has understanding. His good faith in asserting his peaceful inten- 
tion, France is ready, or should be willing, to accept in spite of his con- 
_ trary views expressed in Mein Kampf, which have never been expressly 

disavowed. To be sure, Germany, the “Volk ohne Raum,” may insist 
upon expansion. Germany may demand from England and France the 
return of her colonies, or a free hand in the East. France must be friendly, 
cautious, ready for all events; she must wait and see! 

. Having chosen the moderate middle course, Lichtenberger has been 
forced to blunt the sharp edges of his subject-matter in both directions. 
He admits the inevitableness of the National Socialist régime without 
extolling the extremes of its ideology. On the other hand, he avoids giving 
offense to National Socialist Germany by excluding from his description 
details of the excesses in practice. Perhaps he is conscious of the difference 
between the ideals of the French Revolution and the excesses practiced 
by the revolutionists seeking to realize their ideals. 

The copious Appendix should be read in connection with the corre- 
sponding subject-matter of the book. Failure to do this might place some 
of the documents in a false light, as for instance ‘The Twenty-five Theses 
of the German Religion.” 

JOHANNES MATTERN. 

The Johns Hopkins University. 


The Spirit and Structure of German Fascism. By Rosurt A. Brapy. (New 
York: The Viking Press. 1937. Pp. xix, 420.) 


Germany; The Last Four Years. By Gurmanicus. (Boston and New York: 
Houghton Mifflin Company. 1937. Pp. viii, 116.) 


The Renaissance of Democracy. By G. S. GRACCHUS. ee York: Pegasus 
Publishing Company. 1937. Pp. 153.) 


The democratic dogma was born a creed of aggression, and therein 
lay primarily its strength. Once established, it was never seriously chal- 
lenged. As it seemed to need no armature of defense, it grew unwary and 
self-contained. Has it become too unelastic to hold its ground against a 
twentieth-century robot claiming to out-democratize democracy? Cer- 
tainly those who currently articulate their fears for what they cherish ss 
free institutions are not an optimistic lot. And, paradoxically enougn, 
their cardinal contribution thus far has been to build up the menace of 
fascism to monstrous proportions and to spread fright among their own 
ranks, As a result, efforts to strengthen democracy’s governmental equip- 
ment and to intensify its social effectiveness are halted by the cry of 
“dictatorship.” This is not surrender; it is suicide. If the idea of demcc- 
racy should be degraded to unbending status-quc-ism, political, social, 
and economic, it would cease by itself to be a living force, But the same 
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effect might be achieved should the prevailing indiscriminate use of the 
term “fascism” turn democracy into a hypochondriac. In this respect, 
careful analyses of totalitarian régimes promise to be both a prophylactic 
and a curative. 

Professor Brady’s investigation of the National Socialist state is neither 
of these, for its Leitmotiv, ringing forth from every chapter, is inspired by 
the familiar Marxist point of view: the difference between the Third 
Reich and capitalist countries such as the United States lies in the fact 
alone that the former is “overtly fascist” (p. 384). But in the author’s 
opinion the border-line has already become fluent; he refers in this con- 
nection, among others, to the “program of the N. R. A.” and to “Tug- 
well’s Industry Comes of Age.” As should be clear from the two examples, 
Professor Brady’s position leaves him little option in his general conclu- 
sions. In fact, he offers only one—that the people of the United States 
should return all wealth to those who built it. “But it will not come to 
them as a ‘gift’; they must learn that the only solution to recovery of 
their heritage lies within themselves” (p. 401). As to more specifie obser- 
vations, the study suggests that fascism, in the phrase of the foreword 
written by Professor Harold J. Laski, “is nothing but monopoly capital- 
ism imposing its will on those masses whom it- has deliberately trans- 
formed into slaves.” In a book so top-heavy with fairly orthodox theses, 
it is, however, exceptional, and gratifying to students of modern govern- 
ment, that the author has not shunned detail in his discussion of spiritual 
and economic codrdination under the swastika: the Gleichschaltung of all 
intellectual energies; means and methods of opinion management; organi- 
zation of labor; the incorporation of youth and women’s activities; regu- 
lation of agriculture and industry (“businessmen, the born élite, should 
rule”); cartels, monopolies, and fair competition. The closing chapter 
beholds the “looming shadow of fascism over the world.” That, on the 
whole, National Socialism emerges from this inquiry considerably more 
homogeneous and consistent in itself, and much more in step with capital- 
ist world development than it actually is, may have its explanation also 
in the casualness of documentation. 

Unlike many bankers, The Banker, organ of British banking, displays 
sedate restraint in its espousal of laissez faire. But its recent examination 
of the economic results of National Socialism (by “Germanicus,” here 
offered in book form), far from supporting Professor Brady’s conception 
of the “born élite,” contrasts sharply the interests of the “upper classes” 
(pp. 38, 44) with the “far-reaching process of Socialization” (p. 37) which 
German business is undergoing. Livelier and less encyclopaedic than the 
well-known reports of the Department of Overseas Trade, the exposition - 
offered by The Banker is at its best when reaffirming soberly the obvious, 
less convincing in its use of figures, and occasionally capricious in particu- 
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lars. Its chief argument is plain: Germany’s troubles “are, for the most 
part, the result of rearmament” (p. 74), which has created “a consider- 
able international nuisance value” (p. 91). But England, “when con- 
fronted by German blackmail” (p. 94), should make no concessions, finan- 
cial or territorial. The joke of it is, of course; that British rearmament 
has made this reasoning feasible. 

The Banker’s “Germanicus,” according to the Introduction, owes his 
insight to a deeply anonymous group of “about a dozen men of some 
achievement in Germany’s military, financial, and industrial affairs,” 
several still holding “high posts in their country” and therefore risking 
their necks. Gracchus, in his “political essay on the philosophy of solidar- 
ism,” introduces himself less romantically as one who saw the downfall 
of democracy and the rise of fascism in European countries, and “being 
an economist,” was “able to assume a critical standpoint.” The outcome 
is this book, “written in popular form,” as the publishers say justly. Tha 
first part surveys the totalitarian state, the second presents the collapse 
of individualism and the ascendancy of the new “democracy of solidar- 
ism.” The disintegration of democracy must be attributed to “the mis- 
understood and erroneous interpretation” of the principle of laissez faire 
(p. 139). Fortunately,-solidarism is already with us—‘‘every piece of 
[New Deal] legislation represents another pillar in the construction of 
the temple of American Democracy” (p. 147). And, mind you, “posterity 
- itself will judge the service that the Democratic party of the United 
States of America and the administration of Franklin D. Roosevelt have 
rendered to civilization and mankind by firmly reéstablishing true De- 
mocracy as the cornerstone of American government” (p. 146). 


Frirz Morstein Marx. 
Harvard University. 


The Revolution Betrayed; What Is the Soviet Union and Where Is It 
Going? By Lzon Trotsky. Translated by Max Eastman. (New York: 
Doubleday, Doran, and Company, Inc. 1937. Pp. vii, 308.) 


To Trotsky, ‘‘the Soviet Union is a contradictory society halfway b2- 
tween capitalism and socialism,” dominated by a selfish privilege-seeking 
bureaucracy. In the early days of the revolution, the bureaucracy was 
kept in check by the party, but this control disappeared when Stalin s43- 
jected the party to its leaders and merged the latter into the officialdom 
of the state. Thus was created the totalitarian state in which the chief 
‘glory of man is “personal loyalty to the leader and unconditional obedi- 
ence.” The prohibition of oppositional factions, which were always preva- 
lent under Lenin, resulted ‘in a bureaucratic impunity which has become 
the source of all kinds of wantonness and corruption,” To overthrow this 
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bureaucratic autocracy is the task of the Soviet section of the Fourth 
International. 

Trotsky is especially vehement in his denunciation of Stalin’s abandon- 
ment of world revolution for the “theory of socialism in one country.” 
This not only constitutes treachery to the cause of socialism, but is bad 
for Russia as well. The best defense for the Soviet Union lies not in peace 
pacts, treaties, or even the army, but in strengthening the position of the 
proletarian and colonial peoples throughout the world. If the enemy is 
not paralyzed by revolution, “imperialism will sweep away the régime 
which issued from the October revolution, [for] in a technical, economic, 
and military sense, imperialism is incomparably more strong.” Peace is 
only temporary. “The power which is restraining for the time being the 
fury of war is not the League of Nations, not mutual security pacts, not 
pacifist referendums, but solely and only the self-protective fear of the 
ruling classes before the revolution.” 

The new constitution with its façade of democratic forms, the limita- 
tions placed on abortions, the increased importance of family ties, piece- 
work and Stakhanovism, the provision of private gardens, cows, and 
chickens for the members of the collective farms—all are condemned as 
further evidences of the betrayal of the cause of the socialist revolution 
and a return to bourgeois principles. To save this cause, Trotsky pro- 
claims the need of a new purely political revolution, a proclamation which 
in turn lends convenient justification for Stalin’s recent ruthless use of 
the firing squad. 

Max Eastman has provided an extraordinarily fine translation. The 
book sparkles with epigrams pronounced with dogmatic authority. Charg- 
ing that Stalin’s “socialist system of money and prices was developed only 
after the twilight of inflationist illusions,” Trotsky observes: “The owl 
of wisdom flies, as is well known, after sunset.” This statement at times 
seems equally applicable to many of Trotsky’s criticisms, and he is indeed 
loath to heed his own wise observation: “If a theory proves mistaken, we 
must revise it or fill out its gaps.” The mistakes and omissions of the pres- 
ent régime would not be so glaring if more consideration were given to 
the opposition forces—external as well as internal—which have played 
an important part in shaping the course of events. 

l E. C. HELMREICH. 

Bowdoin College. 


The Government of Switzerland. By Wiruttiam E. Raprarp. (New aoe 
D. Van Nostrand Company. 1986. Pp. ix, 164.) 


As a volume in “The Governments of Modern Europe” series, this 
book complies fully with the general purposes set forth by the publishers. 
It is “a complete treatment of a single government, presented not only 
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from the political viewpoint, but also with a broad background of other 
knowledge—geographical, historical, ethnological, and economic.” Pro- 
fessor Rappard is concise, factual, and statistical, to a degree which 
makes his work more suitable as a reference than as a text for classroom 
use. On the other hand, it has a distinct appeal for American readers, 
because the author knows his United States almost as well as he knows . 
his Switzerland. 

Professor Rappard does not hold so high an opinion of Swiss Lands- 
gemetnden as do most foreign observers. Certainly, however, the compari- 
son he draws between them and a football crowd does too much honor to 
the latter. Commenting on the failure of the extremely democratic Swiss 
to enfranchise women, the author first notes that Switzerland is neither 
an aristocratic nor a proletarian country, being governed by the lower 
middle class, and adds: ‘‘Now all history and all geography show that 
woman comes to her political rights in the drawing room and in the 
workshop before she does in the kitchen.” It is a curious fact, but quite 
typical of Swiss dislike of hero worship, that the name of only one living 
Swiss statesman is mentioned—and that quite casually—in Professor 
Rappard’s pages. 

While all the chapters of The Government of Switzerland are thorough 
and workmanlike, the three devoted in conclusion to Political Parties, 
Domestic Policies, and Foreign Policies are particularly interesting. In 
spite of occasional sensational stories about the Swiss Fronten which 
appear in our newspapers, Professor Rappard is not greatly impressed 
by the alleged progress of fascist ideas among his compatriots. “The 
present nationalistic, dictatorial, and totalitarian régimes in Germany 
and Italy, whose aspirations most violently offend against the Swiss 
ideals of coöperation, freedom, and democracy, have still further tended 
to fortify the desire to preserve their own national independence.” 

Admitting the progress of socialistic ideas in the Alpine republic, Pro- 
fessor Rappard remarks with a certain acerbity that the 1935 platform 
of that party “cannot but strike the impartial observer as shockingly 
demagogical, distressingly bureaucratic, and bafflingly utopian.” Barring 
war or the dominance of personal preferences, his final conclusion is that 
“in Switzerland as in the other surviving liberal democracies, political 
individualism will in the end prevail over all opposing influences.” 

, : Ropert C. Brooks. 

Swarthmore College. / 


Byrokacie. By Jan Murtu. (Prague: Orbis Publishing Company. 1937. 
Pp. 265.) 


The problem of bureaucracy in Central Europe is fundamentally dif- 
ferent from that in the United States and England. For this reason, as 
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well as for the obvious ability of the author, a young Czechoslovak social 
scientist, we welcome this theoretical and practical study of bureaucracy 
from the socio-political viewpoint. It is concerned primarily with analysis 
of the main relations between the state and the leading bureaucratic 
elements. i 
_ [n order to determine the comparative characteristics of the Czecho- 
slovak bureaucratic system, Dr. Mertl surveys briefly the problems of 
bureaucracy in England, the United States, and France, “as each of these 
democratic states represents a certain outlined type of modern democ- 
racy.” We regret only that we find here no comparison of the bureaucra- 
cies of contemporary democratic states with those of modern dictator- 
ships. 

The most original and interesting sections of the book are, however, 
those dealing with the Czechoslovak system. We find here the historical 
background, with the author tracing the development of bureaucracy in 
the old Austro-Hungarian Monarchy and showing the post-war reaction 
and resentment against that institution due to identification in the popu- 
lar mind of everything bureaucratic with the overthrown Empire. An 
additional problem was created by the fact that the new Czechoslovak 
Republic had to employ numerous leading bureaucrats, formerly em- 
ployed by Vienna, since no other trained personnel was available. But 
the political system of Czechoslovakia has favored the most extensive 
use of bureaucracy, with the result not only that there is today an exces- 
sive number of civil servants, but that the service is still (although to a 
somewhat smaller degree than formerly) considered one of the most de- 
sirable careers, The author points out the dependence of civil service 
promotions on the influence of various political parties, accentuated by 
the circumstance that several executive departments have been headed 
only by ministers drawn from given parties, e.g., the Ministry of Agricul- 
ture by Agrarian ministers. A definite curse of the whole system is the 
belief of the people in the so-called “interventions.” Many bureaucrats 
refuse to decide cases simply because they fear political influences. On 
the other hand, the petitioner has no way of forcing a decision, and has 
learned that the most effective way of getting something accomplished 
is to ask a deputy to “intervene” for him. Although such action is uncon- 
stitutional, it is one of the most strongly established political practices in 
Czechoslovakia. Equally interesting are the remarks of the author on 
attempts to reform the system. 

Dr. Mertl’s conclusions also deserve to be noticed. Bureaucracy forms 
a part of the state apparatus, and its structure and evolution are deter- 
mined by the structure and evolution of the political element of the state. 
In the democratic state, this development depends on (1) what kind of 
bureaucracy existed in the state before the introduction of its democratic 
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system, and (2) what type of democratic government was introduced. 
.The importance of bureaucracy depends upon the degree to which a 
state intervenes in the life of society, and the character of bureaucracy 
depends to a large extent upon the social and educational background of 
its individuals. No democratic state can do without a bureaucratic 
system. 

An extensive list of works in various languages is included, although 
several important titles have been omitted. Altogether, the study is the 
best and most up-to-date upon the subject as yet published in Central 
Europe. 

JosppH §. ROUCEK. 

New York University. 


Neutrality for the United States. By Epwin M. Borcuarp anb WILLIAM 
Porrer Laan. (New Haven: Yale University Press. 1937. Pp. xi, 380.) 


Neutrality means not a partial concession of rights to one side, but an 
impartial enforcement of rights as against both sides. Of this fact the 
authors of the present volume remind us over and over. Throughout the 
volume we find clear and forceful views well fortified with illustrative 
material showing careful and considered observation. 

During the eventful years 1914-17, our government was neutral in 
theory but unneutral in practice. The Wilson Administration favored the 
Allied cause, as did also the American ambassador in London and Cal. 
E. M. House, who was Wilson’s closest adviser. Secretary of State 
William Jennings Bryan stood alone as the real neutral, who believed in 
warning our citizens not to travel on belligerent merchant ships, who de- 
sired an embargo on munitions, who wanted a prohibition on war loans, 

“and who now looms larger as statesman and prophet, since Congress has 
just enacted his ideas into the neutrality law of 1937. 

The present volume is divided into three parts. The first four chapters 
constitute the introductory portion in which the reader will find (1) a 
general explanation of the rules of neutrality; (2) important precedents 
in the history of American neutrality since Washington’s time; (3) a 
brief record of the unneutral steps taken by Wilson during the period 
1914-17; (4) a discussion of the post-war efforts to discredit the whole 
concept of neutrality and to exalt the idea of all nations codperating to 
stop aggressors. 

In Part II, the reader finds much the larger portion of the volume’s 
contents. Here the title might well be ‘“Unneutrality’’ for the United 
States. We find a careful recording of the numerous manifestations of 
that unneutrality which helped to steer the United States into the conflict. 
The Administration tolerated guns on British merchantmen, but not on 
German ships leaving American harbors. It wrote soft notes of protest to 
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Great Britain, but delivered what were really ultimatums to Germany. 
It protested submarine warfare against those civilians who were found on 
armed and unarmed belligerent merchantmen, but it endured cruiser 
warfare which was aimed to starve civilian peoples on land. It assumed 
that submarines, though warships, had no lawful right to visit and search 
merchant ships even when the latter were armed; for the latter had the 
right to resist search. But it also assumed that armed merchantmen, 
though not warships, had a right to fire on submarines. Merchantmen 
were armed in defense, so it was said; while submarines were the aggres- 
sors, 

“Freedom of the seas was a proper battle-cry as against the Germans, 
but whenever it hit the British navy it was to be mentioned softly and 
sparingly. (Today it is mentioned even more sparingly because, no doubt, 
it recalls to some minds the questionable war against Germany, and sug- 
gests to others the possibility of trouble with Great Britain.) 

When writing notes to Germany, the Wilson Administration would 
“accept no single abatement of right, lest the whole fabric of international 
law might crumble.” But when writing to Great Britain, abatements of 
right were accepted, and the whole fine fabric of international law did 
crumble. Congress wanted to warn our citizens against travelling on 
belligerent merchantmen, but the Administration was afraid that this 
would weaken its stand in the Lusitania debate. According to the authors, 
“the persistent refusal of President Wilson to see that there was a rela- 
tion between British irregularities and German submarine warfare is 
probably the crux of American involvement.” 

The authors have well marshalled their facts so as to give support to 
all that they have to say. The reviewer joins them in wondering whether 
the submarine and the airplane may not be the counterweight to British - 
objections to abolishing war on enemy commerce, not to omit war on 
neutral commerce also. (Must we wait for some future fight-to-the-finish 
in the Atlantic, while the American navy and merchant marine withdraw 
to a safe distance to await the outcome?) Today, many are wondering 
also why America ever abandoned her neutrality in 1917, when northern 
neutrals in Europe suffered much more severely, and yet were able to 
remain outside the struggle. 

Part III consists of four chapters which reveal the many post-war 
attacks upon the doctrine of neutrality itself. These are for the most 
part made in America, although some are made abroad for American 
consumption, They are made by those who offer the Kellogg Pact as a 
substitute ‘for the League, and who want that pact implemented so as to 
bring America into coöperation with the League in applying sanctions. 
They are made by those who, in other words, advocate collective security 
through consultative pacts, arms embargo pacts, or even pacific blockade 


972 THE AMERICAN POLITICAL SCIENCE REVIEW 


pacts—all directed at aggressors. At the close of this part comes a clear 
discussion of the unneutral features of our so-called neutrality legislation, 
just passed. ; l 

. The volume as a whole is admirably written. It is well proportioned, 
except perhaps the introductory part, which could be reduced almost by 
half. The text is convincing and the references exhaustive. The tone is 
critical, but in no sense abusive or impertinent. The treatment is dignified 
‘throughout. In short, the volume is one which renders a great national 
service. It should be read by all who sincerely desire that no future Ad- 
ministration may be so poorly advised and so feebly represented abroad 
when war breaks out as was the Wilson Administration, whose slips 
caused us to enter the great European war. Today, the neutrality detrac- 
tors appear to be in retreat; but they are no doubt preparing for further 
assaults on the law and policy of neutrality. 

EARL WILLIS CRECRAFT. 
University of Akron. 


The United States in World Affairs; An Account of American Foreign 
Relations, 1936. By Wuitney H. SHEPARDSON, IN CoLLABORATICN 
wirun Witu1am O. Sorogas. (New York and London: Harper and 
Brothers, 1937. Pp. viii, 312.) 


During the last few years, the peoples of the world have lived from 
crisis to crisis. They have faced the almost constant threat of war frem 
without if not revolution from within. Acute economic distress has 
brought the inevitable crop of demagogues and dictators, with their 
promises and demands for bread and power. It has been a period of con- 
fusion and chaos. The year 1936, surveyed in this latest “first draft of 
history,” sponsored by the Council on Foreign Relations, was similar to 
those immediately preceding it in that it marked fresh triumphs for the 
fascist dictators, a further crumbling of the system of collective security, 
and as a resultant, a feverish national armament race by all of the Great 
Powers in preparation for the “next war.” Thus, on Armistice Day, 1938, 
the world’s armaments had already far surpassed those with which in 
1914 the Powers began the “war to end war,” and as the scramble for uni- 
lateral security developed, fear and fatalism grew. War, it was widely 
held, might be delayed; it could not ultimately be avoided. 

In all this the United States was more than a curious spectator. There 
was a real and widespread uneasiness that another World War might 
well draw us in as it had in 1917, and a consensus of opinion that every 
‘effort must be made in advance to assure our neutrality. The policy of the 
Roosevelt Administration at the outbreak of the Italo-Ethiopian war, 
as well as the Neutrality Act enacted in August, 1935, reflected this con- 
sensus. The government gave the League of Nations its moral support 
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and sought by means of an embargo on the export of arms, ammunition, 
and implements of war, and discouragement of American business men 
from trading with the belligerents, to contribute toward the localization 
and speedy termination of the conflict. When the League imposed sanc- 
tions against Italy, it also sought, though without much success, to have 
American oil, copper, and steel interests forego the opportunity for in- 
creased profits afforded by additional exports abroad for war purposes: 
The Neutrality Act of February, 1936, extended the temporary legislation 
of 1935, and added amendments calculated to isolate the United States 
still further from warring nations. The record of 1936 reveals, however, 
that the government of the United States could not be accused of having 
merely a hermit outlook on the world. In addition to renewed effort for 
naval limitation, President Roosevelt and Secretary Hull sought with 
some success to strengthen the peace system of the Western Hemisphere, 
and, in the economic field, to open trade doors in all parts of the world 
by means of reciprocal trade agreements. 

The present volume is to be commended both for its style and content. 
Care and discrimination have been used in the selection of the events 
recorded, and in nearly every instance the interpretations offered and the 
Opinions expressed seem at this writing to be unassailable. 


: Frank M. RUSSELL. 
University of California. 


Raw Materials in Peace and War. By EuaEne SraLerY. (New York:Council 
on Foreign Relations. 1937. Pp. 326.) 


Representing an analysis of the “effects of the unequal distribution of 
basic commodities on world trade, movements of capital, military pre- 
paredness, and international security,” this excellent study was prepared 
as a report for the tenth session of the International Studies Conference 
which met at Paris on June 28, 1931. Its preparation was under the direc- 
tion of a sub-committee “on raw materials and markets as they affect 
the problem of peaceful change,” appointed by the American Coérdinat- 
ing Committee for International Studies. Professor Charles K. Leith 
served as chairman of the sub-committee, with Professor Eugene Staley 
as rapporteur, the other members being Edwin F. Gay, Frank D. Graham, 
Alvin H. Hansen, E. G. Nourse, and Jacob Viner. While the sub-com- 
mittee as a whole participated in mapping out the general plan of the 
work and subsequently contributed suggestions and criticisms, the rap- 
porteur was responsible for the collection of the material and the writing 
of the text. Although his book contains nothing particularly new on the 
factual side of the question, it makes a distinctive contribution in the 
field of international relations through the excellent codrdination and 
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arrangement of available data on the problem of raw materials in rela- 
tion to peace and war. 

The study itself-is divided into three parts, together with an appendix. 
Part I, entitled “‘Introduction,’”’ comprises two chapters, one defining the 
raw materials problem itself and the second containing an excellent sum- 
mary of the position of the United States as the world’s largest consumer 
and producer of essential commodities. Part II, entitled “Raw Materials 
Problem Ocecasioned by the Menace of War,” likewise consists of two 
chapters, the first dealing with “The War-time Significance of Raw Ma- 
terials,” and the second being entitled “United States Policies: War- 
time.” The latter deals primarily with the relation of America’s unex- 
celled raw material position to its past, present, and future neutrality 
policies. : 

Part III, devoted to “The Raw Materials Problem Under Peaceful 
Conditions,” includes Chapters 5-12 inclusive and forms three-quarters 
of the volume. As in the other two parts, the relation of American policies 
to the problem of raw materials receives primary emphasis. Chapters 
5, 6, 7, and 9, which are concerned primarily with the uses and abuses of 
economic nationalism, contain a shattering indictment of the prevailing 
trade and financial policies of nations. Chapters 8 and 10, which deal re- 
spectively with the trade and the investment policies of the United States, 
again serve to illustrate in dramatic fashion the dominant rôle played by 
this country in world commercz and finance. Chapters 11 and 12, which 
are concerned with “the procedure for the peaceful solution of the raw 
materials problem,” not only state the grievances to be met in prevailing 
trade and investment policies, but also suggest the possible methods af 
meeting them. i 

The Appendix, which is unusually valuable for purposes of reference, 
is divided into three sections. In Section A, the important raw materials 
of industry and their chief uses are noted. In Section B, there is indicated, 
through the medium of a carefully prepared outline, the various degrees 
of monopoly power which may be exercised with relation to specific com- 
modities. In Section C, there is a most useful summary of the raw- 
material-control schemes in different commodities, with aluminum, coffee, 
cotton, copper, mercury, molybdenum, nickel, petroleum, potash, rubber, 
and tin of primary concern. 

Although it is impossible, within the confines of a brief review, to in- 
clude any factual material, certain of the conclusions reached by Pro- 
fessor Staley, as presented in Chapter 13, should be noted. While admit- 
ting that the international raw material problem is primarily an arma- 
ments problem, he emphasizes the fact that “under conditions in which 
nations could feel reasonably safe against war, there is no reason to think 
that raw material needs and policies would themselves produce conflicts 
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unsolvable by peaceful means.” Among the peace-time practices of na- 
tions productive of war-time fears in relation to raw materials, economic 
nationalism and the abuse of monopoly power receive their just indict- 
ments. 

The peaceful solution of the international raw materials problem, ac- 
cording to the author, calls for procedures of three types: (1) “measures 
to establish collective security against war, so that nations can regard 
raw materials in some other light than as armaments; (2) measures to 
reduce economic nationalism, so that it will not be necessary for nations 
to have political control over raw material sources or markets in order to 
be sure of access to them in time of peace; (3) measures to meet specific 
raw material problems that give rise to friction: problems of monopoly, 
of control schemes, of access to raw material resources for purposes of 
exploitation, of protection to alien investors and enterprises, and of pro- 
tection to the countries where they undertake operations. 

In the realization of the above procedures, Professor Staley wisely 
points out that ‘Great Britain and the United States,” who “control 
the largest share of the world’s raw material resources... ,”’ together 
could do much to make mineral and other raw material sanctions effective 
instruments in support of a collective system, and they could lead effec- 
tively in removing fears of other countries regarding access to raw ma- 
terial supplies or abuse of monopoly power in time of peace. ‘‘No single 
nation,” he concludes, “will have greater influence in these questions than 
the United States itself.” 

Brooxs EMENY. 

Western Reserve University. 


Economic Planning and International Order. By LionEL Rossnes. (Lon- 
don: Macmillan and Company, Ltd. 1937. Pp. xv, 330.) 


Every page of this book-length essay in political economy bristles with 
challenges; every paragraph either scores a hit for the author’s thesis 
or lays him open to the thrusts of an equally subtle opponent. Robbins is 
no tyro. He is armed with the invincible weapon of classical economics, 
which he understands thoroughly and uses with infinite ingenuity and 
consummate skill. 

Undoubtedly disgusted with the modern emphasis on “planning,” he 
proceeds to analyze different types of “planning” and to test them by 
their effect upon the international community as a whole. Defining plan- 
ning as the “collective control or supersession of private activities of pro- 
duction and exchange,” he distinguishes three classes or types: (1) inde- 
pendent national planning; (2) proposals for international controls of 
particular sections of the economic field; and (8) complete international 
planning on both socialist and liberal lines. 
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Asserting under the first heading that “our age is an age of independent 
national planning,” he critically examines the chief devices now employed 
` by national authorities—tariffs, subsidies, control of production and in- 
vestment, trade controls, manipulation of foreign exchanges, and re- 
strictions on migration. One by one, he shows these to be destructive of 
trade, wasteful in the use of men and resources; and the final result of 
all to be productive of instability, friction, and war. 

International planning of particular kinds of economic activity—par- 
ticular industries, trade channels, and conditions of Iabor—fares no 
better in the face of his careful attack. These devices restrict production, 
stereotype conditions in favor of high-cost producers, breed corruption 
because of the tie-up with government, create resistance to change, and 
subject the welfare of the whole community to the selfish interests of a 
few favored groups. 

Complete international planning such as is envisaged under world 
socialism is “not yet practical politics;’’ but assuming for his argument 
that it is, the author proceeds to demonstrate that without the yardstick 
of the cost and price mechanism of the free market (repugnant and im- 
possible to communist philosophy), the economic satisfaction of wants 
cannot be achieved. 

Concluding with a Satanen of the essentials of the liberal system— 
the familiar orthodox theory of classical economics, with apologies for 
its contradictions and shortcomings—Robbins once more affirms the 
superiority of a system which he declares “has never yet had a full 
chance”, but which many others, as competent as he, will stoutly main- 
tain has been tried and found wanting. The author’s studied attempt 
to establish the first two categories as types of “economic planning,” and 
then dispose of them by holding them against the classical theory, will 
be sharply questioned by many readers. What Robbins in these cases 
calls “planning” looks too much like the reprehensible manifestations of 
the classical ideal in actual practice. 

Goren H. E. SMITH. 


Yale University. 


Twenty-five Years of the Chinese Republic. ANon. (Nanking: International 
Relations Committee, 18 Honan Road. 1937. Pp. 211.) 


Chiang Kai-shek und die Regierung der Kuomintang in China. By GUsTAY 
Amann. (Heidelberg and Berlin: Kurt Vowinckel Verlag. 1936. Pp. 
viii, 240.) 


These two recent works on political China present a few interesting 
resemblances and many striking differences. Both deal with the immedi- 
ate past; both are friendly to Chiang Kai-shek and unfriendly to the 
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Left; both present points of view with which Americans may be expected 
to differ; both contain factual information which is not available else- 
where; and both are sequels, in a sense, to preceding works. The Chinese 
compilation, for which no editor or author is given (the prefator being a 
Mr. Kan-li Kiang) supplements M.T.Z. Tyau’s Two Years of Nationalist 
China (Shanghai, 1930). Herr Amann’s work follows his earlier Sun 
Yatsens Vermächtnis (Heidelberg and Berlin, 1928; English translation, 
The Legacy of Sun Yat-sen, New York and Montreal, 1929) in giving a 
chronicle and interpretation of the years 1927-33, taking up the story 
where the previous work left off. The chief difference between the books 
arises from Amann’s emphasis on politics and personality and the Chinese 
stress on forms and offices. 

Among the contributors to Twenty-Five Years of the Chinese Republic 
are Chiang Kai-shek, who writes on unification and reconstruction; Chu 
Cheng, president of the Judicial Yuan, on the judiciary; and the following 
on their respective fields—Sun Fo, president of the Legislative Yuan; 
Tai Chi-t’ao, president of the Examination Yuan; Yü Yu-jen, president 
of the Control (censoral) Yuan; H. H. K’ung, minister of finance; Wang 
Shih-chieh, minister of education; J. Heng Liu, director-general of the 
National Health Administration. Chiang Tso-pin, minister of the interior, 
contributes an informed article on local self-government; and Messrs. 
Fang Chi, Li Ti-tsun, and an anonymous contributor write on party prin- 
ciples, foreign relations, and national economic reconstruction. The 
author knows of no other work on Chinese government so studded with 
distinguished names, and from which so much might be expected. Un- 
fortunately, it is the Chinese custom, as noted by Lin Yu-tang, for offi- 
cials to rely quite heavily on ghost-writers, and to prefer literary interest 
to positive statement. Much of the work is mere repetition of the stylized 
formulae of official praise and innocently undisguised propaganda. 

There is a good deal of valuable secondary information, although the 
major problems of present-day China can be gauged only by indirection. 
There is nothing about military affairs, little on the land problem, nothing 
on the de facto position of the National Government; and the Japanese 
invasions are pussyfooted. Chiang Kai-shek’s statement, “At present 
communism is no more a real menace to China” (p. 3), may be accepted, 
but with an unintended significance. The volume is magnificently bound 
and well illustrated, but the title page is on the fly-leaf, the pagination 
starts four times, in accordance with modern Chinese preference, and 
the book suffers occasionally from s lack of editorial supervision and 
proof-reading. 

Gustav Amann is a German engineer long resident in China, who has 
moved freely in Nationalist circles. His work treats the years from the 
founding of the Nanking government to the conquest of Jehol (1928-33) 
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in chronological sequence. His is the most detailed and comprehensive 
account of this period now available in a European language. He is at 
his best in describing the cliques and personalities heading them in Na- 
tionalist China (e.g., the mention of Tan Yen-kai, p. 83) and in interpret- 
ing the social and ideological conflicts between China, Japan, and the 
West. His generalizations are challenging and frequently brilliant, but 
his point of view is blurred in focus by his equal sympathy for the Chinese 
nationalist ideals and the scarcely compatible ideals of Nazi Germany. 
As he is one of the leading exponents of the school of Geopolitik in the 
Far East, his dialectic is occasionally obscure to Americans. He stresses 
the nationalist and “socialist” phases of the doctrines of Sun Yat-sen, 
minimizing their democratic character: “Sun Yatsen’s Staatslehre—daa 
junge China wollte dieser ja bei allen Handlungen folgen—ragt wie ein 
Felsen über die Ebene parliamentarisch-liberaler Demokratie hinaus” 
(p. 204)—a statement which may be true, but, coming from a German, 
may also be misleading. Finally, the title of the work may arouse vain 
hopes, since the book is in no sense a biography of Chiang Kai-shek; it 
is an excellent piece of nation-wide reporting, in which Chiang’s figure 
is naturally central. 
Pau M. A. LINEBARGER. 
Duke University. 


The Struggle for the Pacific. By Grecory Branstocx. (New York: The 
Macmillan Company. 1937. Pp. 299.) 


Asia’s Good Neighbor. By Warrer Kania. (Indianapolis: The Bobbs- ` 
Merrill Company. 1937. Pp. 308.) 


Educated men in China and Japan are well versed in the history and 
institutions of the United States. Americans cannot return the compli- 
ment, Events in the Far East have long since been front-page news; each 
year the Far East becomes more important in world politics. But the 
American: scholar is still more interested in Europe than in Asia. The 
appearance of a book sound in content, arresting in style, and broad in 
vision might well influence the younger generation of scholars to enter this 
field. Many of us have awaited the clarion call. It suffices to say it is not 
` to be found in either of the two books by Gregory Bienstock and Walter 
Karig. 

Mr. Bienstock’s book is the only one which warrants serious considera- 
tion. It is divided into three parts: “The Pacific World in the Making,” 
“Rivalries in the Pacific,” and “War and Strategy.” Unfortunately, the 
weakest and dullest part comes first. With numerous tables and statistics, 
the author shows the growth of the Far East in railroads, shipping, air- 
lines, and trade. The story contained in the figures is left to the reader to 
assemble by himself; the author all too frequently refuses to do it in the 
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text. Although fifteen pages are devoted to airways or projected airways, 
only passing mention is accorded the great increase of Japan’s foreign 
trade. 

Part II presents the oft-repeated story of the entrance of the Powers 
into Far Eastern affairs. The story is told concisely, but with little to 
-distinguish it from many other accounts. 

Part III, “War and Strategy,” is by far the best part of the book. This 
reviewer regrets that the author did not deal more fully with probable 
strategy in a Russo-Japanese or an American-Japanese war. Our English 
friends, when they envisage a war between Japan and a Western Power, 
conveniently see it as a conflict between Japan and the United States. 
Although Mr. Bienstock makes no prophecy, he considers a war between 
Japan and Russia as the more probable. What would be the outcome? In 
raw materials—coal, iron, and oil—and in man-power, Russia has a dis- 
tinct advantage over Japan. Russia might be able to defeat Japan on the 
Asiatic mainland. But this would not be a decisive defeat for the Island 
Empire. To defeat Japan decisively, one must have sea-power. In 1935, 
the total Russian navy, in both European and Asiatic waters, consisted 
of 4 battleships, 7 cruisers, 27 destroyers, 10 torpedo boats, and 25 sub- 
marines, This is hardly a match for the third greatest naval power in the 
world. Hence in extremts Japan need not fear annihilation from Russia. 
Nor from the United States. The latter country has an adequate navy, but 
no large naval bases close enough to the Japanese Islands to enable her 
to fight effectively. Excluding British aid, our nearest large base is Pearl 
Harbor, 3,400 miles from Yokohama. No navy, even in this engineering 
age, can successfully steam such a distance, give fight, and then return 
to its base. f 

The book is well documented. The bibliography includes studies in 
many languages, particularly Russian. The American references are for 
the most part to books published before 1980. No reference is made to the 
Lytton Report. , 

Asta’s Good Neighbor is a thesis book. The thesis is paraded on the 
jacket: “We were once—can we be again?” According to Mr. Karig, the 
United States was the good neighbor of China and Japan in the nineteenth 
century. So long as we acted unilaterally, we treated these countries with 
respect. When we began to act jointly with other Powers, circa 1900, we 
became infected with their greed, jealousy, and villainy. The first part of 
the thesis is true: in the nineteenth century, China and Japan did regard 
the United States more favorably than they regarded the other Powers. ° 
But Mr. Karig does not prove it. He merely says our actions were su- 
perior. He offers no evidence that the Chinese and Japanese regarded 
them as superior. The second part of the thesis—we are no longer the good 
neighbor—is highly disputable. 
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Early American envoys to the Far East—Samuel Shaw, Caleb Cushing. 
Commodore Perry, Townsend Harris—are described in realistic if racy 
terms. In fact, these biographical sketches are by all odds the best part 
of the book. The author breaks down completely when he endeavors to 
draw conclusions from the present situation. The style abounds with slang 
and clichés. 

The author treats detail in a cavalier fashion. ‘Skip it” is his advice 
while hastening to the many dramatic crises. The scholar will be tempted 
to apply the caveat to the entire book. 

Epaar P. Dan. 

Council on Foreign Relations, 

New York City. 


Japanese Trade and Industry: Present and Future. By Tam MITSUBISEI 
Economic Resnarcu Burana, Toxyo. (London: Macmillan and Com- 
pany. 1936. Pp. xviii, 663.) 


This is an English translation, with only a few modifications, of the 
Nippon-no Sangyo-io Boeki-no Hatten (‘‘Development of Japanese Trade 
and Industry”), compiled by the Mitsubishi Keisai Kenkyu-sho (Mitsu- 
bishi Economic Research Bureau), and published toward the end of the 
year 1935. The volume contains a preface from the pen of Dr. Tokuj: 
Nagaoka, the able director of the Mitsubishi Economic Research Bureau 
The English translation of the preface is much condensed, but the trans- 
lation of the text of the compilation, together with the tables, is in full. 

It is well to emphasize the fact that while the present study was under- 
taken with the purpose of elucidating such problems as the recent expan- 
sion of Japanese trade in foreign markets and the effects of the Chinese 
boycott of Japanese goods, nevertheless it maintains an objectivity thas 
is highly admirable. The Mitsubishi Economic Research Bureau is the 
successor to the economic research department maintained by the greaż 
commercial house of Mitsubishi. In 1932, Baron Koyata Iwasaki, former 
president of the Mitsubishi Goshi Kaisha, reorganized and endowed ta2 
Bureau, giving it an independent status; and its subsequent publications 
have been of irreproachable scientific merit. 

Because of the interplay of economic and political forces, the present 
study will be of service to the political scientist as well as the economist. 
Three chapters depict the recent economic development of Japan, in- 
cluding the social and educational factors affecting the economic advance. 
Following chapters give a more detailed analysis of the sources of raw 
materials, growth and application of capital, cost of production, organiz- 
tion of industry, and the nationalization of industry. A section of the 
book offers a survey of the basic industries, including agriculture, fishe-- 
ies, mining, and electric power; while another section surveys such indus- 
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tries as cotton textile, silk, rayon, engineering, shipbuilding, chemical, 
ceramic, sugar, flour-milling, and paper. A fifth section is devoted to 
banking, insurance, warehousing, and transportation. Finally, recent 
developments in foreign trade are reviewed with a view to showing the 
bearings on national economy from the expansion of external commerce, 
the changes in constituent products and regional distribution, competi- 
tive conditions, foreign trade policies promoted by the Japanese govern- 
ment, and the economic relations between Japan, China, and Manchou- 
kuo. Withal, the volume constitutes a-comprehensive and scholarly sur- 
vey of Japanese economic conditions, almost encyclopedic in scope, and 
invaluable for reference. 
KANNETH COLEGROVE. 
Northwestern University. 


Middletown in Transition; A Study in Cultural Conflicts. By Rosser 8. 
Lynd and Heian M. Lyno. (New York: Harcourt, Brace and. Com- 
pany. 1937. Pp. ix, 581.) 


Caste and Class in a Southern Town. By Joun Dorrarb. (New Haven: 
Yale University Press, 1937. Pp. v, 497.) 


Robert and Helen Lynd may not aspire to be architects of what sociolo- 
gists and reformers often vaguely refer to as a new social order, but they 
are incomparable analysts of our contemporary culture and civilization. 
With the ecomiums that have been heaped upon them by reviewers from 
far and near, they must, however, by now, be beyond praise. Middletown 
in Transition takes up the biography of a middle-sized mid-western city 
where their earlier book, published in 1928, left it. Promethean changes, 
in science, economics, and polities, have altered the face of American 
society during the intervening years. The nation has lived through the 
hell of a devastating depression, capitalist economy has been shaken to 
its roots, labor has become conscious of its power and is now on the march, 
but Middletown remains essentially the same. “A Rip Van Winkle fallen 
asleep in 1925 while addressing Rotary or the Central Labor Union could 
have awakened in 1935 and gone right on with his interrupted address 
to the same people with much the same ideas.” Getting a living remains 
the main preoccupation of most Middletowners; for, “one’s job is the 
watershed down which the rest of one’s life tends to flow... .” Labor, 
alternately inspired by New Deal promises and intimidated by the X 
family’s hostility, browbeaten by special police, betrayed by spies and 
fakers in its own ranks, remains for the most part unorganized. When in 
spite of these things a nascent sense of solidarity appears, it dies under tbe 
threats that factory-owners will take their plants and the workers’ precious 
jobs elsewhere. i 
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Middletown is not, as H. L. Mencken with his sophomoric cynicism 
said, “a city in Moronia.’”’ Rather, it is a microcosm of American life, 
revealing the ways of men and women in an acquisitive society. It be- 
lieves in laissez faire, that God helps those who help themselves, that gov- 
ernment is at best a necessary evil, properly left to unter mensch who can 
be bribed or bullied into serving the ends of their economic masters. The 
same ambivalence that is found elsewhere is characteristic of Middletown. 
It believes in progressive education, and individual guidance, but in- 
sists on economy, “common sense” methods, and large classes. It wax2s 
sentimental about ‘academic freedom,” but is suspicious of new horizons 
and atypical ideas. When a social science teacher spoke in favor of the 
World Court, “a local editorial warned that teachers ought to remember 
that the schools are supported by taxes.” The goal of life is to make money. 
“It pays to send children to college”; “The church has made America 
prosperous”; “It is desirable to spend leisure profitably’ —so runs the re- 
frain: Middletown believes that “health makes wealth,” but malnutrition 
takes its steady toll and sewers pollute the river that washes the city’s 
shore. “God damn Roosevelt!,” said a Chamber of Commerce official, 
as the city joined in the scramble for New Deal funds to feed the needy 
and employ the jobless on local public works. 

The depression was a nightmare of fear and frustration. Spirits sagged 
and culturally the community became what Lazarfield has called a mude 
gemeinschaft. But, scarred and bruised, it somehow survived. The ruling 
business class seems to have learned little from the ordeal. Today finds 
the X family, in whose shadow the city lives and in whose image it is 
fashioned, more firmly intrenched than ever. In 1936, the masses sup- 
ported Roosevelt and Middletown went Democratic—but the employers 
prayed and labored for a Landon victory. Middletown faces both ways. 
“Caught between past and future, and not knowing which way to move,” 
say the authors, ‘‘one recalls now and again Tawney’s characterization 
of the ruling class in Europe after the French Revolution: ... ‘they 
walked reluctantly backwards into the future, lest a worse thing should 
befall them.’ ” 

John Dollard’s Caste and Class in a Southern Town is a magnificent 
study of the economic, political, and social implications of race prejudice. 
It is quite impossible to do justice to this volume in a short review. The 
locale is a Southern town just large enough to be classified as urban and 
the author modestly makes no claim to comprehensiveness. But as one 
follows his fascinating portrayal of the intricate pattern of white-black 
relationships, of how blind prejudice warps thé minds of both races, of 
the sham and hypocrisy which characterize a society tortured by a con- 
sciousness of guilt, the impression grows that here is a portrait not alone 
of a Southern town but of the South. The town is bisected by a railroad ` 
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which marks the color line. On the lower side is “nigger town”—squalid, 
cheap houses, devoid for the most part of modern comforts and conven- 
iences. Here are the slums where gamblers, prostitutes, and bootleggers 
congregate. At night, it is lively, and even joyful, in a devil-may-care 
sort of way. On the upper side live the whites in houses “commodious, 
well-painted, shrubbed, and neat.” The streets are paved; there are elec- 
tric. lights, telephones, and modern plumbing. Nice people live here. At 
night, it is quiet; “there are fewer people moving on the streets although 
the number of whites and Negroes in the town is about the same. A sense 
of discipline and order is more apparent. . . . There is less walking, loiter- 
ing, and laughing than on the Negro side.” 

In general, this contrast runs through every phase of community life. 
Its effect upon family life, sexual behavior, education, getting a living, 
politics, and religion is described with skillful restraint. Not all the whites 
are prosperous and not all Negroes are poor. But even the poor whites - 
are comforted by the belief that theirs is the dominant race, and even 
well-to-do Negroes know that their black skin is a mark of social bondage. 
Class cleavages are obscured by an intense racial consciousness, but they 
are present on both sides. Voteless, the Negroes are defenceless and com- 
pelled to rely upon white benevolence for what they get. “It is a liberal 
education,” says Dollard, “for the average Northerner to live for a while 
in a Southern town. He comes to see for the first time what it means to 
be able to vote, and quite as important, not to be able to vote.” 

Those whose image of the South is drawn from the early pages of Gone 
With the Wind will no doubt find this book uninviting. But for those who 
want “a novel, scientific appraisal of one Southern community; insight 
into the relations between the Negro and white groups; (and) a concrete 
understanding of what is now called the problem of culture and person- 
ality,” it is indispensable. 

PETER H. ODEGARD. 

Ohio State University. 


Government Statistics; A Report of the Committee on Government Statistics 
and Information Services. (New York: Social Science Research Council 
Bulletin 26. 1937. Pp. xiv, 174.) 


This book represents the work of a committee which was organized 
jointly in 1933 by the American Statistical Association and the Social 
Science Research Council to consider and report on the organization and 
planning of government statistics. The report is an important contribu- 
‘tion to the literature on statistical services, and will be of value to both 
the expert and the less mature student. 

The first part of the book deals with the general recommendations of 
the Committee under the categories of organization, allocation of collec- 


984 THE AMERICAN POLITICAL SCIENCH REVIEW 


tion and tabulation, standards and practices, personnel, and relations 
with scientific organizations and users of statistics. The Committee, like 
most earlier qualified groups which have studied the subject, finds little 
to commend the centralization of statistical activities, but favors prope: 
codrdination of decentralized responsibilities. The recommendations for 
the improvement of the statistical services are well reasoned, and will 
probably receive the approval of most students of the subject. 

On one item, the age of retirement, there will probably be some dis- 
agreement with the recommendation. The Committee favors retirement ` 
at sixty-four years for all administrative and professional employees. 
While early retirement increases morale by stimulating promotion, it 
deprives the services of many seasoned and experienced employees who 
are still at the height of their powers. No doubt there is some dead wood 
in key positions, but it is likely that this is due largely to an improper 
system of promotion. If the lower age is adopted as a general rule, pro- 
vision should be made for extensions in cases of men of outstanding value. 

The second part of the report contains a detailed synopsis of the opers- 
tions of the Committee. i 

An Appendix contains a selected list of manuscript and mimeograph 
material and includes also a valuable summary of the scope of the statisti- 
cal activities of the several departments and independent establishments. 
This summary will be particularly useful to those who are not acquainted 
with the statistical organizations of the national government. An un- 
fortunate error is the statement that the Bureau of Pensions is under the 
War Department, and publishes statistics of military and civil pensions. 
The Bureau of Pensions was under the Department of the Interior from 
1849 to 1980, when it was consolidated with the Veterans’ Administra- 
tion, which since 1930 has published statistics of pensions and other pay- 
ments on account of military and naval service. From 1931 to 1934, the 
Veterans’ Administration alsc published statistics of civil pensions, bit ` 
the administration of civil pensions is now under the Civil Service Com- 
mission, which has published the statistics beginning with its report for 
1935. © 

L. F. ScomucxkEBrEr. 

Brookings Institution. 


BRIEFER NOTICES 


AMERICAN GOVERNMENT AND POLITICS 


In The Supreme Court Crisis (Macmillan Co., pp. vi, 108), Merlo J. 
` Pusey marshals hackneyed arguments against President Roosevelt’s de- 
funct court reorganization plan, which he views as an attempt by a -presi- 
_dent with authoritarian notions to strip the relatively blameless and duty- 
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loving Supreme Court of its invaluable function as ‘‘the balance wheel of 
democracy.” After a foreword by Senator Edward R. Burke of Nebraska, 
which has the saving grace of brevity, the author explains how the Presi- 
dent, under the illusion that he knew more about the Constitution than 
the Court did, and with the election safely over, suddenly reached the 
revolutionary conclusion that there was no way to continue New Deal 
social reforms save to break down the barrier of recent adverse judicial 
decisions by “reinvigorating” the federal judiciary. However, alert Ameri- 
cans were not to be deceived by his plan “to enhance the working effi- 
ciency of the courts,” and soon realized that the President’s real intention 
was to pack the Supreme Court. Nor were many persons misled by absurd 
charges that the Court had been guilty of “judicial usurpation” in nullify- 
ing New Deal legislation, because the Court, according to the author, 
“passes judgment on a statute only when a citizen alleges-that his con- 
stitutional rights have been invaded,” and “in such cases it has no alter- 
native to measuring the statute against the organic law.” Judicial review 
being as simple as that, judges should not be blamed if an occasional 
statute falls short, or if parts of the Constitution happen to be a little 
out of date. Nevertheless, the author might have done well, in considering — 
the Supreme Court crisis, to analyze the significance of the oft-repeated 
statement that “the Constitution is what the judges say it is,” to explain 
why the future of American democracy might not have been as safely 
entrusted to President Roosevelt as left in the wavering hands of Mr. 
Justice Roberts, and to make clear, if “an elective despotism was not the 
government we fought for,” when it was that we fought for a judicial 
despotism.— ApEn L. Powau. 


Students of constitutional history will find an excellent complement 
to the customary legal approach in Burton J. Hendrick’s The Bulwark 
of the Republic: A Btography of the Constitution (Little, Brown and Co., 
pp. xxvii, 467). Dr. Hendrick, whose biographies have twice won the 
Pulitzer prize, believes that “The Constitution, like everything else, is 
first of all biography” (p. 7). Consequently, he has selected the men whom 
he considers to have dominated American constitutional development, 
analyzed their social backgrounds, and evaluated their respective contri- 
butions. As one reads Dr. Hendrick’s dramatic portrayal of the rôles of 
Washington, Madison, Hamilton, and the others, one feels that a good 
case has been presented for a biographical interpretation. Because of the 
wealth of material collected, it is disappointing that references to sources 
are lacking. The work itself is divided into five approximately equal parts. 
The first, “The United States Becomes a Nation,” deals with the back- 
ground, framing, and adoption of the Constitution; the second, “The 
Struggle for Existence,” with the period from 1789 through Marbury v. 
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Madison; the third, “The Rise and Fall of Nullification,’”’ continues the 
story to the eighteen-thirties; the fourth, “The Great Failure of the 
Constitution,” considers the slavery controversy and the Civil War; and 
the fifth, “The Constitution in the Modern World,” ends with a dis- 
cussion of Justice Holmes’s philosophy. These divisions give some idea 
of the proportional treatment allotted the various periods. Despite the 
title of the last division, only seventeen pages are devoted to develop- 
ments since Munn v. Illinois. References to recent events are scattered. 
throughout the work, however, for Dr. Hendrick is a believer in historical 
parallels. The observations in the introduction indicate the author’s 
attitude toward recent legislation and events. Typical is his belief that 
the recovery act was “so palpably in violation of the Constitution that 
no reasonable doubt on the poirt exista, or ever will exist, whatever new 
Court may be appointed” (p. xviii). He predicts that “the use of the 
‘due process’ clause for defeating humanitarian legislation . . . will soon 
be a thing of the past” (p. xxvii}. And he thinks that the Supreme Court, 
in overruling the Adkins case, “has simply turned its face in a new di- 
rection and has taken a stand in harmony with the best purposes of the 
modern world” (p. xxviii) —Witi1am O. FARBER. 


Financial handbooks are valuable guides to the fiscal problems of public 
administration and public finance. In Handbook of Financial Adminis- 
tration (Commonwealth of Kertucky, pp. 353), the staff of Public Ad- 
roinistration Service offers recognized financial practice as adapted to the 
specific needs of Kentucky. Excellent features of the Handbook are the 
unusual number of forms (49), exhibits (17), charts (4), and a final chap- 
ter of standardized financial terminology. These contribute greatly tc 
clarity, in which this volume i3 unique. ‘Detailed procedures are given 
without obscuring more general topics. Of special interest to students of 
local government is a chapter cealing with the fiscal relations of county 
fee offices to the state. Public accountants, auditors, and state officials 
will be particularly concerned with Part III, which describes, with illus- 
trations, the general ledger accounts together with subsidiary ledgers 
introduced in the state accounting offices. In 1936, a reorganization act 
authorized a central department of finance. The staff of Public Adminis- 
tration Service was requested by Governor Chandler to install integrated 
financial reporting, budgeting, auditing, and accounting procedures. 
First, a thorough fact-finding investigation was made. Following this, the 
Handbook was prepared. Its purposes were (1) to describe the essential 
procedures that had been installed, (2) to instruct employees of fiscal 
offices, (3) to aid in the supervision of such employees, (4) to set forth for 
all state departments the constitutional and statutory provisions relating 
to finance, and (5) to furnish interested citizens with a lucid account of 
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the state’s fiscal methods. The Handbook is notable for its discriminating 
treatment of such complicated problems as the handling of encumbrances, 
and special funds. Modern office equipment, including the addressograph, 
the high-speed check writer, and the bookkeeping machine, is required 
in appropriate departments.—Epwarp W. CARTER. 


In his Studies in Massachusetts Town Finance (Harvard University 
Press, pp. 237), E. E. Oakes takes up the financial history of fifteen 
Massachusetts towns, reviewing the affairs of nine in detail. The author’s 
intention is to emphasize the importance of the benefit principle in local 
finance. The towns selected for study are chiefly those which have sep- 
arated from larger towns or have lost territory through separation. The 
author finds that failure to spend property taxes so as to give proportion- 
ate benefits to the parts of towns which pay the most taxes is a prime 
cause of division of towns. The discussion, however, emphasizes the con- 
sequences rather than the causes of division. The towns studied are of 
several different types, including two towns with electric generating 
stations where the question of separation is not involved. The analysis 
of town finance during periods of industrial development and decay, and 
population increase and decrease, is perhaps the most useful feature of 
the volume. Many points of interest are presented for states junior to 
Massachusetts in experience with the fickle fortunes of industrialization. 
Fiscal data are related to trends in industry, agriculture, population, and 
in some instances, to questions of local “politics.” The book suggests a 
threshers’ dinner—better cooked than served. It would profit by more 
systematic summary throughout and by graphic representation of trends; 
it contains maps and numerous tables, but lacks a single chart. The study 
is, however, distinctly a useful contribution to the literature of local 
government and public finance.—GEORGE A. GRAHAM. 


The Housing Officials’ Yearbook, 1987 (National Association of. Hous- 
ing Officials) is a helpful orientation for political scientists who find 
their interest in housing aroused by the passage of the Wagner Housing 
Act. Nineteen competent articles by housing experts (eleven of them 
federal officials) are supplemented by a glossary of housing terms and 
directories of official and unofficial agencies. The volume is open to three 
criticisms which, as a former editor, the reviewer makes in all sympathy 
with Editor Coleman Woodbury and his staff. First, the volume contains 
much scattered information but is no ready reference volume like the 
Municipal Yearbook. It badly needs an index. Second, the authors who 
drew their pay checks from Uncle Sam seem to share the customary pro- 
pensity of federal officials to “describe the work of the organization” by 
writing excruciatingly dull accounts of the procedure of the organization, 
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Procedure is important, but some of us would like to know about the 
extent of the problem, the volume of business (if none, then the reason 
why), the interworking with other agencies, and the other live problems 
in the field of housing, instead of reading something reminiscent of the 
directions on the income tax blank. However, a few articles are happy 
exceptions. Editor Woodbury himself, Miss Catherine Bauer, and a 
Londoner named Richard L. Reiss contribute interesting articles, respec- 
tively, on the past year’s progress, the need for housing measured in terms 
of population growth, and a comparison of British and American housing 

_ costs which sharply criticizes high costs of P.W.A. and resettlement. con- 
struction. Students of municipal administration will be interested in a 
terse criticism of municipal building codes by James J. Taylor, of the 
P.W.A. Housing Division, and all of us should look at the directories to 
see if our own communities have housing agencies——-Gunoras C. S. 
Baxson. 


Professors R. A. Egger, H. I. Baumes, and Raymond Uhl’s Training 
Jor Public Service in Virginia Bureau of Publie Administration, Uni- 
versity of Virginia, pp. 88 mimeo.) is an appraisal of such in-service and 
pre-entry training for the public service as we have in Virginia. The state 
stands high, “second only to New York, in the diversity in short-course 
training programs which it has offered,” and the number of local em- 
ployees reached by these courses. The Virginia League of Municipalities 
has been active in promoting training schools for police, fire, water-works, 
and other officials. Professor Egger does not over-emphasize the need 
for in-service training, because the rank and file of state and local em- 
ployees in this commonwealth have not been recruited according to any 
formal merit system. There is only one such system in the state, the one 
in Norfolk for fire and police officials. As nearly everyone knows, & tra- 
dition of high public service in Virginia results in getting remarkably well 
qualified men (that is, above the average) for the political and the higher 
executive posts. But the reviewer’s notion is substantiated by the au- 
thoritative statement of Professor Egger and colleagues that this noble 
front covers up a good deal of discontent caused by inequality of pay, 
lack of opportunities for promotion, and the generally low prestige of the 
offices in the middle and lower ranks of public service in Virginia. More 
prestige value is attached to a job in the Bell Telephone Building on 
Broad Street in Richmond thar to one in the State Office Building on 
Capitol Square.—Jamus E. Patz. 


The Municipal Charter Problem in Florida (Chicago: Public Adminis- 
tration Service, pp. 21) contains the findings and recommendations of the 
American Municipal Association in a rather limited survey of the munici- 
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pal charter problem in Florida. The field work was done and the report 
prepared by Mr. Donald Stone, Dr. Joseph Pois, and Mr. David L. 
Robinson, Jr. The survey (rather seriously limited because of lack of 
funds) was made for the Florida League of Municipalities and the joint 
legislative committee of the Florida general assembly. As pointed out in 
the pamphlet, the municipal law of Florida “is utterly lacking in uni- 
formity of origin and application, the municipalities being controlled by 
legislation of widely varying types and effect.” But there are some things 
to be said for the system of local legislation found in Florida—it possesses 
flexibility and a considerable degree of home rule is allowed. A broader 
plan for home rule is recommended, and the establishment of a bureau of 
municipal research is urged. The study is a valuable one; but, as Mr. 
Clifford Ham, executive director of the American Municipal Association, 
‘points out, a more comprehensive one could have been made if several 
thousand dollars had been set aside for the purpose.-CULLEN B. Gos- 
NELL. 


Marshall E. Dimock and George E. C. Benson have attempted to give 
a brief answer to the question, Can Interstate Compacts Succeed? (Uni- 
versity of Chicago Press, pp. iv, 21). After a brief historical survey shows 
“that the Colorado River episode, like that of the New York Port Au- 
thority, augurs little good for the interstate compact as a means of 
settling serious conflicts of interests between states,” and also that “the 
interstate labor compact movement must be written off as a failure,” the 
authors proceed to minimize the disadvantages of interstate compacts, 
suggest that “ancillary federal control can actively insure” their effective- 
ness, and optimistically conclude “that the potential utility of the device 
extends to the entire range of permissible legislative activity.’””—Howazp 
Wur. 


Newcomers and Nomads in California (Stanford University Press, pp. 
ix, 128), by William T. and Dorothy E. Cross, is a carefully documented 
study of the problem of indigent transiency in a state which suffers very 
acutely in this respect. Analyzing transient relief policies and their ad- 
ministration since 1933, the authors recommend many changes, such as 
reduction of residence requirements for local relief and modification of 
the “go back home” attitude. They urge the formulation of a permanent 
national policy to provide subsistence, employment, health, education, 
stability, and citizenship for this growing, mobile, and basically valuable 
element in our population. Interesting devices to implement these general 
objectives, also, are suggested —Cartton C. Ropzs. 


FORBIGN AND COMPARATIVE GOVERNMENT 


In Le Chef de l État (Paris: Editions A. Pedone, pp. 241), a French 
writer, Jacques Ranchin, undertakes to evaluate the development of the 
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German presidential office under the constitution of Weimar and the 
beginning of the National Socialist régime. In spite of occasional inac- 
curacies, the study is from a juridical point of view quite thorough. It is 
divided into three parts: the first deals with the parliamentary cabinets 
under Ebert and Hindenburg from 1919 to 1930; the second is devoted 
to the presidential cabinets between 1930 and 1933; and the third—very 
brief—is given over to the first year of the National Socialist régime. In 
presenting his materials, the author has alternated between chapters in 
which he analyzes the situation confronting the president at each for- 
mation of a cabinet, and others in which he describes the more general 
problems and indicates his own conclusions. This manner of treatment 
makes for a certain measure of realism. The bibliography shows, however, 
that the author has not gone into the large amount of historical material 
dealing with the formation of the several cabinets, for example, such as 
that contained in Stresemann, Vermächtnis, and hence his interpretations 
are often too formal and subjective for historical criticism. It is, more- 
over, to be noted that the author has limited himself to German sources; 
there is no reference to English material, even to Heneman’s study based 
on practically the same material. In spite of these shortcomings, M. Ran- 
chin’s treatment is to be welcomed, since it frequently is illumined by 
comparison with analogous French situations and is written with a re- 
markable detachment from any of the partisan views which ordinarily 
enter discussions of these problems at the present time.—Cari J. 
FRIEDRICH. 


The Story of Dictatorship from the Earliest Times till Today (E. P. 
Dutton and Co., pp. 231), by E. E. Kellett, is a collection of ‘‘stories”’ 
of tyrants—defined as “men who retain a permanent power in states 
which before have enjoyed liberty.” Hebrew, Greek, Renaissance Italian, 
South American tyrants, and Napoleon I are treated in the first part of 
the volume. This consumes the space of 130 pages. There follows an ac- 
count of the modern tyrannies of Russia, Italy, Germany, and Austria, 
which is completed in 70 pages. The shift from tyranis to tyrannies sig- 
nalizes a corresponding shift in treatment from sketchy anecdotes of in- 
dividual tyrants to a very general comparative approach in which the 
individual prime-mover is a somewhat unlocated point within the cir- 
cumference of a theory. “The main difference between recently estab- 
lished tyrannies and those we have been considering is that the modern, 
as a rule, are based on a theory, and are meant to give it political ex- 
pression.” The author believes, however, that Lenin, Hitler, Pilsudski, 
Kemal, and Mussolini were simply “plying the old trade,” and that 
“allowances being made for mechanical and social changes [which are 
not analyzed], their methods of gaining and keeping power are essentially 
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the same as those adopted by their Sicilian and Italian prototypes.” The 
serious and intensive student of modern (or ancient) dictatorships will 
probably learn very little from this book, and he will probably be an- 
noyed at the author’s extensive use of analogy allusion and poetic quo- 
tations. Nor will he relish research methods illustrated in quotations such 
as “we have to rely on hints” (p. 29); “if we may once more indulge in 
conjecture” (pp. 30-31); ‘‘may be guessed to have” (p. 37); “some say” 
(p. 66); “he must have been” (p. 113); “it is said that” (ibid.); “if a well- 
known story is true” (p. 144). There is no bibliography whatsoever, and 
no indication that the author has seen such works as Schuman’s study of 
the Nazi dictatorship. In the conclusion to the volume the author, appar- 
ently an Englishman of liberal leanings, betrays a fear that some form of 
tyranny may be established in England, either in forced fashion by a 
combination of the present central and southern European tyrannies, or 
through the indifference of the population within. He counsels English- 
men who are “still oppressed” to ‘“‘cleave to what they have, and thus be 
in a position to demand more.”—J. G. HEINBERG. 


Although the small band of officers who attempted to set up a new 
order on the accession of Nicholas I were still “thinking in terms of 
eighteenth-century palace revolutions which were chiefly maneuvered by 
the Guard,” they were motivated by aims and ideals which became the 
well-spring of Russian liberals of the following century. This justifies the 
title which Anatole G. Mazour gives to his excellent book, The First 
Russian Revolution, 1825; The Decembrist Movement, Its Origins, Develop- 

_ ment, and Significance (University of California Press, pp. xvii, 324). 
The revolutionaries were agreed on two fundamental aims—‘“‘the aboli- 
tion of serfdom and the limitation of autocratic power by some kind of 
representative government;” but ideas of civil liberty, federalism, an 
agrarian program——even Pan-Slavism and terrorism—are to be found 
in the writings of prominent Decembrists. Outstanding is the author’s 
exposition of the ideas of Pestel, as expressed in Russian Justice. Yet even 
Pestel had no faith in the masses, and it was only the United Slavs, who 
actually took little part in the revolt, who believed in appealing directly 
to the people. Characterizations of leading Decembrists give the book 
reality, and the details of revolt and trial are carefully done. Special 
interest attaches to the chapter on the exiles—some 131 of them—and 
their later life in Siberia. Many Russian sources are used, including some 
only recently made available for study, and there is an exceptionally well 
arranged bibliography. Citations only to the volume of magazines or 
other published collections, when these contain. a variety of source as 
well as secondary material, somewhat mars the value of the footnotes 
for the ordinary reader—E. C. HELMREICH. 
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INTERNATIONAL LAW AND RELATIONS 


International Institutions and World Peace (Arnold Foundation, South- 
ern Methodist University, pp. 286) is a collection of the sixteen principal 
papers given at the Fourth Annual Conference of the Institute of Public 
Affairs, held during the week of April 26, 1937, at Dallas, Fort Worth, 
Waxahachie, and Denton, in Texas. The conference was held under the 
auspices of the Carnegie Endowment for International Peace. The papers 
and their authors are as follows: “Forces Which Disturb World Peace,” 
J. Linus Glanville; “International Law and World Order,” Montelle E. 
Ogden; “The International Community and Its Legal System,” Robert 
R. Wilson; “Processes of International Settlement,” Charles A. Timm; 
“The Rôle of International Administration,’ S. D. Myres, Jr.; “Back- 
ground and Nature of the League of Nations,” C. Allen True; “The 
League and the Settlement of International Disputes,” Royden J. Dan- 
gerfield; “The League and International Codperation,” Clark M. Eichel- 
berger; “The Permanent Court of International Justice,” C. D. Judd; 
“The International Labor Organization,” William Lonsdale Tayler; 
“Our New Pan American Policy,” Francis B. Sayre; “Historical Bases 
of Pan Americanism,” Charles Wilson Hackett; “Economic and Social 
Aspects of Pan Americanism,” George Wythe; “Basic Factors in Inter- 
American Peace,” Alfred B. Thomas; “Is There an American Inter- 
national Law?,” John P. Bullington; and “The Inter-American Peace 
Machinery,” J. Lloyd Mecham. The careful student of international 
affairs will find little new or startling in these papers, although in most 
cases the speakers seem to have presented to their conference audiences 
the processes of world order and organization in their most favorable 
light. If these processes should fail to keep the peace, it certainly will be 
through no fault of the authors of these papers. In fact, one could well 
wish that the responsible officials of the governments of the nations might 
have as much confidence in tke efficacy of the processes described as 
` these learned speakers appear to have.—N. D. Hoveuron. : 


Peace or War? (University of Minnesota Press, pp. 205), edited by 
Professor Harold 8. Quigley, is one of the Day and Hour Series, and com- 
prises eleven papers delivered at a conference on “Peace or War?” held 
at the University of Minnesota, April 7, 8, and 9, 1937. The papers and 
their authors are as follows: “National Ideals in Conflict,” William Y. 
Elliott; “Needed: New Symbols of Peace,” Peter H. Odegard; “Fallacies 
of Economic Nationalism,” Benjamin B. Wallace; “Economic Bases of 
Peace,” Alvin H. Hansen; “War is Not Inevitable,” David Bryn-Jones; 
“1914 and 1937: Parallel or Contrast,” Harold C. Deutsch; “China 
Within the Triangle,” Harley Farnsworth MacNair; “America: A Nation 
in Arms?,’’ William T. Stone; “A Call to Preparedness,” Adam E. Potts; 
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“Security Through Neutrality?,”’ Edgar W. Turlington; and “The League 
in Crisis,” Pitman B. Potter. In the apt words of the editor, “it would be 
difficult to find within so convenient a compass as this little book a clearer, 
saner, better informed, or more balanced discussion of the present inter- 
national crisis.”” For the most part, the speakers have dealt in a thor- 
oughly realistic fashion with the great forces and movements which pre- 
sent so great a challenge to the intelligence and courage of present-day 
peoples and their responsible officials. There is no dominant atmosphere 
of defeatism, yet the authors are willing to face squarely the various 
aspects of the current crisis, not minimizing the tremendous obstacles 
to peace and orderly processes.—N. D. HOUGHTON. 


In increasing numbers, older dependencies as well as new ones born 
since the World War have become members of various international 
organizations, ranging from the League of Nations and the International 
Labor Office (in the case of India only) to the World Postal Union and 
others, totaling fifteen. They include such varying degrees of dependence 
as are represented by the Philippine Islands of today and Guam, Class A 
mandates and Korea, Tunis and the Dutch East Indies, and still others. 
After an examination of their legal status, Dr. Friedrich Apelt, in Ab- 
hdngige Mitglieder vélkerrechtlicher Verbände; Ein Beitrag zur Lehre von 
der Rechtspersénlichkett im Völkerrecht (Britinn-Vienna-Leipzig: Verlag 
Rudolf M. Rohrer, pp. 211), expressly acknowledges as independent 
states, and therefore excludes from consideration in his study, San 
Marino, Monaco, the Free City of Danzig, Santo Domingo, Haiti, and 
Egypt since 1923. The author’s detailed examination of treaties and of 
international practice shows that in international organizations de- 
pendencies are in many respects put on an equal basis with independent 
states in regard to seats, discussions, motions, and votes, often the person 
of the delegates representing them, and in rare cases even the ratification 
of treaties. Reasons given for granting independent membership to de- 
pendencies are the desire to recognize their administrative independence 
in certain fields; a concession, in effect, of multiple voting to certain 
powers; or, as in the case of India, considerations of development toward 
future national self-administration. However, there has been much opposi- 
tion on the part of the United States and other major and minor powers 
to such independent and equal membership of dependencies. After careful 
consideration of the evidence, the author strongly asserts that inter- 
national legal theory should take increasing cognizance of dependent 
members of international organizations as persons under international 
law. Dr. Apelt’s comprehensive material is carefully assembled and 
documented, indexed, ably analyzed, and presented in a clear style. It 
should prove of considerable value to governments and students of inter- 
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national law, organization, and diplomacy who have not always had 
access to knowledge concerning actual international practice along these 
lines. They will also be challenged by the theoretical considerations pre- 
sented in the work. Thanks are due the Institut Universitaire de Hautes 
Études Internationales in Geneva, where the study originated, and whick 
has made possible the publication of this important contribution. 
JoHN Brown Mason. 
Santa Ana Junior College 
Santa Ana, Calif. 


Canadians ‘‘who are still prone to assume that [they] have invariably 
lost in [their] litigations with the United States and accordingly that no 
confidence in ultimate justice can be entertained when [their] interests 
come into conflict with” those of the Republic will find little to support 
those assumptions in The Setilement of Canadian-American Disputes 
(Yale University Press, pp. viii, 184), by their eminent fellow-country- 
man, P. E. Corbett, dean of the faculty of law at McGill University. And 
Americans who go blithely on their way in absent-minded disregard of the 
annoyances which they sometimes inflict upon their neighbors may ad- 
visedly take some thought from that record. In spite of the much-bruited 
125 years of peace across 3,000 miles of unfortified frontier, there have 
been occasions of serious friction, sheer luck in some instances preventing 
resort to arms. Dean Corbett’s monograph is a notable contribution to 
the series of studies on the relations of Canada and the United States 
now being prepared under the direction of the Carnegie Endowment for 
International Peace, and to the achievement of that peace itself. The 
jurist is refreshingly realistic, dispassionate in his utterance, and frank 
and even-handed in his criticism. In crisp, clear, and compact language 
he has set forth the principal facts, leading arguments, and important 
conclusions of each of the litigations between the United States and 
Canada. He has grouped the disputes topically. A chapter each is devoted 
to boundaries, fisheries, inland waterways, and miscellaneous claims. The 
record is neatly analyzed, from the St. Croix River boundary dispute 
arising out of the treaty of 1783 to the sinking of the I’m Alone and the . 
Trail Smelter damages. The simplicity and directness of the analysis give ` 
the work exceptional value for layman, lawyer, and student alike. The 
150 years of litigation are not barren of contributions to international law 
-and procedure. These are considered in Chapter 6. Of immediate concern 
to the two governments should be the lacunae in the existing machinery 
for the settlement of disputes. These the author exposes in Chapter 7. 
He suggests (p. 121) an “all-in” arbitral agreement, providing for a new 
standing tribunal competent “to deal with all cases not clearly covered 
by one or another of our present arrangements.” It is high time that such 
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a tribunal be established, and it is to be hoped that the appropriate 
authorities of the two countries will take the suggestion under serious 
consideration Henry Rare. 


To what extent had German interests penetrated the Moroccan sul- 
tanate by the eve of the Tangier incident? The question was hotly debated ` 
on both sides of the Rhine during the pre-war era; but, because of its 
ominous political implications, blind patriotism governed discussion and 
no satisfactory answer could be arrived at. Now, a generation later, when 
crowding events have made the matter one of mere academic concern, 
a young American scholar, in the calm detachment of another world and 
another age, has undertaken to solve the problem on the basis of im- 
partial fact-finding. Francis T. Williamson’s Germany and Morocco Before 
1966 (Johns Hopkins Press, pp. 210) reaches the interesting conclusion 
that the Teutonic foothold in Morocco was actually very slight, but that 
the country had come to possess tremendous symbolic importance in 
German eyes. While even German estimates of the number of Reich 
citizens resident in the sultanate run no higher than 184 and there were 
but 58 German firms doing business there at the time of William II’s 
spectacular visit, the idea that national prestige would suffer an irrepar- 
able blow if Morocco were acquired by any other power was firmly im- 
planted in the Teutonic mind. This proved as effective in stirring up 
anti-French sentiment as though heavy settlement: had occurred and 
huge interests were at stake. The author supports his thesis by a vast 
array of documents and contemporary writings which yield convincing 
evidence. Statistical tables, eight detailed graphs, and a twenty-page 
‘bibliography add greatly to the value of his study. The book is, from 
every point of view, highly meritorious—a distinct contribution to the 
literature of modern imperialism— Lowe .u J. RAGATZ. 


In Hitler's Drive to the East (E. P. Dutton and Co., pp. 130), F. Elwyn 
Jones describes the ruthless and systematic methods by which Germany 
is seeking to extend her economic and political influence over the states 
of southeastern Europe. Mr. Jones examines the motives back of this 
drive, together with the techniques involved, and estimates the danger to 
general European peace found in Germany’s new Drang nach Osten. 
Individual chapters are devoted to the strategy and degree of Nazi pene- 
tration into Czechoslovakia, Greece, Rumania, Bulgaria, and Yugoslavia. 
The author’s contribution lies not so much in the presentation of new 
material, for most of his facts can be found elsewhere, but rather in 
summarizing accurately and clearly this vital problem of European 
diplomacy,—-Wincnester H. HEICHER. 
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POLITICAL THEORY AND MISCELLANEOUS 


What ts Ahead of Us? (Macmillan Co., pp. 192) presents the following 
series of Fabian Lectures: “Can Capitalism Survive?,”’ G. D. H. Cole; 
“Economie Nationalism: Can it Continue?,” Sir Arthur Salter; “Dic- 
tatorships: What Next?,” Wickham Steed; “The Future of Soviet Com- 
munism,” Sidney Webb; “The Next War: Can it be Avoided?,” P. M. 8. 
Blackett; and “Planning for Human Survival,” Lancelot Hogben. These 
brilliant liberal writers survey the perilous state of mankind and give a 
gloomy picture of its prospects. Cole warns that capitalism exhibits ca- 
pacity for survival despite its economic contradictions and dislocations. 
` Salter deplores the success achieved in reconstructing, after 1919, a toler- 
able world system on foundations too weak to withstand post-war strains. 
As for dictatorships—fascist-style—Steed and Blackett urge the necessity 
of a united front of all anti-fascist states, ready to employ force, if neces- 
sary, to stop the fascist-nazi advance. These two agree with Cole that a 
‘union of liberal forces must be effected in England in order to pull down 
the Conservative government and to ensure England’s taking such a 
strong moral position against fascism as to attract the Dominions, the 
United States, and the smaller democratic states. Webb continues to have 
faith in the U.S.S.R. as the land of hope in a world staggering towards 
catastrophe. Finally, Hogben supports the thesis that, if present trends 
continue, it is merely a question of the manner of the disappearance of 
the race, whether in the unspeakable horrors of war or slowly and re- 
spectably, amid the bric-a-brac, gadgets, and distractions that people 
at peace choose to pay for in lieu of parenthood. He urges a more radical 
critique of the social values imposed by capitalism. The lectures are 
penetrating and challenging, although they may leave many readers with 
the fear that these outstanding liberals can but reflect upon, not assume 
intellectual guidance of, the new and violent energies tearing about in 
the world.—Caaruus A. Tram. 


Holding that “the writer who gives the people revolutionary legends 
is as criminal as a cartographer who gives seamen faked charts,” Frank 
Jellinek, an avowed Marxist, in The Parts Commune, 1871 (Oxford Uni- 
versity Press, pp. 447), presents s detailed,-scholarly study of that event. 
He shows that this uprising, composed as it was of many elements— 
national guard workmen, bourgeois radicals, revolutionary intellectuals, 
members of the First International—inspired by neo-Jacobinism, burst 
out spontaneously when the Provisional Government attempted to seize 
the guns of the national guards of Paris, guns which had been purchased 
in many cases by them through private subscription to defend their city 
during its siege by the Germans, guns they looked on not only as pro- 

‘tection against this alien enemy still camped at their gates, but also 
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against the apparent intention of the Bordeaux Assembly to act against 
the interests of the French people. Thiers deliberately goaded on the more 
extreme democrats of the capital into a position where he could destroy 
them in the interests of the conservative republic he was determined to 
set up. The bewildered popular leaders were pushed forward from one 
move to another until they found themselves setting up a government 
with all the responsibility that it entailed. The cry was to defend La 
Patrie en danger; no thought of a communist state, but rather of a so- 
called federalism. The narrative carries us in the author's spirited style 
through the endless discussion of theory and policy by the communards 
and the tragic details of the second siege, culminating in the loss of twice 
as many lives as in the years of the Terror of the French Revolution. The 
confused hand-to-hand fighting of that last week in the streets of the 
various “sections” of the city, the author manages after a fashion to. 
weave into a dramatic unity. He is helped in this by maps of Paris and 
its environs in 1871. Thiers accomplished his end. The extreme democrats 
were silenced for years to come, and the conservative republic was placed 
on a firm foundation, to the glory of this aged historian and ambitious 
elder statesman. However, Jellinek holds that in the French capital, as 
in the Commune of the Asturias in 1934, “heroic defeat was more fertile 
for future victory of the working class than could have been partial 
success.” In spite of its obvious bias, this work is no doubt the best study 
of the Paris Commune that we have in English-—Epira C. BRAMHALL. 


.A mildly conservative case-book exposition of the difficulties en- 
countered in the establishment of harmonious relationships between em- 
ployer and employee is to be found in Herman Feldman’s Problems in 
Labor Relations (Macmillan Co., pp. xxiii, 353). The cases are stated so 
simply that the layman and the beginning student can readily understand 
them. Without offering any “answers” or “solutions,” the reader’s atten- 
tion is directed to the effects of the depression upon labor relations, the 
conflicting interests of consumer and producer, the relationship between 
wage increases and commodity prices, the relative contributions of man- 
agement and labor to the success of business enterprise, sectional com- 
petition, wage differentials based upon race and sex, the factors involved 
in unemployment insurance, the question as to whether employee organ- 
ization, if any, should take the form of company, craft, or industrial 
unions, and other vital social and industrial issues. The material seems 
to have been selected with a slight, although possibly unintentional, anti- 
labor bias. For example, there are more cases which tend to show the 
dilemma of the generous employer who takes care of his employees during 
depressions, the problems involved in dealing with dishonest, inefficient, 
and malingering employees, the irresponsible nature of labor unions, and 
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the losses resulting from strikes called for petty reasons, than there are 
which portray the plight of the laborer in unorganized and sweated in- 
dustries, the consequences of long hours, poor wages, periodical unem- 
ployment, and the dismissal of faithful employees in middle age. The 
point of view reflected is primarily that of management, and only inci- 
dentally that of labor. The book will probably find more favor with the 
personnel administrator than with either the labor organizer or the ob- 
jective student who is seexing to understand the conflict now raging 
between the workingman and his boss. A useful list of references is ap- 
pended.—Rogsr V. SHUMATE. 


The thesis of Professor Malcolm Keir’s Labor’s Search for More (Ronald 
Press, pp. xii, 527) is that the major objective of the American labor 
movement is “more.” The study surveys American labor and farmer 
movements during the past forty years to ascertain what the ordinary 
people have sought, how they tried to achieve their purposes, and what 
objectives are before them now. Unions, strikes, radical movements, the 
Non-Partisan League, the struggles of Southern factory and farm hands, 
miners, and lumbermen pass in rapid review. The accomplishments and 
vicissitudes of labor legislation, the more important court decisions 
affecting labor, and the political activities of labor unions are analyzed. 
There is a certain unbalance in the work, evidenced, for instance, by the 
disproportionate attention given such a minor matter as the Sacco- 
Vanzetti trials and a tendency to play up sensational incidents rather 
than to follow through carefully the basic trends of labor history. The 
book was written for the general public rather than a university class- 
room and furnishes a large amount of specific information for persons 
not previously familiar with labor history—Down D. LESCOHIER. 


Although Jacques Lambert, in La Mise en Oeuvre judiciaire du Droit 
naturel aux Etats-Unis et le Maintien de V Unité nationale dans un Régime 
décentralisé (Lyon: Bosc Fréres M. and L. Riou, pp. 48) considers several 
aspects of the government of judges, its most striking manifestation ap- 
pears in the creation of a “‘super-constitution”’ in the natural law tradition 
from common law materials. In judicial review under “due process,” and 
in the free construction of statutes, the Supreme Court has established 
a natural law which has come to pervade the jurisprudence of the states. 
As a consequence, a single juridical ideal exists, attainable through such 
diverse means as the judiciary allows. Lambert denies that judges tend 
to be subjectively arbitrary in the determination of ‘due process.” Tra- 
ditions of American common law provide its substance. Likewise, no 
criticism should be directed against judicial conservatism, for changes 
‘occur, slowly indeed, but effectively, as judges are exposed to new situa- 
tions. And despite the subordination of the legislature, the judiciary 
accurately reflects the temper of America. Compared with government 
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by legislature, Lambert concludes, the government of judges does not 
suffer.—E. 8. WENGERT. 


A composite volume surveying the whole field of the social sciences is 
offered in Man and Society (Prentice-Hall, pp. 805), edited by Emerson 
P. Schmidt, of the University of Minnesota. The book is designed to 
serve as a text in social science orientation courses and presents each 
specific field in the words and from the viewpoint of a teacher of the 
subject. Of the sixteen chapters, six are devoted to sociology, four to 
economics, three to government, and one each to history, geography, and 
psychology. The group of thirteen authors is made up of eleven from the 
University of Minnesota (Messrs. Schmidt, Monachesi, Wallis, Long- 
staff, Vold, Steefel, Hartshorne, Kirkpatrick, Starr, Kozelka, and Miss 
Shaw), Hertzler of the University of Nebraska, and Blumer of the Uni- 
versity of Chicago. In each instance, the subject matter, scope, methods, 
and substantive elements of the particular field are presented, e.g., in 
regard to political science—sovereignty, law, political theory, classifica- 
tion of governments, internitional organization, electoral processes, 
political parties, citizenship, and the machinery of government.—H. R. 
BRUCE. 


In The Road to Reunion, 1866-1900 (Little, Brown and Company, pp. 
307), by Paul H. Buck, the reader finds a small book treating a large sub- 
ject. The thirteen chapters are couched in terms appropriate to the poetic 
standards of the manuscript. For a book on the South after the war, it is 
well balanced. For a book on the Nation after the war, it leaves much to 
be desired. The author’s thesis is that the Civil War was the culminating 
stage in the creation of the chasm of disunion; that this chasm, widened 
and deepened by war events, had to be bridged before reunion could be 
realized; and that the series of attempts at bridging the gap constitute 
the vital events of the period. The title suggests a wide field of operation, 
but in that respect the book is disappointing. The author would have one 
believe that the principle of states’ rights was exclusively Southern in 
acceptance and that all other sections were uniformly nationalist in 
thought and in deed, before and after the war. As a book on a section in 
process of change, it should satisfy the demands of scholars for accuracy 
of quotation and of Southern publicists for sympathetic appreciation. The 
last chapter concludes that reunion through reconciliation was accom- 
plished by 1900, that the chasm was bridged, that full understanding was 
established. To the student of government, aware of the political im- 
potency of the Southern Negro in contrast with political equality else- 
where and convinced that a chief cause of disunion was the difference of 
opinion on the growing sentiment that a democracy must be based upon 
a free and active people, this conclusion of the author seems somewhat 
premature.—GEORGE C. ROBINSON. - 
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Spain. L’Espagne évolue-t-elle vers la paix? Georges Rotvand. Les Basques dans 
la guerre civile espagnole. Ange! Marvaud. Rev. Pol. et Parl. May, June, 1937. 
. Eye-witness in Madrid. Geoffrey Coz. Harper’s. July, 1937. 
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Diepgen, Erik. Beweiswiirdigung bei Blutprobe. Pp. 37. Berlin: Ebering. 1937. 
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schem Privatrecht. Pp. 72. Würzburg: Triltsch. 1936. 

Maitland, F. W. Forms of action at common law. Pp. 108. N.Y.: Macmillan. 
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Strafverfahren. Pp. 105. Köln: May, 1987. 
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Comparative Law. Louisiana’s legal system reappraised. Gordon Ireland. Must 
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Conflict of Laws. Les conflits interprovinciaux entre la loi francaise sur le contrat 
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1014 - THE AMERICAN POLITICAL SCIENCE REVIEW 


A comparison of county jail inmates with the working community from which they 
come. H. D. Anderson and P. E. Davidson. Jour. Crim. Law & Crim. July—Aug., 
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Criminology. Parole as social treatment. Winthrop D. Lane. Sentencing and the 
treatment of the criminal. R. Clyde White. A criminologist looks at social work. 
Sheldon Glueck. Social Service Rev. June, 1937. 
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life. Giorgio del Vecchio. Tulane Law Rev. June, 1937. 
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. The philosophy of contractual obligation. R. J. Buer. Marquette Law 
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1937. 





. Technology, centralization, and the law. F. R. Aumann. Bo. Atlantic 
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Pollock. Sir Frederick Pollock. D. P. Heatley. Jurid. Rev. June, 1937. 

Procedure. The source of authority for rules of court affecting procedure. Tyrrell 
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Pp. 594. N.Y.: Prentice-Hall. 1937. 
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Hill, H. A., and Nicholls, A. W. The complete law of town and country plan- 
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statements. Olney L. Craft. Commonwealth Rev. May, 1937. 
. Classification of municipal income and expenditures. Arthur N. Lorig. 
Accounting Rev. June, 1937. ` 

Brussels. Belgium and Brussels. Emile Vinck. Local Govt. Admin. June, 1987. 
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Municipalities. June, 1987. 

Health. Milk control. Thomas Orr. The problem of smoke and dust. J. J. Jervis. 
The English public health act. John J. Clarke. Local Govt. Admin. June, 1937. 


1016 THH AMERICAN POLITICAL SCIENCE REVIEW 


———. Inaugurating grade A pasteurized milk in the city of Chicago. F. N. 
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Richmond. Sidelights into the history of the government of Richmond, Virginia. 
J. F. Bright. The history of Richmond’s water supply. G. H. Whitfield. Sketch of 
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231. N.Y.: Dutton. 1937. 
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. Philosophy and democracy. T. V. Smith. Int. Jour. Ethics. July, 19387. 
. Militant democracy and fundamental rights, II. Karl Loewenstein. 
Am. Pol. Sci. Rev. Aug., 1937. 
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AMERICAN 
UNITED STATES 


Civil Service Commission 


Civil service employees and their apportionment by states; letter transmitting, 
in response to resolution, certain statistical information relative to civil service 
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employees and their apportionment by states. Washington: Govt. Ptg. Off., 
1937. 14 p. (8. Doc. 57, 75th Cong., 1st sess). 


Congress . 


House of representatives. Immigration and naturalization committee. To authorize 
prompt deportation of criminals and certain other aliens, hearings, 75th Congress, 
1st session, on H. R. 5573 ... Washington: Govt. Ptg. Of., 1937. 32p. 

Senats. Index of congressional committee hearings (not confidential in character) 
in Senate library, supplement Jan. 3, 19385—Jan. 5, 1937... Washington: Govt. 
Ptg. Off., 1937, 148 p. 

District of Columbia committee. Small claims and conciliation court, 
hearings, 75th Congress, 1st session, on 8.1835, establishing small claims and con- 
ciliation branch in Municipal Court of District of Columbia for improving ad- 
ministration of justice in small cases and providing assistance to needy litigants. 
Washington: Govt. Ptg. Off., 1937. 158 p. 

Education and labor commtitee. Violations of free speech and rights of 
labor, hearings before subcommittee, 75th Congress, Ist session, pursuant to 8. 
Res. 266 (74th Congress), to investigate violations of right of free speech and 
assembly ... Washington: Govt. Ptg. Of., 1937. pt. 6, 1871-2231 p. 

Executive agencies of government, select committee on investigation of. In- 
vestigation of executive agencies of government, report to select committee ... ; 
prepared by Brookings Institution. Washington: Govt. Ptg. Off., 1937. (Three 
pamphlets, numbers 2, 3 and 4) 

————— Judiciary committee. Reorganization of federal judiciary, hearings, 
76th Congress, 1st session, on 8. 1392, to reorganize judicial branch of Govern- 
ment. Washington: Govt. Ptg. OF., 1937. pts. 2-4, xi, 167~1006 p. 


Library of Congress 


Bibliography division. Branch, group, and chain banking, list of recent writings; 
compiled by Anne L. Baden. Washington, 1937. 30 p. (processed) 

Permanent Court of International Justice, references supplementing 
previous lists; compiled by Florence 5. Heilman... Washington, 1937. 8 p. 
(mim.) 

Legislative reference service. Creation of Senate, monograph relating to 
creation of Senate; prepared by George J. Schulz. Washington: Govt. Ptg. Off., 
1937. 70 p. : 


State Department 


American delegations to international conferences, congresses, and expositions, 
and American representation on international institutions and commissions, with 
relevant data, fiscal year 1936. Washington: Govt. Ptg. Off., 1987. 162 p. (Con- 
ference series 80) 
Damages in international law, by Marjorie M. Whiteman, assistant to the legal 
adviser, Department of State. Washington: Govt. Ptg. Off., 1937. 2v. 
(This is a very important publication, in ‘two large volumes containing a com- 
mentary on the law of damages in public international law, with copious refer- 
ences to the documents, and with many of the documents reproduced in full.) 
International traffic in arms, laws and regulations administered by 
Secretary of State governing international traffic in arms, ammunition, and imple- 
ments of war and other munitions of war. 4th ed. Washington: Govt. Ptg. Of., 
1937. 83p. 
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Works Progress Administration 


Federal emergency relief administration. Chronology of federal emergency rəlief 
administration, May 12,,1988—Dec. 31, 1935; by Doris Carothers. Washington: 
Govt. Ptg. Off., 1987. 168 p. (Research monograph 6) 


STATE AND TERRITORIAL 


CALIFORNIA 

Dept. of finance. Bureau of public administration, California state governmant. 
An outline of its administrative organization from 1850 to 1936, by Elsey Hurt. 
Sacramento, 1937. 252 p. 

University of California, Berkeley. Bureau of public administration, This bureau 
has issued a number of small mimeograph publications, bearing such titles as 
state fiscal organization; the status of civil service in California; the use of special 
committees and commissions by the California legislature; governmental re- 
search organizations in the western states. .. 


CONNECTICUT 


Commission concerning the reorganization of the state deparimenis. Report. ... 
Hartford, 1937. 580 p. : f 


LOUISIANA 


Bureau of government research. The reorganization and consolidation of state ad- 
ministration in Louisiana. Baton Rouge, L. S. U. Press, 1937. 270 p. 


NEW YORE 

Commission for the revision of the tax laws. Experience with over-all tax limitation 
laws... Albany, 1937. 47 p. 
Legislature. The clerk’s manual of rules, forms, and laws for the regulation of 
business in the senate and assembly of the state of New York... Albany, 1937. 
517 p. 

Joint committee to investigate automobile insurance. Report... Albany, 
1937. 191 p. i 


OHIO . 
Secretary of state. The constitution of the state of Ohio, annotated, 1937, amend- 
ments and annotations to January l, 1937, and the constitution of the Unitad 
States. Cleveland, Banks-Baldwin company, 1937. 32, 7 pp. 


OREGON 
State planning board. Proceedings of the Oregon planning conference held in Port- 
land, January 7 and 9, 1937, under the suspices of the state planning board. 
Salem, 1937. 34 p. (mim.) 


RHODE ISLAND 


Siate planning board. Planning and soning in Rhode Island, by John Hutchins 
Cady and Howard K, Mehnhinick. Providence, 1937. 41 p. (mim.) 


SOUTH DAKOTA 
State planning board. Land ownership in South Dakota as of March 1, 1934. A 
preliminary report ... February, 1987. Brookings, 1937. 176 p. (mim.) 


- 


~ 
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FOREIGN AND INTERNATIONAL 


-A RGENTINE REPUBLIC 


Ministerio de relaciones exteriores: Tráite général pour developper les moyens 
de conserver la paix. Buenos Ayres, 1936. 


BRAZIL 
Archivo nacional. . . . Documentos historicos. v. 38-85. Rio de Janeiro, 1937. 
ECUADOR 


Ministerio de relaciones exteriores. El Ecuador y sus limites mendiorales . . . Quito 
1987. 


“UNION OF SOCIALIST SOVIET REPUBLIOS 


Gosudarsivennaya planovaya kommissiya. The second five-year plan (1933-1937) 
New York, 1937. 


LEAGUE OF NATIONS 


International convention concerning the use of broadcasting in the cause of 
peace. (Geneva, September 28, 1936.) Geneva, 1987. 10 p. (XII. B. Bureaux 
Internationaux 1987. XII.B.1.) 

Appeal by the Spanish government. White book published by the Spanish govern- 
ment and presented to the Council on May 28, 1937. Geneva, 1937. 140 p. (Official 
Journal, Special supplement no. 165. Contains many reproductions purporting 
to be of Italian documents indicating Italy’s active participation in the civil 
war.) i 

Committee for the international repression of terrorism. Report adopted by the 
Committee on April 26, 1937. Geneva, 1987. 13 p. (V. Legal. 1987. V. 1) 
Conference for the suppression of the illictt traffic in dangerous drugs. Records... 
Text of the debates. Geneva, 1936. 241 p. (1936. XI. 20. Though dated 1936, 
this was issued in the middle of 1937). 

Economic intelligence service. Prosperity and depression; a theoretical analysis 
of cyclical movements, by Gottfried von Haberler, Geneva, 1987. 363 p. (Chapter 
11 is entitled “international aspects of business cycles’’.) 


OFFICERS OF THE 
AMERICAN POLITICAL SCIENCE ASSOCIATION 


President 
Thomas Reed Powell, Harvard University 


First Vice-President 
William E. Mosher, Syracuse University 


Second Vice-President 
Louis Brownlow, Public Administration Clearing House 


Third Vice-President 
Russell M. Story, Pomona College 


Secretary and Treasurer 
Kenneth Colegrove, Northwestern University 


EXECUTIVE COUNCIL 
President, Vice-Presidents, and Secretary-Treasurer ex-officio 


John M. Gaus, University of Wisconsin 
Callen B. Gosnell, Emory University 
Dorothy Schaffter, Vassar College 

Lloyd M. Short, University of Minnesota 
Irvin Stewart, Washington, D. C. 

Finla G. Crawford, Syracuse University 
Claudius O. Johnson, Washington State College 
George F. Milton, Chattanooga, Tenn. 
Rinehart G. Swenson, New York University 
Roger H. Wells, Bryn Mawr College 

A. B. Butts, University of Mississippi 

John P. Comer, Williams College 

Arthur W. Macmahon, Columbia University 
Roscoe C. Martin, University of Texas 
James K. Pollock, University of Michigan 


FORMER PRESIDENTS 


Frank J. Goodnow 
Albert Shaw 
Frederick N. Judson* 
James Bryce* 

A. Lawrence Lowell 
Woodrow Wilson* 
Simeon E. Baldwin* 
Albert Bushnell Hart 
W. W. Willoughby 
John Bassett Moore 
Ernst Freund* 


* Deceased 


Jesse Macy* 
Munroe Smith* 
Henry Jones Ford* 
Paul S. Reinsch* 
Leo S. Rowe 
William A. Dunning* 
Harry A. Garfield 
James W. Garner 
Charles E. Merriam 
` Charles A. Beard 
William B. Munro 


Jesse S. Reeves 

John A. Fairlie 
Benjamin F. Shambaugh 
Edward S. Corwin 
William F. Willoughby 
Isidor Loeb 

Walter J. Shepard* 
Francis W. Coker 
Arthur N. Holcombe 










Distinguished New Studies 


-. A HISTORY OF POLITICAL THEORY 
By GEORGE H. SABINE, Cornell University 
“Incomparably the best single volume survey of the field which I know. I certainly 
owe it to my students to use it this year. Sabine has read and pondered upon his | 
writers and the selection of materials is excellent.”—Leland H. Jenks, Weilesley 
College $4.00 


GERMANY SINCE 1918 
By FREDERICK L. SCHUMAN, Williams College - 
Brief, authoritative, liberal study of modern Germany. Describes the conditions which * 
precipitated the armistice, analyzes the failure of the German republic, and makes 
clear the social and economic forces which led to Nazi ascendency. (Berkshire Sindy) 
i 31.00 





HENRY HOLT AND COMPANY 
257 Fourth Avenue New York 


The London School of Economics and Political Science publishes four times a 
` year, in March, June, September, and December, a journal devoted to research 
` -in Political Science, Sociology, International Relations, Law in its bearing. 

_ Gn these studies and allied subjects. l 
In addition to articles and book reviews, POLITICA also contains two series 
of notes, which appear in alternate issues, on important events of the past six 
months in the fields of Constitutional Practice in Great Britain and of Interna: 
tional Affairs. a 









. SUBSCRIPTION RATES 
The annual subscription to POLITICA is 12/—and the price of single copies 
“is 3/6. A specially reduced rate of 10/—-has, however, been authorised in re- 
spect of members of the AMERICAN POLITICAL SCIENCE ASSOCIATION. 
Subscriptions should be addressed to the Publications Department, London 


School of Economics, Houghton Street, Aldwych, London, W.C. 2. 








Announcing 


McGRAW-HILL STUDIES 
IN 


POLITICAL SCIENCE 


FRITZ MORSTEIN MARX, Editor 


HESE studies represent an effort to meet the widespread demand for a specific type of 

book in the expanding field of political science—books which are authoritative without 
being ponderous, short without being sketchy, concise without being dogmatic, and inex- - 
pensive without being inferior. In certain cases, these textbooks will integrate all the essen- 
tial material upon which the course is based. In others they will present in the most effective 
way defined parts of the course material, for instance, government and politics in one in- 
dividual foreign country. In other cases, the purpose will be to provide significant studies 
and works of research which are not intended primarily for the undergraduate student, but 
which stimulate further thought or contribute to the knowledge of the subject. Full details 
of the plan for this series will be announced later in the year. 


GOVERNMENT IN THE THIRD REICH. New second edition 


By Fairz Morstein Marx, Harvard University. McGraw-Hill Studies in Political 
Science. 199 pages, $1.50 


Te revised and enlarged edition of Government in the Third Reich inaugurates the 
new series, McGraw-Hill Studies in Political Science, under the editorship of Pro- 
fessor Morstein Marx. Besides bringing all material up to date, the new edition of Gov- 
ernment in the Third Reich elaborates the lines of political evolution in National Socialist 
Germany in the light of present-day trends. In general, the book remains a concise, illumi- 
nating analysis of the structure and operation of government in National Socialist Germany. 
The new edition again reveals the author’s keen, realistic insight into contemporary German 
politics and his clear, vigorous style. 


GOVERNMENT IN FASCIST ITALY 


By H. ARTHUR STEINER, University of California at Los Angeles. McGraw Hil ` 
Studies in Political Science. In press. 


Send for copies on approval 





McGRAW-HILL BOOK COMPANY, Inc. 


330 West 42nd Street . New York, N. Y. 





FORTY YEARS OF AMERICAN- JAPANESE RELATIONS | 
By Foster Rhea Dulles 
Mr, Dulles, a journalist of wide experience in Far Eastern affairs, reviews the history of our _ 


policy of the Open Door and the territorial integrity of China in the Far East and shows 
what are the realities to be faced in the relations between the two nations. Illustrated. $3.00 - 


WHO WERE THE ELEVEN MILLION? 
By David Lawrence 


A keen and searching pani of the 1936 paana -election majority, and what it may 
. mean to future political events ; $1.00 


D. APPLETON-CENTURY COMPANY 
35 West 32nd Street, New York . 


OUT-OF-PRINT BOOKS 


I specialize in the search for and quotation of desired 
books. All possible speed, best possible prices; no obli- 
gation. A stock of scholarly books on hand. Publica- 
tions of the learned societies available. Most current 


books, wherever published, 10% off list. 


EUGENE THUMIM 
95 Broad Street, New York City 











WANTED. 
Back Numbers of the Review 


Two dollars will be paid:for each copy of the November, 1906; Feb- 
ruary, 1908; February, May, August, and November, 1909; and August, 
1910, issues of the American Political Science Review, and one dollar 
for each’ copy of the February, 1928; November, 1929; December, 1935; 
and December, 1936, issues sent to ` 


KENNETH COLEGROVE, “Secretary-Treasurer 
Northwestern University 
Evanston, Ilinois 






The American 
Political Science Review 


VOL. XXXI -© DECEMBER, 1937 NO.6 = 











THE JAPANESE CONSTITUTION 


KENNETH COLEGROVE! 
Northwestern University 


The Japanese constitution of 1889 is not, as is frequently as- 
sumed, chiefly the product of the labors of Hirobumi Ito and his 
secretaries who, in 1882-1883, studied constitutional systems in 
Europe preparatory to drafting the text of the fundamental law 
which the Emperor had promised in the celebrated rescript of - 
1881. Discussion of constitutional progress had begun as far back 
as 1867 and, immediately following the restoration, Meiji states- 
men began the task of drafting projects of a constitution. Okubo, 
Goto, Kido, and Itagaki played leading rôles in urging the adop- 
tion of a national charter, and when Okubo and Kido relaxed their se 
efforts, Itagaki initiated a popular campaign. Finally, in 1876, a 
formal commission of the Genro-in (Senate) was. appointed to draft 
a constitution, while in 1880, its completed project: was laid before 
the Emperor. This draft proposed a form of government having 
many features of the British parliamentary system. Along with , 
the progressive memorial of Okuma, it drew..the fire of- Prince 
Iwakura, whose Koryo (theses), in 1881, after the forced resigna- 
tion of Okuma from the Government, laid down the new basis of 
constitution-making upon which Ito later- built; 

Again, the fundamental law of Japan is not to-be viewed simply 
as one written document. The Kempo (constitution) was far from | 
being the only law proclaimed by the Emperor on February 11, 
1889. On the same date, the Emperor deéreed: (1) the Imperial 
House Law, regarding the succession to the Throne; (2) the Im- 
perial Ordinance concerning the House of Peers, providing for the 
composition and procedure of. the upper chamber of the: Diet; (3) 


1 The author acknowledges assistance in the preparation | ‘of ‘this study from a 
grant-in-aid given by the Social Science Research. ‘Council of ‘New York City. 
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the Law of the Houses, regarding the organization of both cham- 
bers of the Diet; (4) the Law of Election of the Members of the 
House of Representatives; and (5) the Law of Finance.? More than 
this, the cabinet was created by an imperial rescript issued four 
years prior to the proclamation of the constitution and the privy 
council by an ordinance one year prior to this event.’ Finally, if 
` the Japanese constitution is to be viewed as a pattern of national 
life, it is necessary to take into consideration a large body of cus- 
tom and usage. For instance, the practice requiring the appoint- 
ment of only high-ranking army and naval officers to the port- 
folios of war and marine is not prescribed in the constitution of 
1889 nor in any law of the Diet; it was followed for years before it 
was expressed in an imperial ordinance.* Many such customs, not 
a few of them found in imperial rescripts and ordinances, are tc be 
considered as parts of the fundamental law, and, indeed, are so 
viewed in the standard treatises on constitutional law.’ Much of 
the custom and tradition, such as the Kokutai (fundamental prin- 
ciple of Japanese polity) and the Jaku no Gummu (supreme mili- 


3 The texts of all these laws and ordinances are found in convenient form in 
Hirobumi Ito, Teikoku Kempo Koshitsu Tempan Gikai, or “Commentaries on the 
Constitution and the Imperial Houze Law of the Empire of Japan” (Tokyo, 1889). 
The official English translation of these commentaries, together with the constitu- 
tion and other laws, is entitled Commentaries on the Constitution of Japan by Count 
_Hirobumdé Ito (trans. by Miyoji Ito, Tokyo, 1889). There are two other editions of 
this translation under dates of 1900 and 1931. 

3 The imperial rescript creating the cabinet in place of the Dajokwan, or council 
of state, was issued as Imperial Proclamation No. 69, on December 22, 1885. See 
the Horet Zensho, or “Collection of Laws and Ordinances” (Tokyo, 1890), 1885, 
pp. 3, 1044. The Sumitsuin Kanset oyobi Jimu Kitei, or Imperial Ordinance Regard- 
ing the Organization and Procedure of the Privy Council, commonly cited as Im- 
perial Ordinance No. 22 of 1888, is found in the Nippon Ruiten, or “Code of Laws” . 
(ed. by 8. Ichioka, Tokyo, 1889). An English translation, as published in Captain 
Frank Brinkley’s Japan Weekly Mail, May 12, 1888, pp. 444-445, is reprinted in 
W. W. McLaren, “Japanese Government Documents,” in Transactions of the Asiatic 
Society of Japan (Tokyo, 1914), Vol. XLII, pt. 1, pp. 127-182. 

4 In spite of the importance of the custom prohibiting the appointment of 
civilians as ministers of war and the navy, this practice found legal expression, and 
then only by implication, in the fuhyo, or attached list, of the Imperial Ordinance 
regarding the Organization of the Navy Department, No. 194, May 19, 1900, and 
in the Imperial Ordinance regarding the Organization of the. War Department, No. 
75, April 15, 1903. See the Genko Horei Shuran, or “Compilation of Laws and 
Ordinances in Force” (Tokyo, 1907), Vol. I, pt. iii, pp. 66, 104-105. 

£ Compare Yatsuka Hozumi, Kempo Teiyo, or “Principles of the Constitution” 
(Tokyo, 1910), Vol. I, pp. iiv; Tatsukichi Minobe, Kempo Satsuyo, or “Principles 
of the Constitution” (Tokyo, 1982), pp. 98-118. ; 
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tary command of the Emperor), find their roots in two thousand 
years of Japanese history. 


PARTICIPANTS IN THE CONSTITUTIONAL DEVELOPMENT 

The period 1867-1889, from the Restoration to the promulga- 
tion of the constitution, in its entirety, requires the attention of 
the student of the Japanese constitution. It should be added that 
constitutional development does not end with the year 1889, for 
the parliamentary system of Japan in 1890 is as different from that 
in 1930 as the British parliament of George I differs from that of 
George VI. 

If the drama, of constitutional development is viewed in relation 
to the actors, the personae dramatis in the opening scenes are few 
in number in comparison with the participants as the play unfolds. 
In the closing days of the Tokugawa shogunate, when the political 
equilibrium was destroyed, the absolutist government that had 
ruled Japan for centuries was broken, and a share in political con- 
trol was, given to a small group of daimyos, or feudal lords, and 
kuge, or court nobles. In a short time, a considerable number: of 
samurai, or feudal retainers, were admitted to the governing class. ` 
Still later, under the pressure of popular demand, the national 
Diet was established, with, however, a very limited suffrage for 
the House of Representatives. Once the people were given a part 
in public deliberation, the suffrage by successive laws was in-’ 
creased until the year 1925 witnessed the establishment of uni- 
versal manhood suffrage. And in the wake of this reform various 
musanto, or political parties of the working masses, have appeared 
and have pushed their way into the “bourgeois” Diet. But all this 
does not necessarily mean a consistent broadening of popular con- 
trol over actual government. It may be said that the constitution 
was a compromise between the Choshu, Satsuma, Tosa, and Hizen 
clans, the bureaucrats and capitalism, and that an alliance of these 
interests dominated the government for three decades of parlia- 
mentary history. By the year 1918, the alliance had been shifted; 
political parties reached an understanding with monopolistic capi- 
talism and were on the road to complete ascendency. Suddenly, 
in 1931, with the invasion of Manchuria, political parties were 
pushed aside by the militarists and bureaucrats, who now, in alli- 
ance with monopolistic capitalism, are the actual rulers of the 
Japanese Empire. 
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THH IDEOLOGICAL BACKGROUND OF 
CONSTITUTIONAL DEVELOPMENT 


Japanese constitutional development should be viewed ais 
from the ideological aspect. Here we find that in the closing days 
of the shogunate the classical Tendo (way of heaven) inherent in 
Oriental political philosophy which emphasized loyalty to the Em- 
peror met the impact of Occidental philosophy which defended 
the liberty of the individual. The resulting conflux, which went 
under the name of Tenchi no Kodo (open road of the universe), was 
recognized in the Charter Oath of 1868. With the spread of trans- 
lations of Western books came the doctrines of Kogi Yoron (free 
discussion and public opinion) by parliamentary means, of Tempu 
` Jinken (natural rights of man) drawing heavily upon the philoso- 
phy of Locke and Rousseau, and of Jiyu Minken (civil and pcliti- 
cal rights). With the rise of political parties, Itagaki, Fukuzawa, 
and Okuma crystallized the doctrine of Yoron Seiji (government 
based on public opinion) and promoted propaganda campaigns for 
Seito Naikaku (government by a party cabinet) in imitation of the 
` British parliamentary system. 

In resistance to these popular demands, E E rallied 
around the doctrines of Kintei Kempo (a constitution emanating 
solely from the Emperor), Kokutai Hoshu (preservation of the 
kokutai, or fundamental principle of Japanese polity), Rikken Zen- 
shin (gradual approach toward constitutional government), and 
Taiken Naikaku (a cabinet operating only under the imperial pre- 
rogative), together with a complete negation of political parties as 
a factor in the constitutional system. Both sides acclaimed the pre- 
Meiji doctrine of Kinno (loyalty to the Emperor). All of these 
conflicting aspirations were realized, in part, in the constitution of 
1889. The clans, bureaucrats, and militarists, in alliance with 
capitalism, remained in control of the government. But political 
parties appeared in the first session of the Diet and soon began 

£ Compare Yasuso Sasuhara, Meiji Seishi, or “Political History of the Meiji 
Era,” in the Meiji Bunka Zenshu, or “Materials on the Cultural History of the 
Meiji Era” (ed. by Sakuzo Yoshino, Tokyo, 1928), Vol. I, pp. 38-47; Takeshi 
Osatake, Nippon Kenset Shi, or “Constitutional History of Japan” (Tokyo, 1830), 
pp. 18-33; and his Ishin Zengo-ni okeru Rikken Shiso, or “Constitutional Ideas of the 
Restoration Period” (Tokyo, 1929), pp. 1-37; Keiji Okamato, Metji-Tatsho Shiso 
Shi: Kokka oyobt Kokumin Seikatsu no Jisso-o Josu, or “History of Ideas in the 


Meiji and Taisho Eras: The Life of the State and the Nation” a ae 1829), 
pp. 19-81. 
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their struggle to capture control of the cabinet on the plea that a 
parliamentary system on the British model was not repugnant to 
the new constitution. After many defeats, political parties in a 
large measure achieved their objective in the period 1918 to 1981. 
In the early decades of the twentieth century, as the traditional 
political parties became more obviously the agents of monopolistic 
capitalism, their right to speak for the “submerged” masses was 
challenged by the new musanto (political parties of the working 
masses) imbued with Marxian dialectics. The invasion of Man- 
churia was followed by a rout of the political parties and a return 
to the transcendental cabinets that characterized the period when 
Prince Yamagata dominated the political arena, while the army 
sought to win the support of the masses by an ideological campaign 
which has borrowed from both Marxian doctrine and the clas- 
sical Tendo. 


DEMAND OF THE INTELLECTUALS FOR KOGI YORON 


The enthusiasm for Western ways that engulfed Japan after the 
visit of Commodore Perry in 1853 had not been limited to studies 
of the science, industry, and education of Europe and America. 
Equal attention was directed to government and politics. The 
shogun’s envoys who visited the United States and Europe in 
1865, as well as the members of Prince Iwakura’s mission, which 
included Okubo, Kido, and Ito, and which returned to Japan in 
1873 after a two years’ tour of both hemispheres, were impressed 
with the legislatures which they had inspected.’ They found that 
parliamentary institutions were as characteristic of modern civiliza- 
tion as were the telegraph, the railway, the factory, anesthetics 
in surgery, or the capitalist system itself. A younger generation of 
Japanese who had mastered European languages seized upon the 
Western literature of government and political philosophy. In 
particular, scholars like Keiu Nakamura translated the standard 
essays and treatises on politics. Among early translations in Jap- 
anese were Rousseau’s Contrat social and John Stuart Mill’s Ltb- 
erty. Every year saw several new renditions of the political clas- 


1 Compare Takeshi Osatake, Iteki no Kunt-e: Bakumatsu Kengat Shtsetsu, or 
“To Strange Lands: Accounts of the Envoys Sent Abroad by the Shogunate” 
(Tokyo, 1929). 

* See the chronological table of political literature in the Meiji Bunka Zenshu 
(ed. by Yoshino), Vol. V, pp. 511-517; VII, pp. 551-578. 
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sics. By 1875, four different translations of Montesquieu’s Spirit of 
the Laws had come from the Japanese press. More than this, 
Yukichi Fukuzawa and other scholars published books interpzet- 
ing Western political ideas for their countrymen. Natural rights 
as expounded ‘by Locke and Rousseau, the preservation of liberty 
. by means of the separation of powers as elucidated by Montes- 
quieu, the political philosophy of the British utilitarian school, as 
well as the economic doctrines of Adam Smith, were explained in 
numerous works, Fukuzawa’s Eikoku Giji-in Dan (‘Talks on the 
British Parliament”), published in 1869, had a wide sale, and his 
Gakumon no Susume (“Promotion of Learning”), published in 
seventeen small volumes, in 1872-1876, had a sale of over one millon 
copies. Many books included descriptions of the British parlia- 
mentary system—a mechanism which particularly captured the 
fancy of Japanese intellectuals. At the same time, schools founced 
by enthusiastic scholars continued the propagation of Western 
political ideas. One of these, Fukuzawa’s Keio Gijuku, established 
in 1868, was the beginning of Keio University.® Later, more aggrs- 
sive study centres, like the Rissht Sha (Aspirants’ Club) in Tosa 
province, preached the gospel of Kogi Yoron and Jiyu Minken. As 
a result, throughout Japan, the intelligentsia talked of equalisy, 
liberty, public opinion, popular deliberation, separation of powers, 
and parliamentary government as glibly as of Western science, art, 
and industry. 


THE CHARTER OATH AND THH SHITAI SHO OF 1868 


The Tokugawa shogunate was fully aware of the demand for 
Kogt Yoron. In the memorable letter of resignation which Shogun 
Yoshinobu (Keiki) addressed to the Throne in 1867, he offerad - 
to surrender his political power on condition that the affaire of 
state be directed by the imperial court in conjunction with pubiic 
opinion widely collected.’° It is clear, however, that the public opin- 
ion to which the shogun referred was to embrace no more than an 
assembly representing the.276 daimyos or feudal lords. This may 
also have been the meaning of the first article in the first draft 
of the Charter Oath which the fifteen-year-old Emperor issued on 
April 6, 1868, reading: “We shall create an assembly on a wide 

°’ See his unfinished autobiography under the title of Fuku-o Jt Den, or “Tae 
Autobiography of a Happy Old Man” (Tokyo, 1901). 


10e Compare Eiichi Shibuzawa, Tokugawa Yoshinobu Ko Den, or “Biography vf 
Prince Yoshinobu Tokugawa” (Tokyo, 1917), Vol. VII, pp. 183-184. 
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basis whereby to decide all governmental questions through public 
opinion (koron),” although Koin Kido at least seems to have in- 
tended a more extensive basis for ascertaining public opinion.“ 
The oath was issued, of course, upon the advice of the small group 
of daimyos, court nobles, and samurai who had planned and 
achieved the restoration. Particularly Kimimasa (Kosei) Yuri, of 
the Echizen clan, Kotei Fukuoka (Tosa clan), and Koin Kido 
(Choshu clan) played leading rôles in its drafting and promulga- 
tion.” And, significantly, Fukuoka later admitted that the dire need 
of the imperial court for funds to finance the expedition against the 
northeastern daimyos partly dictated its issuance, while the busi- 
ness firms of Mitsui, Shimada, Ono, and others were asked to 
supply a large part of this military expenditure." 

On May 13, 1868, the statesmen of the restoration followed up 
the Charter Oath with the promulgation of the Seitat Sho (“Decla- 
ration of the Form of Government’). By this decree, the powers 


u This document, called the Gokajo no Gosetmon (Coronation Oath of Five 
Articles), was issued on April 6 (old style March 14), 1868. For the text of the oath 
as promulgated, see Shimbun Shuset Meiji Hennen Shi, or “Chronological Record 
of the Meiji Era Selected from Newspapers” (ed. by Yasumasa Nakayama, Tokyo, 
1984), Vol. I, p. 21. The wording of the first article is somewhat vague. It reads: 
Hiroku katgi-o okosht banks koron ni kessu beshi. A variant of the translation given 
above is: “An assembly widely convoked shall be established and all measures 
shall be decided by deliberation.” On the question of interpretation, see Junichiro 
Otsu, Dat Nippon Kensei Shs, or ‘Constitutional History of Japan” (Tokyo, 1927), 
Vol. I, pp. 213-215; Takeshi Osatake, Nippon Kensei Shi, pp. 36-40; and his Ishin 
Zengo-nt okeru Rikken Shiso, Vol. I, pp. 246-808; Takeshige Kudo, Meiji Kenset 
Sha, or “Constitutional History of the Meiji Era” (Tokyo, 1914-1922), Vol. I, pp. 
195-112. 

1 See Viscount Kotei Fukuoka, Gokajo no Goseimon to Seitaisho no Yurai ni 
Teutte, or “Regarding the History of the Imperial Oath of Five Articles and the 
Declaration of the Form of Government,” in the Meiji Kensei Keizai Shiron, or 
“Papers and Addresses on the Development of Constitutional Government and 
National Economy in the Meiji Era” (ed. by the Kokka Gakkai, Tokyo, 1919), 
pp. 1-45. See also Chuta Tsumaki, Shoktku Kido Ko Den, or “Biography of Prince 
Kido” (Tokyo, 1927), Vol. I., pp. 913-918. 

13 Meiji Kensei Keizai Shiron, p. 21. Compare Eijiro Honjo, Meiji Ishin Keizai 
Shi Kenkyu, or "Studies in the Economic History of bhe Meiji Restoration” 
(Tokyo, 1930), pp. 359-406; Kiyosaku Nishino, Hanseiki Zatkai Sokumen Shi, or 
“Side Lights on a Half Century of National Finance” (Tokyo, 1932), pp. 116-123. 

H“ For the text of the Settat Sho, see the Horet Zensho, or “Collection of Laws and 
Ordinances,” 1867-1868, Vol. II, pp. 31-34; Dat Nippon Gaiko Bunsho, or “Diplo~- 
matic Documents of Japan” (Compiled by the Research Service of the Foreign 
Cffice, Tokyo, 1936), Vol. I, pt. i, pp. 551-558. An English translation of the text, 
as published in the Japan Herald (Yokohama), Aug. 29, 1868, p. 1492, is given in 
W. W. MoLaren, Japanese Government Documents, pp. 7-15. 
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of government were concentrated in the Dajokwan (cabinet), 
which, however, was divided into three groups, namely, a Giset- 
kwan (legislative office), a Gyosetkwan (administrative office), and 
a Kethokwan (judicial office). The Giseikwan was to be composed 
of an upper assembly consisting of Gijo, or councillors of the first 
class (limited to princes of the blood, court nobles, and daimyos) 
and of Sanyo, or councillors (including samurai as well as princes, 
nobles, and daimyos). The lower house was to be the Kogisho, an 
assembly of representatives of the feudal lords, In 1869, the Ko- 
gisho actually was convened, only to prove with promptitude its 
utter inadequacy; while the abolition of feudalism and the relega- 
tion of the daimyos to private life in 1871 obliterated the raison 
d'êire of this assembly. Nevertheless, the Seitat Sho is to be viewed 
as a milestone in the constitutional history of Japan, for it applied, 
albeit in crude form, the principle of separation of powers. On the 
other hand, its importance as fixing for all time the Kokuze (guiding 
principles of the national polity), as claimed by Professor Hozumi 
and others of the conservative school of jurisprudence, is over- 
, stressed, for if Japanese constitutional development had stopped 
at this point there would have been no provision for popular 
representation. 


ITAGAKI AND THE POPULAR CAMPAIGN FOR A CONSTITUTION 


Bureaucratic circles continued to favor the adoption of a con- 
stitution. In 1873, both Koin Kido and Toshimichi Okubo pre- 
pared papers urging the establishment of constitutional monarchy 
as a means of fostering national unity.’* Among the Sangi, or im- 
perial councilors, the most advanced advocate of representative 
institutions was Taisuke Itagaki, a samurai of the Tosa clan who 
already detected the incipient alliance between the Choshu and 
Satsuma. clans for domination of the government.” Itagaki de- 


15 Bee his Kempo Seitet no Yurat, or “Historical Sketch of the Framing of the 
Constitution,” in the Meiji Bunka Zenshu (ed. by Yoshino), Vol. IV, pp. 419-428, 

1: Compare Tsumaki, Shokiku Kido Ko Den, Vol. II, pp. 1559-1572; Mazoya 
Katsuda, Okubo Toshimichi Den, or “Biography of Toshimichi Okubo” (Tokyo, 
1910), Vol. IIT, p. 121; Okubo Toshimichi Bunsho, or *‘Letters and Papers of Toshi- 
michi Okubo” (ed. by the Nippon Shiseki Kanko Kai, Tokyo, 1927-1929), Vol. 
VIII, pp. 109-111; Taisuke Itagaki, Jiyuto Shi, or “History of the Liberal Party” 
(Tokyo, 1910), Vol. I, pp. 37—45. 

17 Compare Itagaki’s Wagakunt Kensei no Yurat, or “Development of Constitu- 
tional Government in Japan,” in Meiji Kensei Keizat Shiron, or “Papers and Ad- 
dresses on the Development of Constitutional Government and National Economy 
in Japan” (ed. by the Kokka Gakkai, Tokyo, 1919), pp. 176-181. 
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manded immediate action on the adoption of the constitution, 
whereas the conservative members of the Dajokwan, as they began 
to understand the economic and political implications of repre- 
sentative government, rallied around the principle of Zenshin- 
shugi (gradualism in constitutional development). In 1873, the 
rift between Meiji statesmen was suddenly widened by disagree- 
ment over the Korean policy, followed by the resignation of Ita- 
gaki and three colleagues, leaving Iwakura, Kido, and Okubo in 
mastery of the Dajokwan.1®. 

In retirement, Itagaki initiated his renowned campaign for 
granting the suffrage to the people in order to save the country 
from the Hambatsu (clan bureaucrats).!* In this crusade, he elicited 
the support of such young intellectuals as Shigeru Furusawa and 
Nobuo Komuro. With their aid, the campaign of propaganda began 
with a memorial to the Throne through the Sa-in in the Dajokwan 
signed in the first place by Itakagi, Yuri, Soyejima, Goto, Eto, 
Komuro, Furusawa, and Okamoto, published on January 18, 1874, 
and urging the Government to set up a legislative assembly elected 
by the people. The next step was the founding of a political party, 
the Aikoku Koto (Public Society of Patriots), with the aim of 
pressing the memorial upon the attention of the Dajokwan. Itagaki 
also founded the Rissht Sha (Aspirants’ Club), a school for propa- 
ganda, in Tosa, which drew over 3,000 youths from all parts of 
Japan. The wide publicity accorded the memorial by these means 
led to the appearance of many political organizations throughout 
Japan, and in 1875, a convention of delegates from these bodies, 
held at Osaka, gave concrete evidence that the new interpretation 
of Kogi Yoron had a wide popular following. 


PARLIAMENTARY EXPERIMENTS 


The Sangi were not indifferent spectators of this popular move- 
ment, and the defection of Koin Kido from the Government at 
this time increased their apprehension. Accordingly, under the 
guidance of Kaoru Inouye, in 1875, there was held the well-known 


18 Of the five resigning Sangi, only Takamori Saigo was of the Satsuma clan’ 
Taneomi Soyejima, and Shimpei Eto were of Hizen, while Itagaki and Shojiro Goto 
were of Tosa. 

1° See Itagaki’s Wagakunt Kensei no Yura, pp. 186-188. See also the essay on 
the “History of Political Parties in Japan” by Professor Kazutami Ukita and 
Counts Itagaki and Okuma in Shigenobu Okuma’s Katkoku Gojunen Shi, or ‘‘His- 
tory of Fifty Years After the Opening of Japan” (Tokyo, 1907), Vol. I, pp. 184-136. 
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conference at Osaka ending with an agreement that the Govern- 
ment should prepare a constitution providing for a monarchy with 
a representative parliament.*” Thereupon Itagaki and Kido reën- 
tered the Government, while Kido, Itagaki, Okubo, and Ito were 
commissioned to study constitutional reform.” This was followed 
by the imperial proclamation of April 14, 1875, announcing the 
design of the Emperor to establish constitutional government, and, 
‘as a, beginning, the immediate creation of a senatorial body {the 
Genro-in) and a supreme court (the Daishin-in).22 Under this ar- 
rangement, the Dajodaijin (prime minister), the Sadazjin (left rain- 
ister), the Udaijin (right minister), and the Sangi (councillors), 
together with the cabinet, still constituted the Dajokwan, or Coun- 
cil of State. The Genro-in, although a body of appointed members,. 
was to serve as an embryonic legislature. 

In June, 1875, the Government actually convoked an assembly 
of prefectural governors and admitted two delegates representing 
the people together with newspaper men as onlookers.” The news- 
papers, however, criticized the arrangement as inadequate, and 
this criticism led to the drastic Libel Law and Press Law of June 
28, 1875, which brought the arrest of newspaper editors and 
ushered in the age of strict censorship.” Discouraged by the defec- 
tion of Kido and Okubo, who were now more engrossed in the ar- 
tificial development of Japanese industry, commerce, and finance by 
a policy of economic paternalism than they were in constitutional 
reform, the indomitable Itagaki again resigned as Sangi. Once 
more, as a private citizen, he championed the cause of democracy.” 

20 Tsumaki, Shokiku Kido Ko Den, Vol. II, pp. 1797—1809; Soho Tokutomi, 
Okubo Koto Sensei, or “Biography of Okubo” (Tokyo, 1928), pp. 372-378. See 
also Taisuke Itagaki, Jiyuto Shi, or “History of the Liberal Party” (Tokyo, 1910), 
Vol. I, pp. 182-188. The latter work was not written by Itagaki, but by Tomoi 
Uda and Saburo Wada, who compiled it under his supervision. 

Regarding the Settat Torishirabe I-in (Commission for the Investigation of the 
Form of Government), see Tsumaki, Shokiku Kido Ko Den, Vol. II, pp. 1818-1820; 
Itagaki, Jiyuto Shi, Vol. I, pp. 190-191. 

2 Horet Zensho, 1875, p. 8. For an English translation, see W. W. McLaren, 
Japanese Government Documents, pp. 41-42. 

2 For an appraisal of the first session of the Chthokan Katgi (Prefectural Gover- 
nors Conference), which opened on July 20 and adjourned on July 17, 1875, see 
Takeshi Osatake, Nippon Kensei Shi, pp. 128-135. 

% The Zamboriisu (Libel Law) and the Shitmbunshi Jorei (Press Law) were 
promulgated in the Dajokwan Fukoku, or “Notifications of the Dajokwan,”’ No. 110 
and 111, July 28, 1875. Compare Sasuhara, Meiji Sei Shi, Vol. I, pp. 269-271. 

3 Ttagaki’s account of his resignation is found in his Jiyuto Shi, Vol. I, pp. 181- 
132. 


THE JAPANESH CONSTITUTION- 1037 


The Samurai rebellion in 1877 and the assassination of Okubo 
led to more governmental oppression of the press. As a result, in- 
tellectuals were so distrustful of the Government that its decision 
in 1878 to create elective assemblies in the prefectures and cities 
was followed, not by applause, but rather by a renewed campaign 
for a national assembly.* Itagaki, with Kenkichi Kataoka and 
Hironaka Kono, labored to win a wider popular following for con- 
stitutional reform. Under their guidance, national conventions of 
the Atkoku Koto were held, and at the third one in 1880, at Osaka, 
representatives from ninety-seven societies with 87,000 members 
attended. On this occasion, the Kokkai Kisei Domei Kai (League 
for the Creation of a National Assembly) was formed, a petition 
for the opening of the Diet was adopted, and Kataoka and Kono 
were delegated to present it to the Dajokwan.?’ The bearers of the 
petition, however, encountered a stubborn Government, the Dajok- 
wan rejecting it on the ground that there were no rules for the 
reception of memorials, and the Genro-in, on the ground that it 
was not in due form. The society now moved its headquarters to 
Tokyo and hounded officials with demands for a parliament. To 
escape this vexation, the Government decreed that all petitions 
must be forwarded through the prefectural governors.”* Balked at 
this stage, Itagaki’s followers again turned to the provinces with a 
campaign of popular education and agitation. Even under these 
rebuffs, the movement for opening the Diet gained ground. Among 
the new recruits was Prince Saionji, scion of a noble family, who, 
upon his return from France in 1881, began the publication of a 
newspaper directed at the despotism of the Satsuma-Choshu clans 
and preaching the blessings of liberty.?° 


THE DRAFTING COMMITTEE OF THE GHNRO-IN 


The resignation of Itagaki from the Sangi in 1876 did not bring 
an end to the work of drafting a constitution. There is evidence 


238 For the Imperial Resoript of July 22, 1878, regulating the Fukenkai, or prefec- 
, tural assemblies, see the Horei Zensho, 1878, pp. 12-15. For an English translation, 
see McLaren, Japanese Government Documents, pp. 272-276. 

17 Itagaki, Jéiyuio Shi, Vol. I, pp. 331-377. 

38 The Shukat Joret (Law Regulating Assemblies) was promulgated in the 
Dajokwan Fukoku, No. 12, April 5, 1880. _ 

39 See Yosaburo Takekcshi, Toan Ko, or “Prince Toan” (Tokyo, 1932), pp. 88- 
90. Prince Saionji soon withdrew as editor, but it is a significant fact that as a 
young man he openly opposed the Government. 
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that Emperor Meiji sincerely regretted the delay in the promulga- 
_ tion of a constitution and was determined to secure action.*® On 
` September 4, 1876, the Emperor directed Imperial Prince Taruhito 
Arisugawa, the president of the Genro-in, to create a Koken 
Torishirabe I-in (committee for drafting the constitution). This 
commission immediately began its labors and finished its first draft 
in October. Interrupted by the Satsuma revolt, the final draft was 
not completed until July, 1880, and was forwarded to the Throne 
in December of that year.*! This remarkable report offered a zon- 
stitution almost as democratic as the fundamental law that France 
had adopted in 1875. Borrowing heavily from the British parlia- 
mentary system, the draft provided that the Emperor, the Genro-in 
. (Senate), and the Daigishi-in (House of Representatives) should 
share the legislative power. It was not this feature alone that 
. aroused the opposition of the conservatives among the Sangi. They 
were offended, among other things, at the neglect: which the proj- 
ect had shown the kokutai and the use of the Chinese term Kotei 
‘in place of the Japanese Tenno to designate the Emperor. 

As the drafting of the project was reaching its final stages, Ito 
became alarmed and proposed that the Genro-in abandon its task.** 
It was due to Ito’s remonstrances that the Emperor finally re- 
quested each Sangi to express his view in an ikensho (written opin- 
ion), a request that brought in reply the memorial of Okuma which 
created the ministerial crisis of 1881. Yamagata, Kuroda, Yamada, 
Inouye, Ito, and Oki replied in a conservative vein advising further 
delay in any announcement regarding the opening of a parlia- 
ment. Okuma, on the other hand, failed to give his opinion until 
the Emperor urgently pressed him for an answer. 

3° Compare Ikujiro Watanabe, Meiji Tenno to Rikken Seiji, or “Emperor Meiji 
and Constitutional Government” (Tokyo, 1985), pp. 79-81. 

3 Ito Hirobumi (Hakubun) Hen: Kempo Shiryo, or. “Materials Relating to the 
Constitution Preserved by Prince Hirobumi Ito” (Tokyo, 1934), Vol. IU, pp. 345- 
444, The written opinions of nine members of the Genro-tn regarding the project of 
1880 are in the Ito archives. Ibid., Vol. III, pp. 396-442. See also the scholarly 
article of 8akuzo Yoshino on “Drafts of the Japanese Constitution Prior to Promul- 
gation,” in the Kokka Gakkai Zasshi, or “Journal of the Association of Political and 
. Bocial Science” (Oct. 1928), Vol. XLII, pp. 293-304. 

8 See his letter of December 21, 1879, to the Udatjin, Prince Tomayoshi 
Iwakura. 

a Yamagata was the first of the Sangi to reply. See Yamagata Aritomo Ko Den, 
or “Life of Prince Aritomo Yamagata” (ed. by Soho Tokutomi, Tokyo, 1933), Vol. 


II, pp. 841-848, All of the tkensho are oreprinted 3 in Otsu, Dat Nippon Kensei ree, 
Vol. II, pp. 370-410. 
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The time was auspicious for a coup d’état. Under a heavy barrage 
of newspaper criticism regarding scandals in the sale of government 
properties in Hokkaido, the Government had steadily lost pres- 
tige. Here was the opportunity for Okuma (a Hizen clansman), 
the senior among the Sangi, to drive the Satsuma-Choshu bureau- 
crats from office, and, to this end, supporters of Okuma sought an 
alliance with Itagaki. But the latter replied that inasmuch as 
scandals could not be avoided under an arbitrary government such 
as then existed, patriots should not stoop to turn one faction of 
officials out of power in favor of another faction, but rather should 
bend all their energies. toward constitutional reform. It was at this 
juncture that Okuma joined the constitutionalists and threw con- 
sternation in thé midst of the Sangi by a memorial to the Emperor 
proposing: (1) that the date of the opening of the parliament be 
announced to the people; (2) that the appointment of high officials 
- be made in accordance with the popular will; (3) that there be a 
distinction between the civil service and political offices; (4) that 
the constitution be enacted by the Emperor; and (5) that the gen- 
eral elections for the parliament be held at the end of the year 
1882 and the parliament be convened at the beginning of 1883.* 

Many years later, among the archives of the Ito family, there 
was found a copy of Okuma’s memorial made in Ito’s own hand- 
writing. There are some who say that Ito purloined the docu- 
ment, for it was taken from the Emperor’s portfolio without his 
permission. At any rate, the Choshu clansman studied the docu- 
ment with care and did not hesitate to arouse his.colleagues to the 
danger lurking in Okuma’s radical proposals. Their apprehensions 
were confirmed when news of the breach in the Dajokwan leaked 
out and when a popular cry for Okuma’s leadership arose. There- 
upon, @ Satsuma-Choshu intrigue would have summarily ejected 
Okuma from the council of state had not the Emperor intervened.*” 
As it was, Okuma was forced to resign. But his manoeuvre had 
won the day for constitutional reform. Largely upon the insistence 

4 Itagaki, Jiyuto Shi, Vol. I, pp. 501-502; Kenkichi Ichijima, Okuma Ko 
Hachiju-go Nen Shi, or “History of the Eighty-Five Years of Marquis Okuma” 
(Tokyo, 1926), Vol. I, p. 846. : 

3 The text is in the Meiji Bunka Zenshu (ed. by Yoshino), Vol. II, pp. 483-438. 
See also Ichijima, Okuma Ko Hachiju-go Nen Shi, Vol. I, pp. 796-808. 

% Tio Hirobumt Hiroku, or “Unpublished Papers of Hirobumi Ito” (ed. by At- 


sushi Hiratsuka, Tokyo, 1929), pp. 208-216. 
7 Bee Watanabe, Meiji Tenno to Rikken Seiji, pp. 92-96. 
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of the Emperor, there issued the famous rescript of October 12, 
1881, promising a constitution and the convening of a parliament 
by the year 1890.%8 


THE KORYO OF PRINCE IWAKURA 


Following the imperial promise of a new constitution, Prince 
Iwakura,. lending himself to the Satsuma-Choshu reaction, took- 
the lead in throwing the proposals of Okuma into the discard and 
in settling for all time the basis of the new constitution.*® Accord- 
ingly, he prepared his Koryo (Theses) and Ikensho (Opinions). The 
former read in part as follows: 


(1) The constitution must take the form of Kintei Kempo (a constitu- 
, tion emanating solely from the Emperor). (2) The principle of Ritken 
Zenshin, or gradual approach toward constitutional government, must 
prevail. (3) The law governing succession to the Throne, which is to-be 
enacted on the basis of those rules which have been observed since the 
. days of the Imperial Ancestor, is not required to form part of the consti- 
tution. (4) The Emperor takes supreme command of the army and navy, 
-declares war, makes peace, concludes treaties with foreign nations, di- 
tects coinage, confers honors and grants amnesties. (5) The Emperor in . 
person appoints and dismisses and otherwise deals with all high officials 
of state. Cabinet ministers may or may not be members of the Diet. The 
Pa RRON of the cabinet shall not be subjected to intervention by the 
iet. 

(6) Except for those administrative affairs that are of fundamental 
importance to the state, for which all the ministers shall be jointly re- 
sponsible, each minister shall only be individually responsible for ad- 
ministrative affairs placed under his own official jurisdiction. (7) With a 
view to dividing the legislative power, the legislature shall consist of two 
houses, the Genro-in (Senate) and the Minsen Gi-in (Popular National 
Chamber). (8) The Genro-in shall be composed of Tokusen Gi-in (mem- 
bers appointed by the Emperor) and Kosen Gi-in (members elected from 
among the ranks of the Kazoku (peers) and the Shizoku (former samu- 
rai). (9) The election law for the Minsen Gi-in shall include a property 
T panon upon the suffrage, while the electors for the Kazoku and 

hizoku groups shall not be subjected to property restrictions. 
. (10) All legislative bills shall be initiated by the Government only. 
(11) Whenever an annual budget fails of passage before the end of the 
current tax-collecting period, for the reason of the impossibility of agree- 
ment between the Government and the Diet, or of the termination of the 


38 For the text, see the Shimbun Shusei Meiji Hennen Shi, or “Chronological 
Record of the Meiji Era Selected from the Newspapers” (Tokyo, 1935), Vol. IV, 
p. 471. An English translation, as published in the Japan Datly Mail, 1881, p. 1199, 
is printed in McLaren, Japanese Government Documents, pp. 86-87. 

3° More exactly, Prince Iwakura, who was then the Udaitjin (right minister), 
acted in consultation with Prince Sanetomi Banjo, who was the Dajodatjin (prime 
minister), and Prince-Taruhito Arisugawa, who was the Sadatjin (left minister). 
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session by the resolution of the Diet itself, or of the absence of a quorum 
in the chambers of the Diet, the Government may execute the provisions 
of the budget of the preceding year. 

(12) The rights of citizens. (On this score, constitutional provisions of 
other nations should be consulted.)* 


The tkensho, or opinions, that followed these fundamental prin- 
ciples minced no words in asserting the unsuitability of the British 
parliamentary form for Japan. The British king, said Prince Iwa- 
kura, is controlled by his parliament. His Government is at the 
mercy of the dominant party. The king is thus merely a figurehead, 
or rather a flag fluttering in the wind. Such an arrangement is the 
negation of the Japanese kokutat. To follow the British pattern 
would break with the Japanese tradition of centuries, whereas the 
Prussian system whereby the king rather than the parliament 
actually selects the cabinet comports with Japanese requirements. 

The Zenshin-shugi-sha, or ‘‘gradualists,”’ were in the saddle, and 
the Government tacitly accepted the koryo of Prince Iwakura as 
the basis of the drafting of the constitution. This victory, inevitable 
after the retirement of Okuma, gave a conservative, or even reac- 
tionary, momentum to the drafting of the constitution.“ Obvi- 
ously, proposals for more popular forms of government hereafter 
would have the disadvantage of contending against the accom- 
plished fact. Time was not pressing, and inasmuch as the impetus 
for the movement in favor of obtaining Kogi Yuron through a par- 
liament had come from Western lands, it was logical to make an- 
other official scrutiny of European institutions before the funda- 
mental law was engraved in almost indelible words. Prince Iwa- 
kura, feeling the weight of passing years, turned over this task to 
a younger man. 


49 For the text, see Otsu, Dat Nippon Kensei Shi, Vol. II, pp. 411-419, 788-796. 
These documents bear the date of July 6, 1881. See also Iwakura Ko Jikki, or 
“Authentic Biography of Prince Iwakura” (ed. by Yoshimitsu Tsunoda, Tokyo, 
1927), Vol. ITI, pp. 44-51; and Iwakura Tomoyosht Kanket Bunsho, or “Documents 
Relating to Tomoyoshi Iwakura,” (edited by Takematsu Otsuka and published by 
the Nippon Shiseki Kyokai or Commission for the Publication of the Historical 
Documents of Japan” Tokyo, 1927), Vol. III, pp. 142-147. 

“ Attention should be called to the great weight which the leader of the con- 
servative school of jurisprudence, Professor Yatsuka Hozumi, always gave to the 
koryo of Prince Iwakura as.the arbiter of all disputes regarding the question of 
ministerial responsibility under the constitution of 1889. See his Kempo Seitet no 
Yurai, or “Historical Sketch of the Framing of the Constitution,” in the Meiji 
Bunka Zenshu (ed. by Yoshino), Vol. IV, pp. 419-428. . 
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THE DRAFTING OF THE CONSTITUTION UNDER 
THH SUPERVISION OF COUNT ITO 


In March, 1882, Hirobumi Ito received the imperial command to 
lead a mission for the study of constitutional government in 
Europe.” In the same month, Ito assembled a group of brilliant 
assistants and was on his way to. Europe. Most of this retinue 
were young men, familiar with European languages.* Arriving in 
Europe, Ito sent Prince Saionji and others conversant with the 
French language to Paris to study the constitution of the Third 
Republic. Ito himself, with a larger group, repaired to Germany 
and later to Austria. At Berlin, besides having interviews with Bis- 
marck and other German statesmen, the delegation engaged the 
celebrated jurist Rudolf von Gneist for a course of lectures upon 
comparative constitutional law.“ Although resenting the supercili- 
ous attitude of the German professor, the Japanese officials heard 
him to the end of his course. Then moving to Vienna, the Japanese 
delegation listened to a course of lectures by Professor Lorenz von 
Stein, who seems to have imparted more helpful information than 
his Berlin colleague.“ At the end of each lecture, Ito himself put. 
questions to the learned jurist, while Miyoji Ito, Naotane Yama- 
zaki, and others took full notes. After their study in Vienna, the 
delegation assembled in Paris and later visited England. In London, 
the delegates attended Herbert Spencer’s lectures on representa- 
tive government given at the Athenaeum Club and wrestled with 
Alpheus Todd’s ponderous tome on Representative Government. 

‘In March, 1884, after Count Ito’s return to Japan, the drafting 
of the constitution was undertaken. Ito distributed the task of 
actually preparing the texts among his secretaries as follows: (1) - 


a For the imperial rescript of March 8, 1882, commissioning Ito to travel 
abroad for the purpose of investigating European constitutions, see Ito Ko Zenshu, 
or “Complete Papers of Prince Ito” (ed. by Midori Komatsu, Tokyo, 1928), Vol. 
III, pp. 84-85. 

9 The group included Prince Kimmochi Saionji, Miyoji Ito, Tosuke Hirata, 
Tomosada Iwakura, Jun Kawashima, Taizo Miyoshi, Naotane Yamazaki, Kata- 
mitsu Hirohashi, and Masaharu Yoshida. 

“ Notes on the lectures by Professor Gneist under the title of “Seitetsu Yume 
Monogatari,” or “Dream Talks of a Western Pundit,” are published in the Mi ciji 
Bunka Zenshu (ed. by Yoshino), Vol. IV, pp. 429-496. 

415 A résumé of Professor von Stein's lectures, under the title of Stein Shi Kogi 
Hikki, or “Notes on Professor Stein’s Discourses,” was published by the Depart- 
ment of the Imperial Household in Tokyo in 1389. The text is reprinted in the 
Meiji Bunka Zenshu (ed. by Zorino) Vol. IV, pp. 498-613. 


THE JAPANESE CONSTITUTION 1043 


Ki Inouye had in charge the text of the constitution itself and the 
Imperial Household Law; (2) Miyoji Ito, the Law of the Houses; 
and (8) Kentaro Kaneko, the Law of Election of Members of the 
House of Representatives. As already mentioned, these assistants 
were of a younger generation than the statesmen of the Restora- 
tion. But if their youth deflected any sympathy with the Koryo 
of Prince [wakura, Count Ito corrected any tendency toward Brit- 
ish parliamentarianism. As the drafting progressed, the advice of 
foreign scholars and statesmen was sought from time to time, al- 
though the only foreign jurist residing in Japan frequently con- 
sulted was Dr. Carl Friedrich Hermann Roessler, of the faculty of 
law in the Imperial University of Tokyo, whose advice consistently 
inclined toward the Prussian rather than the British system. 

The drafting proceeded behind closed doors; popular curiosity 
was aroused and newspapers made efforts to ascertain the situa- 
tion. In the autumn of 1887, a copy of an alleged draft was pub- 
lished and aroused wide comment.’ Efforts at secrecy were re- 
doubled, and indeed the final stages of the drafting occurred on the 
small island of Natsujima near Yokosuka. In 1888, the work of 
the experts was complete and the draft of the r new constitution 
was laid before the Emperor. 


REVISION OF THE DRAFT BY THE PRIVY COUNCIL 


The procedure for the final deliberation and promulgation had 
already been determined. From the beginning, the principle of 
Kintei Kempo had prevailed; there was to be no constituent body 
for deliberation and ratification. Accordingly, Count Ito decided to 
establish one of the organs of the new constitutional system in 
advance of the promulgation of the constitution, for the purpose of 
definitive consideration of the text of the fundamental law. To 
this end, the Imperial Ordinance of April 28, 1888, created the 
privy council.‘ 

4 His advice on constitutional questions is found in Ito Hirobumi Hen: Kempo 
Shiryo, Vol. If], pp. 99-157. 

47 Compare Kametaro Hayashita, Setkai Sokumensht, or ‘‘Sidelights on Po- 
litical Circles” (Tokyo, 1925), pp. 380—384. 

18 The Sumitsuin Kansei oyobi Jimu Kitet, or “Imperial Ordinance regarding the 
Organization and Procedure of the Privy Council,” commonly cited as Imperial 
Ordinance No. 22 of 1888, is found in the Nippon Rutten, or “Code of Laws” (ed. 
by 8. Ichioka, Tokyo, 1889), Vol. I, pp. 512-516. An English translation, as pub- 
lished in Captain Frank Brinkley’s Japan Weekly Matl, May 12, 1888, pp. 444- 
445, is reprinted in MoLaren, Japanese Government Documents, pp. 127-182. 
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From May 25, to December 17, 1888, the privy council, in forty- 
one “constitutional sessions,” fully debated the text of the con- 
stitution. There were also three special meetings, the last one being 
held early in February, 1889. All of the sessions were in the pres- 
ence of Emperor Meiji save one, which was on the occasion of the 
death of his fourth son. Of the twenty-seven men (seventeen coun- 
cillors and ten ministers) who, besides the Emperor, participated 
in these deliberations, the majority were conservatives if not reac- 
tionaries.’ Only one of the outstanding leaders of the movement 
for constitutional reform, Count Okuma, was entitled to attend. 
But, as minister of foreign affairs, he was busily engaged in treaty 
revision and seldom eame to the “constitutional sessions.” Pos- 
sibly his absence was due to his dislike of a dispute with Ito, whose 
mastery of constitutional questions was now superior. At least 
when Kaneko, years afterwards, asked Okuma to explain his ab- 
stention, the sage of Waseda replied that he was content to refrain 
from attendance upon the promise of Ito that the constitution 
would give the House of Representatives priority in the discussion 
of the budget and would give the Diet the Joso-ken (right to memo- 
rialize the Throne) and the right to initiate legislation.°° Even 
with the absence of Okuma, the privy council was not so over- 
whelmingly conservative as is generally believed. There was Count 
Munenori Terajima, who stood very close to Count Okuma. There 
was Hifu Motoda, of the Higo clan, a scholar of Chinese classics 
and quaintly democratic. There was Viscount Koyata Torio, an- 
_ other scholar and a follower of the “golden mean,” who demanded 
that the Diet should have the right of impeachment because this 
power was to be found in Chinese legislatures. 


4* The Councillors on the Privy Council included: Count Hirobumi Ito, Count 
Munenori Terajima, Viscount Kiyonari Yoshida, Viscount Tsunetami Sano, Count 
Sumiyoshi Kawamura, Toshikama Kono, Viscount Kotei Fukuoka, Count Teka- 
yuki Sasaki, Count Awa Ketsu, Count Takato Oki, Count Michitoshi Higaskikuse, 
Count Koyata Torio, Viscount Yajiro Shinagawa, Eifu Motoda, Count Taneomi 
Soyejima, Viscount Yasushi Nomura, Count Tomozane Yoshii. The members of the 
cabinet were: Count Kiyotaka Kuroda (prime minister), Count Shigenobu Okuma 
(foreign affairs), Count Tsugumichi Saigo (navy), Count Kaoru Inouye (agricul- 
ture and commerce), Count Akiyoshi Yamada (justice), Count Masayoshi Matsu- 
gata (finance and home affairs), Count Iwao Oyama (war), Viscount Arinori Mori 
(education), and Viscount Takeaki Enomoto (communications). 

5° See statement that Count Okuma made to Kentaro Kaneko. Kaneko, His- 
torical Sketch of the Framing of the Constitution,” in the M: on Kensei Keizai 
Shiron (ed. by the Kokka Gakkai, 1919), pp. 83-87. - 
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A study of the deliberations of the privy council is hampered by 
the fact that all of its sessions were secret. And furthermore, no 
authentic copy of the draft of the constitution laid before the Em- 
peror by Count Ito has been published.= There is evidence, how- 
ever, to the effect that Ito’s draft of the constitution was amended 
in many respects, and that the modifications were in the direction 
of extending popular control rather than restricting it. As to the 
safeguarding of civic. rights, Ito’s project followed European prac- 
tice, and the second chapter of the constitution was devoted to 
the rights and duties of shimmin (subjects or citizens). It is signifi- 
cant that Ito, who with Matsugata and Kaoru Inouye was even 
then molding the new latssez faire policy for Japan, took particular 
care to protect property rights, and was responsible for the provi- 
sion in Article XX VII, following the Prussian model, whereby con- 
fiscation of private property can be effected only by law whereas 
citizens may be deprived of other rights by imperial ordinance. 
This chapter of Ito’s project was not altered. But the privy council 
greatly modified other parts of the project. There is evidence that 
Ito’s draft did not give the Diet the authority to initiate bills nor 
the right to memorialize the Emperor.’ It was Count Terajima, 
with the support of the Emperor, who took the lead in the amend- 
ment of the draft in these respects. 

The text of the constitution and the accompanying laws were 
finally approved by the privy council and recommended to the 
Emperor. On February 11, 1889, on the coronation anniversary of 
Jimmu Tenno, the constitution was promulgated with the sign 
manual of the Emperor and the countersignature of the ministers.” 


ADMINISTRATIVE REFORMS ON THE BVE OF 
PARLIAMENTARY GOVERNMENT 


Count Ito and his colleagues in the Dajokwan had no intention 
of instituting the parliamentary system before the date set in the 


5. Not even the Ito Hirobumi Hen: Kempo Shiryo, edited by Atsushi Hiratsuka 
and Count Kentaro Kaneko, contains the text of this project. 

Regarding the evidence on this subject, see Otsu, Dat Nippon Kensei Shi, 
Vol. I, pp. 82-84; Watanabe, Meiji Tenno to Rikken Seiji, pp. 69, 116-124, 132; 
Osatake, Nippon Kenset Shi, pp. 364-373. 

s Compare Itagaki’s “Development of Constitutional Government in Japan,” 
in Meiji Kensei Keizai Shiron, p. 254. 

#4 Kampo, or “Imperial Gazette,” Feb. 11, 1889, pp. 224-226; Ito Hirobumi 
Hen: Kempo Shiryo, Vol. I, pp. 1-38. 
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rescript of 1881. But the modernization of the government, espe- - 


cially of the archaic administration, could not wait upon the proc- 
lamation of the constitution. Thus, after 1881, nearly every change 
of governmental form was in anticipation of the new régime. In 
July, 1884, the Imperial Household Department enacted the Peer- 
age Law as preliminary to the establishment of an upper chamber 
under the constitution.© It was at this time that most of the promi- 
nent samurai who had achieved the restoration and the abolition of 
feudalism, and who still remained in office, were ennobled. Next 
came the problem of the new cabinet. The reform of the Da- 
jokwan was a delicate task, for it meant nothing less than the sepa- 
ration of the imperial court (kyúchu) from the administration 
(fuchu). But under the guiding hand of Ito, and with the full ap- 
proval of the Emperor, the problem was studied for two years. 
Finally, in December, 1885, Sanetomi Sanjo, the Dajodaijin (prime 


minister), was persuaded to retire and a Natkaku, or cabinet, on 


the model of European ministries, was created by imperial: ordi- 
nance.® Ito, newly created a count, became prime minister (naikaku 
sori-daijin) and presided over a cabinet with nine ministers of 
state (kokumu daijin), each at the head of a department. Three 
years later, for the double purpose of serving as an exalted senate 
for solemn deliberation on the project of the constitution and of 
_ establishing for all time a special organ for the interpretation of 
the constitution, the privy council was established.*’ 


& For the Kazoku Rei (Ordinance Regarding the Peerage), see the Kunaisho 
Tasshi, or the Notification of the Imperial Household Department, July 7, 1834; 
` and the Genko Horet Shuran, or “Compilation of Laws and Ordinances in Force” 
(Tokyo, 1907), Vol. I, bk. vii, pp. 345-346. For an English translation, as published 
in the Japan Weekly Mail, July 12, 1884, p. 32, see McLaren, Japanese Gorern- 
ment Documents, pp. 89-90. 

** The memorial of Prince Sanjo and the Imperial Proclamation No. 69, Desem- 
ber 22, 1885, creating the Naikaku in place of the Dajokwan, or council of state, is 
found in the Horet Zensho, or “Collection of Laws and Ordinances” (Tokyo, 1890), 
1885, pp. 1-3, 1044-1046. For English translations of these documents, as published 
in the Japan Weekly Mail, Dec. 26, 1885, pp. 618-619, see McLaren, Japcnese 
Government Documents, pp. 90-97. For the Natkaku Kanset, or Imperial Ordinance 
Regarding the Organization of the Cabinet, Nos. 1 and 2, February 26, 1886, see the 
Horet Zensho, 1886, pp. 19-27. Compare Kentaro Kaneko, “Reminiscences of the 
Initiation of the Cabinet System,” in Chuo Koron (Tokyo), Feb. 1936, Vol. LI, no. 
2, 116-122; Sasuhara, Metjt Set Shi, Vol. II, pp. 126-129. 

5 The Sumitsuin Kanset oyobi Jimu Kitei, or Imperial Ordinance regarding the 
Organization and Procedure of the Privy Council, April 22, 1888. 
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THE OPPOSITION ON THE EFE OF PARLIAMENTARY- 
GOVERNMENT 

The resignation of Okuma in 1881 added-to the foes of the pro- 
crastinating Government a second great leader of the Opposition 
(Zatyato Shuryo)—a term borrowed from British politics and fre- 
quently applied by Japanese intellectuals to the ex-councillors who 
in private life consistently criticized the Government. Already: the 
Opposition was organized and could boast of a body of followers. 
The Jiyuto, the party founded by Itagaki in 1880, possessed both 
organization and a program. Other parties took form, and Okuma 
himself accepted the presidency of one of them, namely, the Rik- 


ken Kaishinto, or Constitutional Progressive Reform party. In- 


the following years, these parties, sometimes in harmony and fre- 


quently without harmony, criticized the policies of the Govern-: 


ment on the one hand and demanded a liberal constitution on the 
other. It was at this time that the devotion of Itagaki to constitu- 
tional reform led to the attempt upon his life at Gifu; when severely 
wounded, he pronounced the well known words: “Itagaki may per- 
ish, but not liberty.” Hundreds of other intellectuals were equally 
devoted to the ‘cause of constitutionalism and vigorously carried 
on the ideological campaign in the press and on the platform. The 
Government was irrevocably committed to the promulgation of a 


constitution before 1890, and it appeared unlikely that this pledge ` 


would be dishonored. Nevertheless, the Meiji statesmen, whose 
courage and perspicuity had achieved the restoration of 1867, had 
become more conservative as Japan’s economic policy moved to- 
ward the laissez faire era, and, as we have already shown, within 
the Government there was strong pressure toward limiting the 
representative character of the new constitution. Thus, the agita- 
tion of political parties, led by such personalities as Itagaki and 
Okuma, served to remind the Government of the increasing de- 
mand of the ee for the realization of parliamentary Kogi 
Yoron. 


Suspicious of political agitation, the Dajokwan again resorted. 


to oppression and applied the laws restricting public meetings and 
even prohibited both local and branch organizations of parties as 


58 See Itagaki, Jtyuto Shi, Vol. I, pp. 221-226. 
5* Okuma Ko Hachtju-go Nen Shi (ed. by Ichijima), Vol.. II, pp. 1—4. 
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well as communication between them. In 1884, the Jiyuto was 
constrained to dissolve as an organized party, although Itagaki and 
other leaders.continued their criticism individually. In the follow- 
ing year, the Rikken Tevsetto, a party fostered by the Government, 
also dissolved.® At the same time, Okuma resigned as leader of 
the Kaishinto, while this party gave up its register of names of 
party members, Two years of lessened party activities were fol- 
lowed in 1887 by the rise of the Daido Danketsu, a political union 
founded by Shojiro Goto, who attempted to collect a large. assort- 
ment of political faiths and to attack the Government on both 
domestic and foreign policy. Although Goto, like Itagaki snd 
Okuma, was of the group of samurai who played conspicuous réles 
in the achievement of the restoration, his union received no quarter 
from the Government. The inability of the cabinet to wrest a 
treaty from the Western powers abolishing extraterritoriality 
aroused public indignation, and Itagaki again resorted to his device 
of assembling agitators in Tokyo to impress a demand for reduc- 
tion of the land tax, revision of the treaties, and freedom of speech. 
` The cabinet replied by using the Peace Preservation Ordinances to 
expel 570 prominent leaders from the capital. In 1888, however, 
it bowed to public opinion to the extent of inviting Count Okuma 
to enter the cabinet as minister of foreign affairs with the arduous 
< task of revising the treaties. After the promulgation of the consti- 
“tution on February 11, 1889, and on the eve of the inauguration of 
the new régime, the Government renewed its efforts to mitigate 
friction between itself and the people. Count Goto was invited into 
the cabinet. His acceptance left Itagaki as the only outstanding 


ex-councillor as the period of constitution-making came to a clase. _ 


The Kuroda cabinet, however, did not live to meet the first ses- 
sion of the Diet. In December, 1889, a fanatic, enraged at Count 
Okuma’s inability to win complete extinguishment of extraterri- 
toriality, threw a bomb which destroyed the minister’s right leg. 
The Cabinet then resigned and the new ministry, headed by Prince 
Yamagata, included Goto but not Okuma. By this time, the period 
of drafting the constitution had ended and the initial task of the 


60 This party, the Constitutional Imperial party, had been founded by Gen- 
ichiro Fukuchi, Torajiro Mizuno, Sakura Maruyama, ‘and other conservatives. 

© The provisions of the Hoan Joret, or Peace Preservation Law, of December 26, 
1887 (Imperial Ordinance No. 87), were particularly severe. Compare Itagaki, 
Jiyuto Shi, Vol. I, p. 543. 
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Opposition was specie: During “the latter half of this period, ý 


the Opposition, in spite of the absence of a legislature within Which 


. it could direct its criticism against the Government, played an- 


important réle in the formulation of the constitution. 


- In conclusion, it may be said that the Japanese constitution of 
1889 reflects the spirit of the remarkable period comprising the 
first twenty-two years of the Meiji era. The economic background 
of this period falls into three parts, each of which had its influence 
upon the constitutional scene. The first period, 1867 to 1878, domi- 
nated by Okubo and Kido, was the age of paternalism, when the 
Government by a process of state socialism sought to stimulate & 


rapid development of industry, commerce, and finance. Then fol- 


lowed the transition period, from 1878 to 1884, when the Govern- 
ment, relaxing its domination of economic enterprise, sought to 
return large enterprises to private hands. The drafting of the con- 
sitution was completed in the third period, when the policy of 
laissez faire guided the Government, and at the same time left its 
imprint on the constitution. Finally, it is erroneous to consider this 
_ document, as have many Western and even Japanese writers, as 
largely an imitation of European, and particularly of Prussian, 
patterns. At the same time, scholars of the conservative school of 
jurisprudence go too far in belittling the foreign elements in the 
constitution. In reality, the constitution is a compromise—a com- 
promise between the varying participants in constitutional devel- 
opment, between antagonistic ideologies, and between Japanese 
tradition on one side and Western experience on the other. 
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2 ARTHUR WwW. ‘BROMAGE S 
University of Michigan n AN 


The system of govarnment set up under the Irish constitution. 
-of 1922-was of the parliamentary type. Provision was made fcr an s. 
Executive Council, some members of which were responsible -to 
„a ~ Dáil Eireann. The aetual working executive was the president of» ` 
' .- the Executive Council. The old constitution also contemplated a 
f i group of expert ministers who should be heads of departments, but 
. who. should not share in the collective responsibility of the Execu- 
gaa tive ‘Council to the Dáil. The appointment of such a group of: 
a Je ʻextern” ministers was not made mandatory. In the first Dáil, 
- three extern ministers were appointed, and in the second Dáil ‘a 
fourth was added. This constitutional arrangement,the inspiration 
for which was derived from the Swiss executive, did not last long. 
‘ The extern ministers were, as a matter of fact, active politicians; 
they were not appointed on the basis of merit in heading the speci- 
fic departments; in 1927, an amendment was adopted which prac-. ~:~ 
-tically abolished extern ministries’ and the Free State has since’ ` 
es on the general plan of a cabinet collectively responsible. 


wy 


to, -the Dail. 
i ' The nominal executive created by the constitution of 1922 was 
t. the governor-general. Originally, the governor-general, represent- 


ing the Crown, was given authority to reserve bills in accordance 
with ‘‘the law, practice, and constitutional usage governing the like 
=- - 3.withholding of assent or reservation in the Dominion of Canada.” 
1° “*This power of the governor-general to reserve bills was formally 
É ` abolished by constitutional amendment in 1933.3 Although under 
the Cosgrave administration the governor-general played no sig- 
nificant part in the governmental machinery, under de Valera every | 
“effort was.made to minimize the office. Mr. Timothy Healy served 
y. 
<- . * Part I of this article, dealing with “External Affairs,” appeared in the October . 
` issue. Man. Ep. 
3 Constitution of the Irish Free State. (Saorstát Eireann) Act 1922, Article LV. 
5 3 Nicholas Mansergh, The Irish Free State; Its Government and Politics ee 
vat p.169. 3 . 
37 Constitution ces No. 5) Act, 1927. i rar 
bie Constitution (Amendment No. 21) Act, 1983. P 
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: social focus." In November, 1932, the King appointed Mr.. ‘Donald’ 
Buckley governor-general on the advice of the de Valera govern- 
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as Sero eeneral from -1922 "i 1929, ead Mr. James McNeill” 


served until 1932. -Until the latter: date, the official residence. of the.. l 


govertior-general, the Vice-regal - Lodge in Phoenix’ Park, was’ s:- 


ment. It was then stipulated that the governor-general should not 


-appear at any public function, and a residence was provided in, a. 


Dublin suburb.” Thus was the office wrapped in obscurity. The 
governor-general retained formal functions in signing bills and i in 


~ summoning and dissolving the Dail. However, the majority in‘the 


Dáil fixed the date of meeting and of adjournment. The president ` 


of the Executive Council, having a majority in the Dail, had the 
power to advise a dissolution. The governor-general had no author- 


“ty to dismiss ministers; he was essentially the servant of the i-> 
- Government. When de Valera, in 1936, called for the removal“of 
_ the office from the constitution, this was accomplished by: consti- 
_. tutional amendment, and the governor-general. obediently signed 


:.the bill providing for the abolition of his office.*° 


The origi framework of the Saors ided 


` for a bicameral legislature. The upper house was the Seanad Eire- 
_ ann. Three methods were tried in fixing its composition between 


1922 and 1936, when it was abolished by constitutional amend- 
ment.“ The Saorstát does not have a federal system, the compo- 


nent units of which must be represented in an upper house; it does - 
not have a titled aristocracy. It did not have any rendy-thade func: j 


tional organization of society which could serve as a scheme “of 
representation. Therefore, the question of selecting the Seanad 
Eireann has always been perplexing. Originally, the senate was 
given twenty-one days in which to suggest recommendations as to 


money bills. It could delay bills,:other than money bills, for 270 ~ 


3 Trish Review and Annual, 1936 (supplement to The Irish Times), p. 5. 
40 Constitution (Amendment No. 27) Act, 1936. 


« In the first Seanad, half the members were nominated by the president of the- 


Executive Council, and the other half elected by the lower house. The-second plan 


used was that of the election of the senators by ballot throughout the Saorstát « 


under a system of proportional representation with a single transferable vote. `< 


(Article LXXXII provided for the composition of the first senate; Articles XXXII 
and XX XIII provided for. the second method.). Then, in 1928, a scheme of election 


_by the two houses was introduced by constitutional amendment. {Constitution 


(Amendment No. 6) Act, 1928.] 


8 Constitution of the Irish Fres State (Saorstát Eireann). Act, 1988, Article 
> XXXVI. 
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` days-and, under circumstances specified in the constitution, a. a. 


three-fifths majority of the members could demand a referendum.® - i 
In 1928, the power of the Seanad to refer bills to a referendum was ` ‘ 


abolished. Subsequently, the period during which the Seanad 
could delay bills other than money bills was extended w twenty 


‘months. 


_. The death knell of the Seanad after de Valera c came into 
power. The upper house was no doubt performing a useful functiqn 


... with Cosgrave influence. The impetuous Fianna Fáil majority in 


t 


the Dáil accomplished the abolition of the Seanad by a constitu- 


tional amendment in 1936.48 The Free State then entered upon an ~ 


experiment with unicameralism. Since the old constitution per- 
mitted amendment by statute, the Dáil was not only a one-house 
legislature but also a one-house constituent assembly. This per- 
mitted the Fianna Fáil majority to jam through a basic-constitu- 
tional amendment:in very short order at the time of the abdication 
of Edward VIII.” The haste with which this could be done caused 
Cosgrave to remark in the Dáil that it was a mockery of democracy. 
In the constitution of 1937, provision is made for a new Seanad 
Eireann. ` ; 

The 1922 constitution of Saorstát Eireann was a pliable one. Its 


<- flexibility was made possible by the constitutional proviso per- 


mitting the amendment of the constitution by simple legislative 
act for a period of eight years, or until 1930. In 1929, this tempo- 


` rary system of amendment was by constitutional amendment ex- 


‘3 original constitutional arrangement allotting representation i in the 


” Dáil to the universities was abandoned in 1936. / 


tended for another period of eight years.4* Even the Dáil itself has 
not been immune from this process of tinkering; for example, the 


' The trend in the Irish Free State between 1922 and 1937 was in 


_ favor of the power of the president of the Executive Council. Both 


8 Ibid., Articles XX XVIII and XLVII. ` 

“ Constitution (Amendment No. 10) Act, 1928. 

a Constitution (Amendment No. 13) Act, 1929. 

“ Constitution (Amendment No. 24) Act, 1936. 

47 See supra, in the October issue of this Rnvizw, pp. 851-852. 

48 Constitution (Amendment No. 16) Act, 1929. ' 

4° Constitution (Amendment No. 23) Act, 1936. At the time of the general 
election of 1937, the size of the house had been reduced from 153 to 188 members. 
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in improving and delaying legislation, but it was over-weighte x 
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i “the senate and the governor-general were abolished i in 1936. Mean- 
“ while, the growth of. the. party system had been rapid and party 
- discipline had reached a high level. Members of Fianna Fáil have 
been accused of being gramaphone voters, but it stands to reason 
that they cannot be expected to vote the opposition into power when 
party feeling has run so high. Since 1922, the Free State has seen 
the dominance of two major party leaders. With the support of 
the Cumann na nGaedheal party and other groups, Cosgrave 
served as president of the Executive Council from 1922 to 1932. 
In the latter year, de Valera brought Fianna Fáil into power with 


the support of Labour, and from 1933 to 1937, Fianna Fáil had an ` 


independent majority. In 1933, the old Cumann na nGaedheal 
party, the Centre party, and some other minor groups combined 
to form the Fine Gael or United Ireland party, making Cosgrave 
the leader of a substantial minority party in the Dáil. 


In`the general election of July, 1937, Fianna Fáil obtained 69° 


seats in a house of 138 members. One of these Fianna Fáil deputies 
was the Ceann Comhairle, Francis Fahy, who as chairman of the 
Dáil was entitled to automatic reélection. Since he was entitled to 
vote only in case of a tie, this made Fianna Fáil dependent upon 
the support of either Independents or Labour for a working major- 
ity. The balance of the seats in the Dail went to the parties as fol- 
lows: Fine Gael, 48; Labour, 13; and Independents, 8,5? 


In 1933, there were 153 seats in the Dáil. Of these, Fianna Fáil ee 
obtained 77 and Labour 8. The balance went to the Cumann na ` 
nGaedheal, the Centre parties (later amalgamated as Fine: Gael), 


and a few Independents. Thus the significant feature of the 1937 
general election was the growth in the Labour vote. The number of 


Labour deputies increased from 8 in a house of 153 members to 13 ` 


in a house of 138; and this occurred in the face of the fine record of 
Fianna Fáil in social amelioration and in labor legislation. When 
the Dáil convened on July 21, Cosgrave opposed the reélection of 
de Valera as president of the. Executive Council on the ground that 
Fianna Fáil had not obtained a majority of.the first preference 
votes cast at the general election. However, Labour and some 


Independents left no doubt as to their desire that the Fianna Fail . 


50 The Irish Press, July 7, 1937. 
. © The totals were: Fianna Fail, 599, 638; Fine Gael, 461, 176; Labour, 132,686; 
Independents 131,494; total for all parties, 1, 324, 994, Ibid. 
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` government Hoddi continuė by voting with the latter: for de Valéra = s 


as president of the Executive Council." € 7 ae 
The development of two major párties'and of party disci} line 
ore he development of two maior psrtier apd of party dsiping 
-. major party groups, deriving from the. Civil War, has led to strict 
party discipline. Irish party passions spring from roots that are 
strong and deep. They trace back to the Civil War, to feelings that 


die out only” ‘with the generation in which they were “engendered. 
. The parliamentary overturn in 1932, when de Valera first became 


president of the Executive Council, was no mere shifting of forces 
in the Dáil. It was more of a bloodless revolution than an ordinary 


parliamentary change-over. This intense party strife tended to 


make the constitution of 1922 a football of politics. An obvious 
example ‘of this relates to the articles of that document pertaining 


to the initiative and referendum. While Cosgrave was still in 


= ` power, de Valera and Fianna Fáil fell back upon the initiative asa 


means of striking the oath of allegiance from the constitution. 
They obtained more than the necessary signatures and presented a 


petition to the Dail. Soon after the petition was presented, but be- 
o fore it could be acted upon, the Cosgrave. government brought in a 
‘bill to delete from the constitution the articles which authorized 


„the initiative and referendum. This bill was passed and the consti- 
tution was so amended.“ In this manner, the-corstitution of 1922 





us 2 abolition-of the senate in 1936-by the Fianna Fáil party is ano ocher 


we 


A, 


Sem 


illustration. Technically, ‘the government of the Irish Free. State .- 
from. 1922 to 1937 was marked by legislative supremacy. Actually, 
rigid party discipline fostered the supremacy of the Executive 
; Council. | 

` The constitution. of 1937 (Hinteacht na hEireann) provides for 


n a national parliement to be known as the Oireachtas. The Oireach- 


“tag consists of the President’ of Ireland (Uachtarán na hEireann), < 


= “of a, lower house. (Dáil. Eireann), and of an upper house (Seanad 


T 5. N ew York Times, July 22, 1987. The vote was 82 for and 52 against de Valera. 
s Articles XLVII and. XLVII. .' -- 
sÙ Constitution (Amendment No. 10) “Act; 1928. Majorities in both the house 


~> and the senate voted- that this constitutional amendment bill was necessary for the 


immediate preservation of: the public peace and safety. In this way any referendum 


-+ on the constitutional amendment bill was forestalled and the initiative and referen- 


‘Trish, Froe State, 1934, pp. AL). 


dum articles. were stricken from the constitution ieee Nicholas Mansergh, The 
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Eireann), mad the sole and ee authority ‘to iake laws for 
— Ireland is vested in it. Thè parliament may not enact any l hich 


is in any respect repugnant to onstitution. The authority to 


raise and maintain tary or armed forces is vested exclusively 
in the parliament. War may not be declared, and Ireland may not - 


participate in any war, save with the assent of Dáil Eireann. Each 
house is given authority to elect from its members a chairman and 
a deputy chairman, and to prescribe their respective powers and 


duties. Each house can make its own rules and standing orders. __ 
Every citizen, without distinction of sex, who has reached the . 

age of twenty-one years is eligible for membership in Dáil Eireann, ` 

unless he or she is under a disability or incapacity resulting from. — 


the constitution or law. The right to vote for members of Dáil 


Eireann is extended to every citizen twenty-one years of age who .- 
is not disqualified by law and complies with the provisions of law =p. ' 


relating to the election of members of the Dáil. Voting must be by 
secret, ballot, and each elector has one vote. The constituencies and 
the number of members of Dáil Eireann are. to be determined by 
law, but the ratio of representation may not be fixed at less than 
one member for each 30,000 population nor more than one member 
for each 20,000. The method of election must be the 
portional representation wit 
may not continue longer than seven years after its first ‘session, 
although a shorter period may be prescribed by law. i 






The constitution of 1937 provides for a Seanad Eireann of sixty |. ; 


members. Eleven of these are to be nominated by the Taoiseach 


(prime minister) with their prior consent. Three are to:be elected T ce 
by the National. University, and three by the University of Dublin., ~ 


Forty=thréé a are to be chosen in the manner provided by law from 
panels of candidates representing: certain group interests.. Béfore 


each generalelection of senators, nominations are to be made ag 


' determined by law to panels representing: (1) National Language, 


Literature, Art, and Education; (2) Agriculture and allied interests” 
and Fisheries; (3) Labour,.whether organized or “unorganized; (Se: = 
Questions in each house, except as otherwise provided, are determined by ‘aes 


majority of the votes of the members present and voting, other than the Chairman 


or presiding officer. The chairman or presiding officer has and shall exercise a casting $ 
vote in cases of ties. A quorum is determined by the standing orders of each house. . p 
No person may be at the same time a member- of both houses. (Bunreacht na- 


hEireann, 1937, Article XV.) 
s Article XVIL AA 


à single transferable vote. A Dáil E 
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Industry and Commerce (including banking, finance, accountancy, - 
engineering, and architecture); (5) Public Administration and So- 
cial Services.*’ The constitution also permits a more direct type of 
functional representation to be fixed by law. The Oireachtas may 
by law authorize the direct election of a specified number of mem- 
bers of Seanad Eireann by any functional or vocational group or 
association or council.** The question of the composition and 
method of electing an upper house has been a perennial one in 
Saorstát Eireann. It is not surprising, therefore, that the new 
constitution contains only an outline sketch of the Seanad for 
Éire. Until the details are filled in by legislation, little can be said 
other than that the new constitution paves the way for an upper 
house which will reflect functional interests. l 
CThe constitution of 1937 provides for a cabinet responsikle to 


., Dáil Eireann. The cabinet is made up of not less than seven nor 
- more than fifteen members, and is designated as “the Govern- 


ment.’ ‘}Subject to the provisions of the constitution, the executive 
power of Éire is exercised by or on the authority of the Govern- 
ment. War may not be declared, and Éire may not participate in 


_ any war, save with the consent of the Dáil. In case of actual inva- 


sion, the Government may take whatever steps it considers neces- 
sary to protect the state. If Dáil Eireann is not in session, it shall 
be summoned to meet at the earliest practicable date." The re- 


j i sponsibility of the Government to Dáil Eireann is a collective one. 
“The Government shall meet and act as a collective authority, and 


shall be collectively responsible for the Departments of State ad- 
a Article XVIII. After the abolition of the Seanad in 1936, de Valera appointed: 


._& commission to consider the proper composition and functions of an upper house. 

“The work of the commission resulted in divers opinions. De Valera was most im- 
` pressed with a minority report which espoused the principle of functional represen- 
“tation. The late Chief Justice Kennedy was chairman of the commission. In general, 


the members of the commission were in agreement that the upper house shoulå have 


-, only the power to delay bills and to suggest their reference to a referendum. In the 
`- draft constitution, de Valera provided for the election of the senators from the 
panels by a special electorate composed of every person who was a candidate for 


the Dáil at the last preceding election and who received more than five Eundred 


first preference votes. As the debates on the constitution revealed disagreament 
` over the method of electing senators, de Valera moved a government amendment 
- to leave the question of the nature of the electorate to the ordinary law. However, 
p , proportional representation and a secret postal ballot were required. Tae Irish 


.* Presa, June 10, 1937. 
-Article XXIX. 
52 Article XXVIII. 


ia 
ae 
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ministered by the members of the Government.”® Every member 

-of the Government has the right to attend’and to be heard in each 

house of the Oireachtas. 
The head of the Government, or prime minister, is known asthe ~* 


ol He So a member to serve as. Tánaiste. If the-- -. 


ciseach dies or becomes permanently incapacitated, the Tán- 
aiste is authorized to act until a new Taoiseach is appointed. I The 
Taoiseach, the Tánaiste, and the cabinet minister in charge of the 
Department of Finance must be members of the Dáil. While the 
other ministers must be members of either the Dáil or the Seanad, 
not more than two may be members of the latter. The Taoiseach 
may resign at any time by placing his resignation in the hands of 
the President. He > may. at any time, for reasons which seem suffi- 
cient to him, request a. „member of the Government to resign.-If _ 
the member dace hot res resign, the President may, on the advice of = 


an 


the Taoiseach, terminate the member’s appointment. The Taoi- .. 2 l 


seach must resign from office when he ceases to command the sup- 
port of a majority in the Dáil, unless the President on his advice 
dissolves the Dáil and the Taoiseach obtains a majority in the 
reassembled Dáil after a géneral election. The resignation of the 
Taoiseach automatically accomplishes the resignation of. the entire 
Government. The organization and distribution of business among 
depaftments of state and the designation of merabers of the Gov- 
ernment to be ministers in charge are matters to be determined by 
law. 

The Taoiseach is designed by the constitution of 1937 to serve 
as the working executive. The office i is obviously th the counterpart 
of the pregident of the Executivé Council under the-1922 constitu- 


w 


tionXIn the“debates-in-the Dáil, the: “Cosgrave forces singled out” oie 


the’ legal powér of the Taoiseach to’ force a member out of: ‘the. . 

cabinet by advising the President to terminate the member’s. ap. 

pointment. It was urged that this would:produce a cabinet of. 

straw men. In other words, Government policy would be whatever -` 

the Taoiseach made it, and collective esponsibility . would be a- 

myth. De Valera (as was often the case in the debates) was not a i 
, moved at all ll by the arguments of the pppositoi; he denen, the 


2° Article XXVII, sec. 4, par. 2. we TA 
& Article XXVIII. The opposition suggested to de Valera that “Prims “Minister” r 


rather than “Taoisesch” be used in the English version of the amtoa pur ne 


he refused. A a T 


Seira aTi vain 
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# _, importance of the AER TA having the legal PE to dis- 
ee ‘pense with the services of a cabinet member who would not codper- 
ate. > 
cy a Bunreacht na hEireann, the President, or formal execu- 
dki” “tive, is to be elected by direct vote of the people. Every citizen 
. having the Fight to vote af an election for HiémBers of Déil Eireann 
l “hasthe Tight to vote at an election “for President: The x voting must 
|, be By Beéret"allot ‘and by the system of proportional represanta- . 
=- tion with a single transferable vote. The president holds office for 
Poe years unless before the expiration of his term he dies, re- 
signs; becomes permanently incapacitated, or is removed _ from 
office. He is eligible for reélection, but not to a ‘third consecutive 
term.” Every citizen who i is thirty-five years old is is eligible for elec- 
_ tion as President. The President may not be a member of either 
ee a va ‘branch of the legislature; if & meñiber of either house is elected to 
. 2 the ‘Office, he is deemed to have vacated his seat in the legislature.” 
The President may be impeached by a two-thirds yote of the 
total n members! lip of either house.lf either house votes an im- 
peachment, “the other house must investigate or cause the.charge to 
be investigated. A two-thirds vote of the house making the investi- 
gation is necessary to sustain the charge AERIDEY: the President and. 
“=>. remove him from office. 
a Formally, the powers of the: President. under the new constitu- 
' tion are large. Actually, this is not the case, since most of the Presi- 
dent’s acts aré to be undertaken on the advice of the Taoiseach or 
some other constitutional officer or officers. On nomination of Dáil 
yy.  Hireanny: the’ ‘President appoints the Taoiseach; on nomination of 
h the, Taoisėach, and with the previous approval of Dail Eireann, he 
Appoints thé.other members’ of the Government.. Also, on advice 
“from. the ‘Faviseach, he summons and dissolves Dáil Eireann; but . 
she may. rin his absolute discretion refuse to dissolve.the Dáil on the 


; n a Every, candidate for election who is not a former or retiring president must be 
tA ~~: homhinated È by either (1) not less than twenfy persons who are members of one of 
k t z therhouses of the Oireachtas or (2) not less than four administrative county coun- 
$ ' cls, including county borough councils as defined by law: Former or retiring preal, . 
"dents May be candidates on their own nomination. (Article XII, sec. 4.) is 

o T *:The President cannot hold any other office or position of. emolument. Hs may 


gle oe ‘not; leave Ireland STREE his term of ofis eee with the consent of the Govern- 


oe 
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advice of a Taoiseach who has lost a majority in that body. The , 
latter proviso is designed to permit the President to decide in cases 
of a change of Government against calling a géneral election in 
spite of advice to that end tendered by a defeated Taoiseach. In 
summoning the Oireachtas, the President is not entirely dependent © 
on the advice of the Taoiseach. After consultation with the Council 
of State, he may convene a meeting of either or both of the houses. 
The President may, after consulting the Council of State, com- 
municate with the Oireachtas by message or address on any matter 
of national or public importance. After like consultation, he may 
` address a message to the nation at any time on any similar matter; 
but every such message or address must have received the approval 
of the Government.® Other powers ‘ind duties conferred upon 
ES President i include the supreme command of the defence forces. 
However, the exercise of this command is to be regulated by law. 
The President is empowered to pardon or to commute punish- 
ment imposed by any court exercising criminal jurisdiction; and 
the power of commutation may, except in capital cases, be con- 
ferred by law on other authorities. 
It was charged by the opposition in the Dail that ihe: powers 
given i the President were s unduly extensive. and. “might. paye the 
' way to A dictatorship. Te Valera answered by pointing out that 
most Of these p powers were to be exercised only oh the advice of or 
after consultation with other agencies.” He quoted for the benefit 
of those who saw a dictatorship behind the presidential office the 
language of Article XIII, section 9: 


The powers and functions conferréd on the President by this Constitu- 
tion shall be exercisable. and performable by him only on the advice of 


the Government, save where it is provided by. this Constitution that he 
shall act in absolute discretion or after consultation with or in rela- - 
tion to the Council of State, or on the advice or nomination of, or on re- 
ceipt of any other communication from, any other person or body.® 


In spite of the charges of dictatorship made in the Dail, it seems . 
obvious that the intent of the constitutional Moen is to create 


% See post, p. 1060. 

“ Article XIII. For a discussion of the President’s rôle in signing bills, see post, 
p. 1063. 

41! The Irish Press, May 26, 1937. i 

+ While the Constitution authorizes the conferring of additional powers and . 
functions upon the President Bylaw, no such power or function is exercisable or 
performable by him save opty’on the advice of the Government, or after consulta- 
tion with the Council of State as determined by law (Article XIII, sec. 10). 
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k oe > ieee r.executive, with authority to act generally on the aves 


1e Government or after consultation with the Council of State. 
Muth of the charge of dictatorship was probably founded on the 
assumption that de Valera, who has been called the “unique dic- 
tator,” would immediately seek the office of president for himself. 


“.. When the campaign preceding the general election of July 1, 1937, 


i 


was under way, de Valera announced that he preferred to serve as 
Taoiseach under the new constitution," and less was heard there- _ 


'. after about the dictatorial nature of the presidential office created 


‘by Bunreacht na hEireann. X 
Many: ‘of the acts of the President are to be performed on the 


cadvice of athe Government; some, however, are to be performed 


only after consultation with a Council of State. This body consists 
of three groups of individuals: first, ex-officio members who include 


“the Taoiseach, the Tánaiste, the Chief Justice, the president of 


` the High Court, the chairman of Dáil Eireann, the chairman of ` 
Seanad Eireann, and the Attorney-General; second, every person 
able and willing to act who has held the office of president, of 
taoiseach, of chief justice, or of president of the Executive Council; 
third, such other persons as may be appointed by. the President in 
his absolute discretion, no more than seven such persons serving . 
as members at the same time.#In cases where the constitution re- - 
quires the President to consult the Council of State; an actual 
meeting must be called, and the members prosent shall a been 
heard before he takes action.™® ` t ; at 5 
Provision is made in the constitution of 1987 for the exercise of. 


the office of president under enumerated circumstances: bý a_ he 
commission to consist of the Chief Justice, the chairman of Dail ~~ 


` Eireann, and the chairman of Seanad Eireann, or specified alter- 


7 native members. This commission is to function in the event of = 


l -debates in. the Dáil, opposition arguments moved de Valera ~ 4005 

-amend the draft of the constitution to give this comimission addi- 
‘tional power. Deputy Patrick McGilligan,. of the Cosgrave oppo-". ..*. 
sition, elaborated upon the point that the President might-refuse `- 





E „the absence, of the President, or his temporary or permanent in- . . 
-Capacity established to the satisfaction of the Council of State, or 


his death, resignation, or removal from office, or at any time at 
which the office of president-may be vacant.” In the course of the, 


NES ead 


80 ‘Neto York Times, pune 17, 1937. 


ee Article XXXI -> M Article xIV. 
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to perform ministerial acts. In other words, where required to 
act on the advice of the Taoiseach, for example, the.President 
might-use-his own discretion. What remedy would there be, short. 
of impeachment? Pursuant to this line of argument, de Valera 
moved an amendment empowering this “presidential” commission 
to act when the President failed to exercise or perform within a 
specified time any power or function which, by the constitution, 
he was required to exercise or perform.” / 

The constitution of 1937 gives the balance of power to the Dáil 
and creates a complicated set of rules governing the authority of -- 
the Seanad to delay legislation. Provision is made also for presi- ` 
dential action in referring bills to the Supreme Court to test their 
constitutionality and to the people for a referendum) The author- 
ity of the senate depends upon the nature of the bill under con- 
sideration—whether it is an ordinary bill, a money bill, or a bill to 
deal with an emergency.” 

An ordinary bill passed by the Dáil goes to the Seanad for a 
“stated” period of ninety days, or a longer period as may be con- 
curred in by both houses. If an ordinary bill is “either rejected by 
Seanad Eireann or passed by Seanad Eireann with amendments 
to which Dáil Eireann does not egree, or is neither passed (with or 
without amendment) nor rejected by Seanad Eireann within the 
stated period, the bill shall, if Dail Eireann so resolves within 180 
days after the expiration of the stated period, be deemed to have 

; been passed by both houses of the Oireachtas on the day on which 
the resolution is passed.’’ Thus, the senate may only delay an or- 
dinary bill for a period of less than three months, provided Dail 
Eireann wishes to take immediate action after the lapse of the 
“stated” period.” . 

. ` A money bill may be initiated only in Dáil Eireann, and every 
money bill passed by the Dáil must be sent to the Seanad for its 
recommendations. If the senate makes recommendations, a money ` 


72 Article XIV. For example, if the President refused to terminate the appoint- 
. ment of a cabinet minister on the advice of the Taoiseach, the commission would 
_ have constitutional authority to act. 
i ' T3 For purposes of clarity, these are hereinafter described respectively as ordi- 
nary bills, money’ bills, and urgent bills. 

™ Article XXIII, sec. 1, par. 1. 

15 An ordinary bill also may be initiated in the senate. If, however, the house 
introduces emendments, it is then treated as a bill originated by the house. The 
senate may then delay for the “stated” period, and the house may or may not take 
conclusive action within a subsequent period of 180 days. 


3 
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bill must be rettimned within twenty-one days; and the house may ° 


and specified by resohitions. a Jonger T period.’ 7 


X 


‘then accept or reject any or all of the senate’s proposals. If a money : 


bill “is not returned. by Seenad Eireann to Dáil Eireann within 
such twenty-one days or is returned within such twenty-one days 


‘with recommendations which Dáil Eireann does not accept, it 
‘shall be deemed to have been passed by both houses. at the expira- 


tion of the said twenty-one days.’’” 
An urgent bill is one which is immediately necessary for the 
preservation of public peace and security or necessary by reason 


‘of a public emergency, whether domestic or international. It need 


not endure the waiting period prescribed for ordinary bills in the 
Seanad. The constitution allows the Dáil to abridge the waiting 
period by resolution with the concurrence of the President after 
consultation of the latter with the Council of State. However, a 
law passed as an urgent bill expires ninety days after its. enact- 
ment ùtiless both Houses in the meantime shall have agreed upon 


7 pate ot 


initiated i ‘in n Dáil } Eireann s “988 „8, » pill. Such’ a oie “must, in 1 the 
fist tistance, go ‘through the routine « of ordinary bills. Then it 
must go to to a popular re referendum after. it | has, been passed by both 
houses, of is deemed to have been passed by both houses.”* For- 
adoption, a constitutional amendment bill must receive at the 
referendum a ge of the er vee atar | cast thereon.” On the other 


oed 


This temporary arrangement was adopted to permit € ease ii the 
correction of any obvious flaws appearing in the constitution in its 
early operation. For a certain period, then, under the constitution 
of 1937, as was always the case during the operation of the con- 


tr Article XXI, seo. 2, par. 2. The constitution gives a detailed definition of a 
money bill and empowers the chairman of the Dáil to certify that a bill is a money 
bill. The Seanad may protest his rulings by asking the President to refer the ques- 
tion to a committee of privileges. If, after consulting the Council of State, the Presi- 
dent decides to accede to the request, he appoints a committee composed of an aqual 
number of members of the house and the senate and a chairman who must be a 
Supreme Court judge. The decision of the committee is final. If-the President de- 
cides not to appoint a committee, or if the committee fails to report within a 
specified period, the certificate of the chairman of the Dáil is thereby confirmed (Ar- 
ticle XXII). 

™ Article XXIV. A bill to amend the constitution may not be passed as an 
urgent bill. 

1 Article XLVI. : : A Article XLVII, sec. 1. 


i 
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i stitution of 1922, amendment of the fundamebtal law may ‘be 
- made by statute. = 

After a bill has been passed, or is deemed. to have been passed: 
by both houses, the Taoiseach shall present it to the President for-- 
his signature and for promulgation as a law. Except as otherwise 


provided, the President shall sign the bill not earlier than five and ` 


not later than seven days after its presentation; an earlier date 


for signature may be used at the request of the Government and . 


with the prior consent of Seanad Eireann. An urgent bill must be 
signed on the day of presentation. However, the President has cer- 
tain limited options. In the case of bills other than constitutional 
amendment bills, money bills, and urgent bills, he mare after con- 
sultation with the Council of State, refer_g bi the Supreme 


Court for a decision on its consitutionality the Court finds any . 
provision of such a referred bill unconstitutional, the President ` Í 


shall decline to sign the bill. Correspondingly, an affirmative de- 
cision by the Court must be followed by the President’s signing of 
the bill in question.®° 

In the case of bills other than constitutional amendment bills, 
money bills, or urgent bills, the President may under certain cir- 


cumstances have still ariother option. A majority of the members - 


of Seanad Eireann and not less than one-third of the members of 
Dáil Eireann may by a joint petition request him to decline to 
sign and promulgate such a bill as law—on the ground that it con- 
tains a proposal of national importance on which the popular will 
should be determined. Such a petition must state: the particular 
ground or grounds and must be presented to the President not later 
than four days after the bill is deemed to have been passed by both 
houses. The President must then consult with the Council of State, 
- and must pronounce his decision within ten days after the bill is 


deemed to have been passed. If he declines to sign it, the bill can- - 


not become law until it has been approved by a popular referendum 
(within eighteen months) or approved by a resolution of Dail 
Eireann within a like period after a dissolution and a reassembly.™ 


-80 Article XX VI. In referring a bill to the Court, the President fiust take action f 


not later than four days after presentation of the bill in question. The Court must 
pronounce its decision in sixty days. A decision of a majority of the-judges consti- 
tutes the opinion of the Supreme Court. . 

- | Article XXVII. When a bill goes to a referendum, it is deemed to have been 


vetoed if a majority of the votes cast thereon are against it and such negative ma- ` 


jority amounts to not less than thirty-three and one-third per cent of the voters on 


C 


` 
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” The constitution contains five articles dealing with jadicial or- 
o It declares that the courts shall include courts of first 
. instance and a court of final appeal. The courts of first instance in- 

“Salis a High Court and courts of local and limited jurisdiction. 
n ; Ahe High Court is invested with full original jurisdiction in and 
— ~ power to determine all matters and questions whether of law or 
“fact, ‘civil or criminal The jurisdiction of the High Court also ex- 
“tends to the question of the validity of any law “under T the constitu- 
re -oi “In all cases “involving the validity of laws, ` the High Court 
> gl@ne can exercise original jurisdiction. The court of final appesl is 
y to be known as the Supreme Court. Subject to such exceptions and 
i regulations as may be made by law, it is given appellate juris- 
diction from all High Court decisions.® The decision of the Su- 

. préeme Court.is final and conclusive in all cases.® 
= The judges of the Supreme Court, the High Court, and all other 
' _ courts established under Article XXCXTV.are to be appointed by 
: the President. A judgé of the Supreme Court or High Court may 
.. not bë removed from -office ice except for stated misbehavior or in- 
capacity, and. then only upon. ipon resolutions. 3 passed. by. the Dail and 









pase en, 


the President. The remuneration of a Judge of the Supreme Court 
-or of the High Court may not be reduced during = continuanée 
in office. 

The exercise of judicial powers by administrative commissions 
is possible under the Constitution. Nothing in the constitution 
- shall operate to. invalidate the exercise of limited functions and 
powers of a judicial nature, in other than criminal matters, by‘any 


“4. . the register. Unless vetoed in this manner, a bill is deemed to have been parae: 
^- This makes non-voters count for a bill. Article XLVTI, sec. 2, par, 1. ` 
- Tt also has appellate jurisdiction from such decisions of other courts as may 
be presoribed by law. 
® Article XXXIV. 
% According to Article XIII, sec. 9, this is only a formal power to be exercised 
on the advice of the Government. The Attorney-General is to be appointed, and 
-may be removed, by the President on the advice of the Taoiseach. Although not ~ 
i designated as a member of the Government, the Attorney-General retires upon the“ nes 
resignation of a-Taoiseach but may continue to carry on his official duties until thè ` |; 
succeeding Taoiseach is appointed (Article XXX). ai ee wa 
s Article XX XY. Subject to provisions of Article XXXIV and XXXY, the ik, o a 
lowing matters. under Article XXXVI may be regulated by law: “i, the number: of. > 
judges of ‘the’ Supreme Court, and of the High Court, the remuneration, age. of re- 
tirement and, pensions of such judges, if the number of the judges of ‘all other 
Courts, and their terms of appointnient,fand iii. the constitution and organisation 
of the. said Courts, the distributicn of jurisdiction and ‘business anong the said 
Courts anid. Ti dees, and all matters. ot Poe is a 
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person or body duly authorized by law to exercise such functions . 
and powers. 

Under the constitution of 1937, no person may be tried on any 
criminal charge. gave in “due one of of law. Minor offences may be . 
tried by. courts. of summary jurisdiction. De Valera did not ` carry | 
over Article ILA of the old constitution into the new. This article 
permitted, pursuant to an order of the Executive Council, the set- 
ting up of courts of military officers with authority to punish i in. 
certain cases. “However, de Valera did provide in the new constitu- ` 
tion for the creation of special courts by law “for the trial, of 
offences in cases where it may be determined in accordance. with 
such law that the ordinary courts are inadequate to secure the 
effective administration of justice, and the preservation of public 
peace and order.’’®’ The constitution, powers, jurisdiction, and `° 
procedure of these special courts may be prescribed by law. Thus 
de Valera continues, to make it evident that his administration, no 
more’ than that of Cosgrave, will tolerate the use of force and in- 
timidation™ by" extreme Republicans. For the effective prosecution 
of such’ groups, it might be ‘necessary to reéstablish some of the 
measures of Article IIA by law, and the new constitution takes 
cognizance of this possibility. 

The three subjects relating to the new constitution which raised 
the most controversy in the Dáil were: the powers of the President, 
freedom of speech and_of the press; and the rights of women. As 
to freedom of speech and of the press, the battle line was drawn 
with Fianna Fáil and Fine Gael supporting the respective sides of 
the ancient struggle between authority and liberty. The upshot of 
this controversy was that de Valera stood his ground on the draft 
section dealing with the regulation of the organs of public opinion. 

He accepted only an amendment protecting the liberty to criti- 
| cizé Government policy. Under Article XL of Bunreacht na 
hEireann, the state guarantees liberty for the exercise of certain 
rights, subject to public order and morality. Among these rights - 
18 proélaizied the right of citizens to express freely their convic- 
tions and opinions. This is immediately qualified, however, by 


`, language which declares that the state “shall endeavour to ensure 


-that organs of public opinion, such as the radio, the press, the 
cinema, while preserving their rightful liberty of expression, in- 
_ cluding criticism of Government policy, shall not be used to under- 


- & Article XX XVII. : 
_® Article XXXVIII, sec. 3. 


ge. 
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mine public ‘ordér or morality or the authority of the State.’ 
` De Valera said that in asserting the power of the state to regu- 


wlate the organs.of public opinion in the interest of public order and 


„morality he was making it clear to the people that liberty is nòt, 
absolute. He was setting “headlines” for the legislature to follow. 
He contrasted the arguments of the Cosgrave opposition witt the. 


record of Cosgrave in power. In power, Cosgrave, according to de 


Valera, ran a “coach-and-four” through the constitution of 1922 
by adding Article ITA. This nullified the constitutional prinziple 
“that no one could be tried except by due process of law and that 
extraordinary courts might not be created. The reply of the oppo- 
sition was that de Valera had made use of Article ITA after he came 
to power. No argument of the opposition availed to change de 


- Valera’s mind on the article dealing with freedom of speech and 


regulation of the organs of public opinion. His only concession was 
a Government amendment io the draft constitution by whieh it 
was conceded that criticism of Government policy was included 


/within the rightful liberty of „expression | of” the organs of ‘public 


opinion. 


ed 


The position of women under the new Constitutio incurred 
some misunderstanding and considerable resistance from feminine 


© voters. In the draft submitted to the Dáil, it was provided that 


acquisition of and loss of Irish nationality and citizenship skould 
be determined by law. In response to various arguments, this sec- 
tion was amended by the Government to provide that: “On the 
coming into operation of this Constitution any person who was a 
citizen of Saorstát Eireann immediately before the coming into 
operation of this Constitution shall become and be a citizen of 
Ireland. The future acquisition and loss of Irish nationality and 
citizenship shall be determined in accordance with law. No person 


may be exclude nationality and citizenship by reason 
of the sex of such person.” è? Likewise, the article concerning eligi- 


bility for membership in the Dáil was amended to assert the politi- 
cal equality of women. As introduced in the Dail, Article XVI 
made “every citizen” who had reached twenty-one years of age 
and who had not been placed under disability or incapacity by the 


+: Article XL, sec. 6, par. 1. Similarly, the right of citizens to assemble peaceably 
and without arms is declared, then qualified by the authority of the state to provide 
by law for the prevention or control of meetings determined in accordance with law 
to be calculated to cause a breach of the peace, or to be a danger or nuisance to 
the general public. Likewise, the right of, citizens to form associations and unions is 
qualified by the authority of the state to enact laws for the regulation and control 
in the public interest of the exercise of this right. (Article XL.) 

89 Article IX, seo. L i ae, 
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constitution or by. law eligible to membership. In ‘response to criti- 
cism, this was amended in‘the Dáil to include the phrase, ‘without 
distinction of sex.”®? Thus, in response to criticism of the opposi- 
tion, de Valera reaffirmed the political equality of women, while > 
‘at the same time protesting that the political equality of women 
had been established in the past; that it was.no longer necessary 
to qualify constitutional clauses dealing with political rights by 
inserting phrases to indicate that there could be no distinction be- 
cause of sex." Sy i . 

While de Valera reaffirmed the political equality ‘ofywomen in 
several articles, he would not go farther. In the face of criticism 
from Fine Gael deputies,-he would not change the'force of the 
section dealing with the position of women in the home. He re- 
fused to accept any amendments to the following language: “In 
particular, the State recognizes that by her life within the home, 
woman gives to the State a support without which the common 
good cannot be achieved. The State shall, therefore, endeavour to 
ensure that mothers shall not be obliged by economic necessity to 
engage in labour to the neglect of their duties in the home.” 
Again, de Valera would not agree to any amendment to the open- 
ing section of the article on personal rights. This states: “All citi- 
zens shall, as human persons, be held equal before the law. This - 
shall not be held to mean that the State shall not in its enactments 
have due regard to differences of capacity, physical and moral, 
and of social function.” Heated assertions on the part of the op- 
position that this language could be made to serve as the basis of 
discriminatory legislation against women in employment did not 
move de Valera to accept any change. 

In response to controversy over the section dealing with the 
function of the state in protecting “workers,” de Valera did move 
a Government amendment which reflects the intensity of the de- 
bates on the status of women. The draft constitution read: “The 
State shall endeavour to ensure that the inadequate strength of 
women and the tender age of children shall not be abused, and 
that women or children shall not be forced by economic necessity 
to enter avocations unsuited to their sex, age or strength.” By a 
Government amendment, this language was changed to the follow- 
ing: “The State shall endeavour to ensure that the strength and 


health of workers, men and women, and the tender age of children 
not be abused and that citizens shall n = 
_ Article XVI, see. 1. -~ "2 Article XLI, sec. 2. 
^ The Irish Press, June 3, 1937. % Article XL, sec. 1. 
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-nomic ME to, outer avocations 
strength.”™ Beyond doubt, the opposition deputies fried to make 
political capital out of the question of the rights of women under 
the new constitution. De Valera knew this and accordingly dis- 


is counted their views. On the other. hand, it seems likely that de 


‘Valera tinderestimated the reaction on this point which his draft 
had set in motion. In the first place, he left the question of the 
political equality of women to be resolved by interpretation of the 
constitution and only under criticism inserted phrases prevent- 
ing | discrimination on the ground of sex. In the second place, in 
view of the active part played by Irish women outside the horne 
in the struggle for national independence and in the life of: Saor- 
` stát Eireann, the constitutional language emphasizing that in Éire 
woman’s place was to be in the home rather than elsewhere antag- 
onized the feminist vote. In the third place, fear of specific dis- 
` criminatory legislation under broad constitutional clauses influ- 
enced groups of women interested in earning a living. The reaction 
on the question of woman’ Tights was one factor which diminished 

the overwhe g majority de Valera had hoped to obtain for the- 
constitution.” ` f 
With Feapect to the family, marriage, religion, and private prop- (/ 
erty, the constitution emphasizes Catholic teaching. Under it, 
the state guarantees to protect the family as the necessary basis 
of social order and as indispensable to the welfare of the nation and 
the state. The state agrees to guard with special care the institu- 
tion of marriage. No law may be passed providing for the grant of 
a dissolution of marriage. The state acknowledges that man as a 
rational being has the natural right, antecedent to positive law, 
to private ownership of external goods. It recognizes, however, 
that the exercise of the right of private ownership and of żhe' 
right to transfer, bequeath, and inherit property should be regu- 
lated by principles of social justice. The state recognizes the special 
position of the Holy Catholic Apostolic and Roman Church as she 
guardian of the faith possessed by the great majority of citizens. 
The state also recognizes the. other religious denominations al- 

* Article XLV, seo. 4, par. 2. 

During the campaign, a meeting of women graduates of the National Uni- 
versity was held in the Mansion House in Dublin to protest the constitutior as 
detrimental to women’s rights in the state. To the contrary, the Cumann na mEan, 
an association of women who have played an active rôle in Irish political life, went 
on record in favor of the instrument. In a letter to de Valera, the association sald it 
had taken “no part whatsoever in the seemingly organised drive against Bunreacht 


na hEireann by the Women Graduates’ Association and other women’s noaietiea; a 
The Irish Press, June 30, 1937. 
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ready existing in Ireland and guarantees not to endow any religion. 
It guarantees to every citizeń freedom of conscience and the free 
profession and practice of religion, subject to public order and © 
morality. 

The case for the constitution was presented and debated j in “the. - 
Déil largely by de Valera himself. Few of the members of ‘the EÈ 
ecutive Council took any appreciable part. It appears from the 
number of quorum calls that many of the Fianna Fáil deputies 
were absent from the chamber while the debates progressed. They 
were never so far away, however, as to be inaccessible when a 
division was in order and de Valera needed votes to uphold his 
own draft of the constitution and to strike down an amendment 
put forward by an Independent, a Labour, or a Fine Gael deputy. 
At one stage of the deliberations he acknowledged that it had been 
essential to have one hand run throughout the entire document. 
The constitution was the supreme effort of the president of the 
Executive Council.” In the Dáil, the final vote was: for the con- 
stitution, Fianna Fáil, 61; Independent, 1; against, Fine Gael, 

` 44; Labour, 1; Independent, 2; Independent Labour, 1.97 

In the general election of 1937, de Valera devoted most of his ` 
campaigning to explanation of, defense of, snd pleas for the new 
constitution. It is ¢ is characteristic of the : man n that he ‘explains ove over 
and 0 over again “to the ie people. the the pr ‘principles « on “which he stands. 
THe C campaign m revealed, if if ‘this wa was necessary, , how profoundly de 
Valera felt : about the new, constitution, how n much he hoped for a 
huge majority, “how much he deplored t the fact. ‘that. it had. become 
a patty issue. “Confident of a return to power, “he asked the ‘people 
to` give Fianna Fáil a majority in the Dáil so there would be no 
need to bargain with any other group. In constituency after con- 
stituency, he carried on an aggressive campaign for the new con- 
stitution, pausing. only on occasion to answer the attacks of the 
opposition against his administration. Meanwhile, Cosgrave and 
his supporters were minimizing the -constitution and hammering 
away at the high cost of living. The results of the election, must 
have been n disappointing t to de Val Valera ar and Fianna Fail. Because 
the onstitütion wa was made an issue between t the p è parties, it received 


Pa aaa e ae aaa aa aa 

w In the fall and early winter of 1936, everyone talked about the new constitu- 
tion, but no one seemed to know much about it other than what de Valera had said 
in public addresses. In an interview with de Valera in December, 1936, mention of 
the new constitution brought from the President the remark that he was working on 
it. However, he was quick to point out numerous “hurdles” which the constitution 
must clear: the consent of the Executive Council, of Fianna Fáil, of the Dáil, and 
of the people. ” The Irish Press, June 18, 1987. 
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po a substantial rather than an PARR majority, and the 

‘thé Labour vote left t Fianna FAW With 69 deputies in a 

š ie of 138. At the conclusion of the" poll, de Valera seemed to 

have two major alternatives: to carry on during the next four or 

five years with the support of Labour and a corresponding recog- 

“nition of Labour's view, or to carry on in this way only tempo- 
rarily and seek a fresh mandate in 1938 at a general election. 

The constitution, according to APIS EXIT, Comes into opera- 
tion on the day following the expiration of 180 days after its a 
proval “by a majority of the votes cast at a plebiscite thereon;”’ 
or`on an earlier day fixed by Dáil Eireann.” The first President is to 
enter upon his office not later than 180 days after the date of the 
coming into operation of the constitution. It has been bruited 
abroad that Sean T. O’Kelly, vice-president of the Executive 
Council, will be the choice of Fianna Fáil for the office of president. 
If de Valera is to seek a clear majority for Fianna Fáil in the Dail 

_by calling a general election in 1938, a logical scheme would be to 
hold a general election coinciding with a presidential election dur- 
ing the first six months of next year. , 

In internal affairs as in external affairs, de Valera, in the new 
constitution, has lived up to advance indications. He promised the 
Ard-Fheis of Fianna Fáil in November, 1936, that the constitu- 
tion would follow in internal affairs the general system of govern- 
ment familiar to the Irish people. The new constitution does in- 
corporate the familiar principles of a cabinet responsible to the 
lower house, and of an upper house with power to delay but not 
to obstruct legislation. The framework of the constitution of 1937 ; 
is basically t that of the 19S Seton a with additions and su 
tractions. The néw v Président it Will be, in ge "general, a1 nominal execu- 
tive. As such he will take ‘the place « of. the, governor-general. . How 
Ke will Wehis“discretionary powers, and to what extent he will 
prove influential in dealing with the Government, remains to be 
seen. “The series of interrelationships between the Government, 
the President, and the Council of State will have to be clothed 
with custom as well as with the sheer constitutional fabric. If the 
past is any guide, however, the Taoiseach of Éire, like the president 
of the Executive Council of Saorstát Eireann, will be the domi- 





lee figure. In his work of reconstruction, de Valera wisely pre- 


{served much of the old material. \J 


at Tn the absence of action by the Dáil, the constitution comes into operation on 
December 29, 1987. 
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First Session of the Seventy-fifth Congress, January 5, 1937, to Au- ` 
gust 21, 1937. In an atmosphere of profound awe of the unprecedented 
popularity of Franklin D. Roosevelt, the members of the Seventy-fifth 
Congress convened, on January 5, 1937, for their first session. Many legis- 
lators were keenly conscious that their presence in Washington was due 
largely to that inspired political leadership which had produced tremen- 
dous Democratic majorities throughout the nation. With the surviving 
remnant of opposition benumbed and quiescent, the view was prevalent 
that the patriotic duty of Congress would be “to have the courage of 
the President’s convictions.” 

Encompassed by such adulation, Mr. Roosevelt construed his electoral 
triumph as an importunate mandate to accelerate the enactment of the 
social policies for which he “had just begun to fight.” Fearful, however, 
that administrative ineptitude and judicial dissapprobation would 
thwart the success of his program of social legislation, the President de- 
layed the presentation of new substantive measures until after he had 
dramatically demanded drastic reorganizations of the executive and 
judicial branches. It was soon apparent that the inevitable consequence 
of these fundamental reforms would be to enhance the power of the 
presidency, and compel a readjustment of some traditional notions about 
our governmental mechanism. 

Coincident with the realization by many citizens of the full import of 
proposed presidential innovations, aggressive leaders of labor were using 
novel tactics, generally considered illegal, in industrial disputes. The 
double challenge to historic legal and political traditions caused numer- 
ous voters to abate their zeal for reform and to react sympathetically 
again to old formulm. While still paying homage to the leadership of 
Mr. Roosevelt, the obfuscated public also gave aid and comfort to those 
legislators who blocked the paths into which he sought to lead. 

A spectacular battle ensued. The cohorts of the President maintained 
that the adoption of his proposals was indispensable to the ultimate suc- 
cess of American constitutional democracy. Only thus, they stoutly 
argued, could social amelioration be obtained and revolution and dic- 
tatorship averted. The existence of a strong executive, legally endowed 
with vast power and subject to popular control, was defended as the 
best possible antidote for irresponsible dictatorship. Contrariwise, the 
disciples of the status quo and the champions of alternative routes to 
social progress asseverated that augmented executive power, whether or 
not first grasped legally and peacefully, was invariably the prelude to 
despotism. 

Thus, sincere believers in constitutional democracy, though espousing 
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- antithetical programs of avoiding dictatorship, spent the session in a 
. forensic fracas. After nearly eight months of debate devoted largely to 
` this. fundamental problem confronting all democracies, Congress ad- 
journed, weary and disconsolate. The vast army of Democrats which. 
Franklin Roosevelt had led to victory was divided and battle-scarred. 
The bitterness of the internal strife was revealed on the last day, wken, 
. adjourning without having reorganized either the administrative or ju- 
dicial branches, or enacted legislation sponsored by the President in eol- 
laboration with organized labor and agriculture, Senate Democrats 
vehemently indulged in mutual recriminations and threats of reprisal. 
After the late August adjournment, both factions “took their cases to 
the country.” Convinced that his Western journey again demonstrated 
the popularity of his program, the President has since called Congr2ss 
~ into “extraordinary session.” Whether he can, by holding in abeyance 
his court enlargement project, reform his majority and bring to fruition 
his other plans, will soon be discovered. 
_ Organization. The House of Representatives, when it met, consisted 
of 332 Democrats, 89 Republicans, eight Progressives, and five Farmer- 
Laborites. One Republican seat was subject to a vigorous contest, still 
undecided.! A Kentucky vacancy was soon filled by a. Democrat.? Dur- 
ing the session, five Democrats and two Republicans died; one Demo- 
crat resigned. Four districts elected new members, none veering in parsy 
allegiance. Since adjournment, John P. Higgins, Democrat, has been 
appointed chief justice of the Massachusetts superior court. Nine other 
members, mostly Democrats, failed to respond on two-thirds of the House 
roll calls.® 
The Senate was composed of 76 Democrats, 16 Republicans, two 
Farmer-Laborites, one Progressive, and George W. Norris, Independens. 
This includes Herbert E. Hitchcock, Democrat, of South Dakota, who, 
by appointment, had replaced Peter Norbeck, deceased Republican; and 
Senator Smathers who, due to the exigencies of New Jersey state politics,‘ 
did not take his seat until April 19. Senators Shipstead, Glass, Donahey, 


1 The resolution of the Committee on Elections, Number 3, to seat the Demo- 
cratic contestant was recommitted with instructions to poll the 458 voters of New- 
ton, a small New Hampshire town. Record, p. 11927. All references to the Con- 
gresstonal Record in this article are to the unrevised and unbound copies. 

? The vacancy was created by the death of Glover H. Cary, Democrat, Decem- 
ber 5, 1936. 

* This is exclusive of Speaker Bankhead, who voted rarely, but does include 
Christopher D. Sullivan, leader of Tammany Hall, who spent most of his time in 
New York City. Most absences, howaver, were due to illness. 

1 The vote of State Senator Smathers was needed at Trenton by the local Demo- 
cratic otganisation, which is now recalling:A. Harry Moore from the United States 
Senate to run again for governor. 
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and Norris had protracted absences due to illness. During the session, 
George L. Berry, long a leader of organized labor, was appointed upon 
the death of Nathan Bachman of Tennessee: No successor appeared for 
-Joseph T. Robinson of Arkansas. When Hugo L. Black, of Alabama, re- 
signed to become an Associate Justice of the Supreme Court, Governor 
Graves gave to his own wife the following credentials: ‘““Reposing full 
trust in your prudencé, integrity, and ability, I do, by virtue of the 
power and authority in me vested as governor of Alabama, hereby com- 
mission you a United States senator ...-to have and to hold the said 
office, together with all the rights, powers, and emoluments to the 
same. 198 

Already at a record low, Republican membership was decimated in 
the 1936 election. Unable to prevent suspensions of the rules, the Repub- ` 
licans failed occasionally to muster sufficient strength to force a yea and 
nay vote on partisan issues.* This condition, while ordinarily conducive 
to irresponsible legislation, was counteracted by the fact that the majority 
party, lacking a dreaded enemy to unite it, found Republican weakness a 
divisive factor. The high tides of Democratic sentiment, sweeping far- 
ther north with each recent election, have left Republicans in half the 
states unrepresented in either branch of Congress, The only states now 
without Democratic representation are Maine, Vermont, and North 
Dakota. It is impossible for the Republicans to regain control of the 
Senate at the next election.” Were they to succeed in the House, the cen- 
ter of political gravity there would be shifted from the agricultural South 
to rural areas in New. York, Massachusetts, and Michigan. 

The speakership of the House went again to William B. Bankhead, 
first chosen in June, 1936. Bertrand Snell was unopposed as minority 
leader. The Farmer-Labor-Progressive conference unanimously chose 
Gerald J. Boileau, of Wisconsin, floor leader. Vigorous campaigns, how- 
ever, were waged by John J. O’Connor, of New York, and Sam Rayburn, 
of Texas, to become majority leader and heir-apparent to the speaker- 
ship. The usual sectional issue did not. develop because Mr. O’Connor, 
due to his economic views and political trades, had secured the support 
of a considerable number of Southerners. Mr. Rayburn’s following came 
largely from New Dealers of the North and West. Although the Presi- 


ë Record, p. 12055. 

6 | the Yeas and Nays of the Members of either House on any question 
shall, at the Desire of one fifth of those Present, be entered on the Journal.” Con- 
stitution, Art. I, Sect. 5, par. 8. For example, Republicans were unable to force a 
record vote on the bituminous coal bill, or the motion to recommit the Interior 
appropriation bill mn instructions to reduce it by ten per cent. Record, pp. 2701 
and 6350. 

7 As there is E RRA space on their own side of the a thirteen Democrats 
must now sit behind the Republicans. 
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dent averred his neutrality, Vice-President Garner’s open endorsement of 
his fellow-Texan then appeared significant. Senator Guffey, among others, 
aroused ill-feeling by participating in the House contest in behalf of 
Mr. Rayburn, who eventually carried the Democratic caucus, 184-127, 

Key Pittman, of Nevada, as president pro tempore of the Senate, fre- 
quently presided, especially during the extended vacation taken by Vice- 
President Garner in the midst of the court reform struggle. Charles L. 
Money of Oregon, continued as minority leader, although Arthur H. 


IMPORTANT CONGRESSIONAL COMMITTEES, 75TH coNaREss® 








SENATE 
Commitites Demo- Repub- Others Chairman State 
crais  licans 
Agriculture 14 3 2 Smith South Carolira 
Appropriations 19 5 Glass Virginia 
Banking-Currency 16 4 Wagner New York 
Commerce 14 6 Copeland New York 
Education-Labor 10 2 1 Black? Alabama 
Finance 16 4 1 Harrison Mississippi 
Foreign Relations 16 4 2 Pittman Nevada 
Interstate Commerce 16 3 1 Wheeler Montana 
Judiciary 14 3 1 Ashurst Arizona 
Military Affairs 12 4 1 Sheppard Texas 
Naval Affairs 13 4 Walsh Massachusetts 
HOUBA 

Agriculture 17 7 1 Jones Texas 
Appropriations 28 11 Taylor!’ Colorado 
Banking-Currency 18 7 Steagall Alabama 
Foreign Affairs 18 7 McReynolds Tennessee 
Interstate Commerce 20 7 1 Lea California 
Judiciary 19 6 Sumners Texas . 
Labor 15 5 1 Norton" New Jersey 
Military Affairs 18 6 1 Hill Alabama 
Naval Affairs 18 7 - Vinson Georgia 
Rules i 10 4 O’Connor New York 
Ways-Means i 18 7 Doughton North Carolina 





1 As of August 16, 1937. See Record, p. 11615. 

* Mr. Black’s resignation makes logical the choice of Elbert D. Thomas, of 
Utah, as chairman. 

1© When the session began, James P. Buchanan, of Texas, was chairman. His 
death resulted in the selection of the ailing Mr. Taylor as de jure head, and of Clar- 
ence Cannon, of Missouri, as de facto chief. 

William P. Connery, of Massachusetts, was chairman until his death in late 
June. Mrs. Norton resigned as chairman of the Committee on the District of Colum- 
bia to succeed him. 
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Vandenburg, of Michigan, was the most active Republican opponent of 
the New Deal. Until his death in July, Joseph T. Robinson, of Arkansas, 
directed the Democratic army with extraordinary competence. In the 
ensuing brief but tense contest over the mantle of leadership, Alben W. 
Barkley, of Kentucky, supported mainly by the newer and liberal Demo- 
cratic senators, defeated Pat Harrison, of Mississippi, by one vote. Thus 
the Senate majority is now led by one still serving his second term. 
Twelve of his Democratic colleagues have greater Senate experience by 
four or more years. 

Sixty per cent of the representatives and half of the senators have now 
served less than five years in Congress. This tremendous turnover, due 
largely to the influx of Northern Democrats, has seriously affected com- 
mittee structure. Each election has created numerous’ choice vacancies 
for those regularly returned from safe constituencies. Minor committees, 
however, are now operated by men with scanty legislative training. As 
the average experience, compiled last January, of House Democrats was 
five and a half years, and of Republicans nearly eight years, the small 
minority on most House committees knew its job better than did the 
majority. The average Republican, for instance, on the exclusive Ways 
and Means Committee had been in the House nearly nine years longer 
than his Democratic colleagues. 

The table on page 1074 shows the present apportionment of com- 
mittee positions among the parties. In the Senate, the ratio is variable 
as an accomodation to Republican incumbents who did not wish to be 
shifted. All minority members, except Ernest Lundeen, who requested 
otherwise, are assigned out of the Republican quota. Of the two Farmer- 
Laborites, Mr. Lundeen is ranked last among the Democrats, and Mr. 
Shipstead similarly among the Republicans. As a liberal gesture,” the 
Republicans permitted Senators La Follette and Norris to retain senior- 
ity privileges. Thus the former is now ranking minority member of both 
Finance and Manufactures, while the latter has a comparable standing 
in Agriculture and Patents. That they would regain chairmanships, were 
the Republicans to win control of the Senate, is doubtful. 

In the House, third parties customarily receive committee assignments 
from the majority quota. The Republican conference punished Usher 
Burdick and William Lemke for disloyalty by placing them last on in- 
significant committees. Burdick promptly resigned all assignments, 
stating: “I am not in sympathy with the present leadership of the 
Republican party in this House and will not accept this demonstration 
of party punishment.”!? The Farmer-Labor-Progressive group was simi- 
larly displeased with its treatment by the Democrats. Only three major 


18 New York Times, December 23, 1936. 
8 Record, p. 293. 
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comniittee assignments were, received, whereas its aiena strength, if 
considered a. separate party, “would: entitle it to’ ten. Mr. Boileau elo- 
; quently but ineffectually- demonstrated:, algo. that his following, if con- 
. solidated with the minority, would: have: ‘Teceived privileges superior to 
those of comparable: Democrats: iM Due to the acarcity of Republicens, - 
‘those surviving did obtain ‘herighed positions easily.in both houses. New 
members got: on the-best..committeés atid veterans had a wide choice. 
In the Senate, ‘most minority. legislators. served on six committees, most 
Democrats belonged to‘ five.: sass 

The prestige value’ of the. various committees can be estimated from 
the legislative éxpérience : -of their members. At present, the memb=2rs 
of the Ways and Means Committee average over twelve years in the 
House, and those ‘on: ‘Rules over thirteen. By contrast, those on Labor 
have served five’ years, and those on Indian Affairs only four. To this 
latter committee, three third-party members have been relegated, yet 
three vacancies remain. ` 

There is a tendency for committees to represent special interests, 
` leaving the guardianship of the general welfare to the full houses and the 
Executive. Ex-soldiers seek places on the committee dealing with vet- 
erans; members from the farm states control the committees on Agri- 
_ culture. Only four senators on Agriculture, three of them from cottcn 
states, reside east of the Mississippi. Similarly, a large majority on Fi- 
nance, the tax and tariff committee, represent industrial states of tke 
North and East. Naval Affairs committeemen are usually delegates from 
shipyard or-steel areas. Thus, legislation seams to be drafted by those 
representing producers rather than consumers, 

In some instances, both senators from a state may belong to the sams 
committee. This is true of Pennsylvania on Mines and Mining, and Kan- 
sas on Agriculture. It is less obvious why Nebraska and Nevada should 
each send two to Judiciary, or Idaho and Wisconsin be doubly protected 
on Foreign Relations. On this latter committee, the three senior members 
on each side live west of Lake Michigan, with only Maine, New York. 
and Georgia represented among the Atlantic Coast states. In the com- 
parable House committee, the East is well represented, three of the seven 
minority members coming from Massachusetts.!® Peculiarly, New Jer- 
sey, due to the belated addition of Mr. Smathers, is the only state among 
the eleven largest to be represented on Senate Post Offices, a majority of 
whose members serve states with four or less electoral votes. 

Members attempt to avoid service on those committees which pay no 


u Ibid., pp. 250-259. 

18 The recent addition of the third Massachusetts member, Mrs. Rogers, to the 
Foreign Affairs minority, is supposedly motivated by her desire to participate more 
fully i in diplomatic social activities. i 
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political dividends. The Boas Cenne on: tho District of. Columbia 
provides an illustration.- -When the: ‘explanation of a District bill was 
criticised, it was answered. that: “Tt is a ‘labor of love with the; memberg 
who do serve on that: committee. It is a: gratuitous, service for which you 
get no credit back home. The gentlemen would. Þe surprised at the time 
it takes from one’s own time in-serving.one’s own constituency or the 
country.”""* Likewise with. regard to those requested by ‘thé leaders to 
function as a committee of unofficial objectors to improper private bills: 
“T have discovered that after 4 man has done this work for one- session 
or for one term he always has some very réal excuse with regard to why 
he should not be asked to serve in this capacity a second time. I almost 
had to force the men on this side to take these Har as and do the 
work,” 

House and Senate differences over 51. nieasures, thoniding 13 private 
bills, were reconciled by conference committees. Six minor bills remained 
in conference at adjournment. Except for private bills, where the standard 
ratio remains at three conferees from each house, these committees are 
growing larger. About one-third of the conferences on public bills were 
conducted by more than ten men. After bitter argument between the 
chambers over the form of the military appropriations bill, it was divided 
into two separate measures,’* To confer over funds for the Non-Military 
Batablishment, 11 senators faced eight representatives; over the Military 
Establishment, the ratio was seven to eight. Nine representatives con- 
tended with five senators over relief expenditures. 

Procedure. The House of Representatives promptly adopted the rules 
of the previous House with only 31 dissenting votes.!® In their applica- 
tion, however, there was unusual leniency this year. Especially during 
the early part of the session, unanimous consent “to address the House” 
was easily obtained. Two or more hours of a daily session were frequently 
devoted to these formal speeches on divers subjects. General debate on 
appropriation measures, moreover, was extensive and usually irrelevant. 
When sitting as a committee of the whole, pro forma amendments to 
“strike out the last word,” or the “last four words,” were numerous, thus 
gaining five more minutes pro and con. Even the rules committee was 
generous in its allotments of time. Minor measures at the session’s close, 
such as those dealing with helium gas, or the reindeer industry in Alaska, 
received an hour,” but the rule for consideration of the neutrality bill 
granted ten hours.” Like most others this session, the latter was also an 


18 Record, p. 2482. ` 17 Remarks of Mr. Snell. Record., p. 5436. 

18 Record, pp. 8604—8615. 

19 Record, p. 13. The only organised opposition was among the third party 
members. 

30 Record, pp. 12117, 12149. 31 Ibid., p. 2621. 
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“open” rule, giving freedom of amendment. The Foreign Trade Agree- 
ments Act was considered without benefit of rule, debate being restricted 
by unanimous consent to ten hours, later extended to twelve.” 

Furthermore, important colloquies often developed from pretended 
objections to the unanimous consent agreements by which much of the 
business of both houses is transacted. “Reserving the right to objest, 
and of course I shall not object, I just want to ask . ’ Was a formula 
often employed to interpose questions. Representative Rich, of Pennsyl- 
vania, specialized in utilizing such requests as occasions for interjecting 
partisan jibes and for parading figures on Democratic daily deficits, In 
all formal debates, time is apportioned evenly between the two major 
parties, thus giving Republicans individually considerably more oppor- 
tunity to talk. 

Throughout the session, the representatives met oftener and longer 
than the senators. The Senate, convening only two-thirds of the time 
for brief sessions, nevertheless kept its calendar cleared until the month 
before adjournment.“ That several appropriation bills were passed after 
the new fiscal year began was due to their belated presentation by com- 
mittees.* The responsibility for such delay is generally attributed to the 
confusion and excitement accompanying the court-reform struggle. 

Though blessed with superfluous time, the Senate debated measures 
briefly until July. Important appropriations were discussed perfunctorily 
and voted. Occasionally, the upper chamber, by unanimous consent, 
voluntarily curtailed debate on such important measures as the neutral- 
ity, relief, foreign trade agreements, and fair labor standards bills. Once, 
however, when the new floor leader’s signals were imperfectly executed,” 


n Ibid., p. 1012. 

s During April and May, the Senate convened only 25 times, for sittings aver- 
aging less than three hours each. During this same period the House met 40 times 
in sessions averaging over four and one-half hours. 

% On May 26, Senator Robinson stated: ‘The Senate has kept well up with its 
work during the present session, as is indicated by the small number of bills on the 
calendar. Until the committees report additional proposed legislation, there is little 
business of importance to be transacted in the Senate.” Record, p. 6578. On March 
8, he had said: “For the first time in my memory, at this advanced stage of the 
seasion there is no general legislation of importance on the calendar of the Senate 
other than the bill referred to by the senator from New York.” Record, p. 2453. 

% On June 23, Representative Taber stated with regard to the appropriation 
bills: “The calendar is in the worst condition I have ever known in my legislative 
experience.” Record, p. 8099. 

28 Senator Barkley had requested the Vice-President to recognize Senator King, 
Walsh, or Sheppard upon the disposition of the helium bill. After plans had gone 
awry, Mr. Garner explained: “ . . . the chair looked around and tried to find either 
one of the senators referred to standing. None was standing, but the senator from 
New York was on his feet and demanding recognition .... When three senators 
are on their feet demanding recognition, the chair has the privilege of choosing the 
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Senator Wagner was recognized and succeeded in making an anti-lynch- 
ing bill the unfinished business. A filibuster, led by a Texas senator, ulti- 
mately resulted in a compromise “special order” for consideration of the 
bill early in the next session.?? f 

When Senator Robinson submitted the compromise judiciary reform 
bill as a substitute for the measure reported adversely by the committee, 
he grimly warned that if a threatened filibuster developed, it would be a 
case of ‘ “dog eat dog.” ’8 Alleging that in a test of physical endurance 
he “would probably come out . . . better than those who are in opposi- 
tion,’’® an early vote was requested. As he had the votes necessary to 
control Senate procedure, recesses, rather than adjournments, were 
taken each day. Furthermore, to thwart dilatory tactics, a rule was en- 
forced which forbade more than two speeches on a subject in one day. By 
interpreting the rule to mean “legislative,” rather than “calendar,” day, 
opponents were to be limited to two speeches each against the bill.?° 
Furthermore, the president pro tempore decreed that a speech was com- 
pleted when one yielded for anything other than an interrogation, even 
a quorum call.” A plethora of points of order and parliamentary in- 
quiries, though time-consuming, failed to upset the chair’s constrictive 
rulings. The opposition dared not appeal the decisions lest an adverse vote 
portend its ultimate defeat. 

In retaliation, court bill opponents objected to all requests for unani- 
mous consent. Even the Administration’s farm bill could not be intro- 
duced until a new legislative day was begun. The court reformers agreed 
to consider “emergency” measures and conference reports if time limits 
were placed on discussion. As this qualification displeased Senator 
Wheeler and others, unanimous consent was lacking. For several days the 
deadlocked sides jockeyed for position, not only in the Senate but before 
the bar of public opinion. Senator Robinson’s death, however, suddenly 
destroyed his majority and ended the drama. In the failure to complete 
this experiment in defeating a, filibuster by a novel interpretation of the 
regular Senate rules, it is possible that a valuable precedent for the future 
was lost. i 

The bizarre history of the court reform bill affords yet another proce- 
dural novelty. After emasculation in committee, it again appeared before 
the Senate as an amendment to H. R. 2260. A brief explanation by its 
new sponsor was followed by desultory comment. Finding senators in- 


one to recognize; but when only one senator is standing and demanding recognition, 
the chair has no choice. When the present occupant of the chair was the presiding 
officer of another body, he could recognize a member in his seat and ask him to 
stand up.” Record, p. 11160. 233 Ibid. 

37 Record, p. 11241. 3° Ibid., pp. 8919-8921. 

38 Record, p. 8795. 3 Ibid., p. 9223. 
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attentive, the Vice-President hurriedly put the measure to a vote and 
declared it adopted by unanimous consent. When the stunned senators, 
including the Democratic whip, realized what had transpired, they de- 
manded the privilege of announcing their position on the bill. The Vice- 
President préémptorily ruled that: “Without objection, all senators will 
have an opportunity to extend their remarks in the Record as to how they 
had expected to vote on this bill.” 

Despite congressional inaction on several important proposals, more 
laws were enacted, both public and private, than in any recent first ses- 
sion, Probably more private bills were passed than in any year since 1907. 
To this abundance of bills the House contributed heavily; had not Senate 
committees failed to consider many House products, the total would have 
been higher. In the lower chamber, 1,506 measures were reported, a faw 
adversely. Of these bills, 710 were placed on the Private Calendar, now 
called on the first and third Tuesday of each month; 194 on the House 
Calendar; and 595 on the Union Calendar. From the House and Union 
Calendars, 531 bills were transferred to the Consent Calendar, called on 

the first and third Mondays. Of the 32 measures remaining on the Con- 
sent Calendar at the session’s end, one had been “passed over without 
prejudice” six times, and several others four times. The purpose of the 
calendar seems to be defeated when, by unanimous consent, such dila- 
tory devices may be substituted for.an objection. Of the 1,294 measures 
reported in the Senate, all were placed on one calendar, which was fre- 
quently called for the passage of “unobjected bills.” 

The quantity of House legislation was augmented by the liberal use 
of Calendar Wednesday for measures not suitable for the Consent Cal- 
endar. Whereas during the entire Seventy-fourth Congress only eight 

‘Wednesdays were devoted to the call of committees, 20 were thus em- 
ployed this year. Every House committee except Memorials had 
three unrestricted opportunities to present cherished projects. On June 
30, the Democratic leader declared: “This calendar has been called more 
in the last six months than in any four years of my experience in the 
House.” One bill, originally enacted on Calendar Wednesday,*® was 
passed over the President’s veto. Among the many bills thus passed were 
those dealing with the retirement of justices and the appearance of the 
attorney-general in constitutional cases. The former measure was respon- 

a Ibid., p. 10928. 

3: Instead of smothering resolutions aimed to embarrass the EETA 
committees often reported them adversely, accompanied by comment from admin- 
istrative departments. See, for example, the report of the Labor Committee, Record, 
p. 8531. 3 There was not one Calendar Wednesday during 1936. ` 

3 Record, p. 8564. Speaking of the Immigration Committee, Mr. Dickstein said: 


‘This is the first day we have had in 16 years. ” Ibid., p. 3013. 
# Record, P 3466. 
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sible for the retirement of Justice Van Devanter, and the latter, H. R. 
2260, was the ultimate vehicle of the Senate court reform compromise. 

Of the 27 discharge motions filed during the session, the only one signed 
by a majority of House members provided for the discharge of the Com- 
mittee on Rules from the consideration of H. R. 1507, the Gavagan anti- 
lynching bill. Endeavoring to forestall a vote on this motion, the Judi- 
ciary Committee, on Calendar Wednesday, called up a milder proposal 
sponsored by Representative Mitchell, Illinois negro. When Mr. Fish, 
after an attempt at filibustering, “raised the question of consideration,” 
the House voted not to consider the Mitchell bill.*7 Five days later, the 
Rules Committee was discharged from consideration of the Gavagan bill, 
which technically, the bill having never passed a standing committee, 
it had no power to consider.*® By this anomalous method, a Democratic 
House, despite the fervent exhortations of prominent Southerners,” 
finally accepted an anti-lynching measure. 

In March, Chairman O’Connor explained, in connection with the rule 
for consideration of the neutrality bill, that “The prime function of the 
Rules Committee is to serve the other standing committees of the House 
and the organization of the House. When it is considered that a measure 
is of sufficient importance to be laid before the membership for considera- 
tion, the Rules Committee acts, irrespective of the individual views of 
its members as to the merits of the proposals.’’4° When the Fair Labor 
Standards bill, previously approved by the Senate and in fulfillment of a 
Democratic platform pledge, was reported favorably by the Labor Com- 
mittee on August 7, it was expected that the Rules Committee would 
promptly give it the right of way. An alliance, however, of Southern 
Democrats and Republicans, comprising a majority of the committees, 
persistently refused to report out a special rule. As the project was too 
important to bring up under suspension of the rules, which permitted 
only 40 minutes of debate, and as it was too late in the session to use a 
discharge motion, the Administration was helpless. With impunity, these 
members usurped the function of law-making committees and defied a 
large majority of the House and the House leadership. Mr. O’Connor 
apologized thus: “Where I could borrow votes before to get out the 
Wagner bill and the Guffey coal bill, nobody is lending anything these 
days.” 4 

3” Record, pp. 4189-4141. 

38 Vide Mr. O’Connor’s speech. He exclaimed: “I am against lynching... but 
I could hardly be asked to discharge myself from something with which I had 
nothing to do.” Record, p. 4343. 

3° Vide Record for April 19, 1937. Even Speaker Bankhead asked that his name 
be called in order to register his opposition. Record, p. 4575. 

49 Record, p. 2764. 

ti Tbid., pp. 11664. See also pages 11665-11667. 
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Historically, the Rules Committee, officially the servant of the House, 
has often served as an agency of the White House in preventing the ex- 
pression of House sentiment. Rarely before, however, have both House 
and Administration been checkmated by its strategically situated mem- 
bers. Nevertheless, had all factions of organized labor been enthusiastic 
for the drastically revised wages and hours bill, Chairman O'Connor 
would have experienced less difficulty in arranging sufficient “trades” 
with Southerners to get the proposal before the House. In the special 
session, his bargaining power will be augmented. 

The region which supplied the chief opposition to the anti-lynching 
bill, and which checked the minimum wage and maximum hours project, 
also led a congressional attack on labor’s new weapon, the “sit-down.” 
The House Rules Committee revealed its conservatism in labor matters 
by favorably reporting a resolution to investigate. “sit-down strikes.” 
Though ably championed by those who fought the Gavagan bill, this new 
proposition “‘to curb lawlessness” was rejected by the politically-minded 
representatives, 236 to 149. 

One of the most heated controversies in the Senate involved the pro- 
posed Byrnes amendment to the bituminous coal bill. There was labor 
peace in the industry affected, yet Senator Byrnes capitalized the oppor- 
tunity to force a vote on the “sit-down issue.” Administration leaders, 
seeking to safeguard the President’s precarious position of neutrality in 
the labor war, unavailingly attempted several parliamentary tricks to 
sidetrack the amendment. After several days of maneuvering, a less 
politically harmful compromise was evolved. Administration leaders prom- 
ised that if the Byrnes Amendment were defeated, a resolution, con- 
demning not only “sit-downs” but the sins of employers also, would be 
promptly considered.“ Political foes of the Administration were chagrinea 
when the substitute proved to be a concurrent resolution which, unlike 
the expected joint resolution, did not require presidential action. Thus 
the condemnation of “‘sit-downs” and industrial spies was an expression. 
of congressional opinion, and did not place Mr. Roosevelt “on the spot.” 

FEizecutive Leadership. As a political leader, Mr. Roosevelt has answered 
the cry for national unity prevalent in the United States as elsewhere in 
a choatic world. With parties sectionally controlled, and congressmen 
harnessed to their localities, the President, especially if he be a political 
genius, has superb opportunities for becoming the hero of the masses. 
As the trusted champion of the vast majority who seek the “more abun- 
dant life,” Mr. Roosevelt was endowed with moral, but not legal, author- 


“ Record, p. 4215. . * Record, pp. 3903-3930. 

“ Record, pp. 3978-3993. The vote on the amendment was 36-48. 

“ Record, pp. 4118-4133. The vote on the innocuous concurrent resolution was 
76 to 3, 4 
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ity to improve our social and economic order. Our Chief Executive was 
reélected with a legislative mandate. Due to the separation of powers 
within our political parties, however, many Democrats elected to legisla- 
tive office did not endorse the personal platform of the party’s candidate 
for chief executive and chief legislator. Thus the President needed a dif- 
ferent set of talents to appeal, not this time to the multitude, but to 
congressmen, each devoted to the interests of his particular district. In 
-this respect, the President’s achievements during the first session were 
not notable. £ 

This does not mean that Congress undertook the function of legisla- 
tion. With few exceptions, it remained the arbiter between conflicting 
pressures. The main difference between the past session and its immediate 
predecessors was the diminution of the group of loyal New Dealers who 
adhere to the British formula of allowing the Administration tq govern, 
believing the interpretation of the government’s actions before the people 
to be their special duty. The nature of Mr. Roosevelt’s projects cost him 
much of this support. It is traditional that those who, yielding to other 
pressures, fail to ratify presidential proposals should disguise their oppo- 
sition as an endeavor to maintain the integrity and independence of the 
legislative branch of government. 

During the session, 63 formal messages were transmitted to Capitol 
Hill from the White House. In addition, Congress received 816 communi- 
cations from the executive departments. On thé session’s second day, after 
verifying the count of electoral votes, the Congress listened to the Presi- 
dent’s annual message, the sixth address personally delivered by Mr. 
Roosevelt. In this unique situation, the President explained: “For the 
first time in our national history, a President delivers his annual message 
to a new Congress within a fortnight of the expiration of his term of 
office. While there is no change in the presidency this year, change will 
occur in future years. It is my belief that under this new constitutional 
practice the President should in every fourth year, in so far as seems rea- 
sonable, review the existing state of our national affairs and outline broad 
future problems, leaving specific recommendations for future legislation 
to be made by the President about to be inaugurated.’ 

Prior to the inaugural, however, “‘specific recommendations” began to 
arrive. Although administrative reorganization had long been on the 
agenda, the concrete plans proposed were more far-reaching than antici- 
pated.” In early February, the drastic court-reform program descended 
upon Congress without warning, stunning even Democratic chieftains. 
The prestige of party leaders became seriously impaired, as they were 

* Record, p. 87. 


4! For an excellent treatment of administrative reorganization in the Seventy- 
fifth Congress, see note by Joseph P. Harris in the October number of this Ravinw. 
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often able neither to predict nor explain executive policies. “Burie : 


messages” joined “must: legislation” on the list of congressional ‘griév- -č - 


ances against the President. Some executive dispatches, nevertheless, ` 
" were warmly received. When the President proposed an investigation: of-., 
tax evasion and avoidance by the affluent, Congress responded’-with’_. `. 
alacrity, hopeful of finding a political scapegoat for diminished Treasury oe 


receipts. 


Thirty-eight congressional products failed to gain legal effect, due e k 
the President. Twenty-three of these measures were killed after-adjourn-. 


ment by the pocket or absolute veto. Of the seventeen bills returned 


‘to Congress with the President’s objections, two were repassed by more’ 


than a two-thirds vote and became law. This defiance of executive will 
was aided and abetted by powerful pressure groups, in one case organized 
agriculture, and in the other organized ex-soldiers. 

Many measures, furthermore, to which the President ultimately affixed 
his signature were not to his liking. A strenuous effort to modify the sugar 
production and control measure before it reached his desk was unavail- 
ing.*® Signing the bill reluctantly, the President verbally castigated the 


coalition of pressure groups responsible for its passage. The isolationist — 


faction which sponsored the neutrality law had, by the Nye investiga- 
tion, so effectively exploited nation-wide anti-war sentiment that apostles 
of other peace doctrines were helpless. Opposition to the neutrality 
bill was popularly deemed subservience to Wall Street and the munitions- 
makers. Thus Administration leaders, yielding several trenches, fought 
for presidential discretion in the application of the law. The compromise 
finally achieved, though severely restricting executive freedom, has not 
prevented Mr. Roosevelt from circumventing many of its mandatory 
provisions. 

In no instance during the session was a previous grant of presidential 
power curtailed, even though originally bestowed under emergency ccn- 
ditions for limited periods, All expiring grants of discretionary authority, 
such as those to negotiate trade agreements or regulate the gold content 
of the dollar, were renewed by ample majorities. By off-stage bargaining, 
the relief and Interior appropriation bills were rescued from temporary 
majorities which sought to alter or earmark the funds requested. During 
consideration of the latter measure, an illustrative incident occurred. 
After several nugatory amendments had been voted, the leaders in charge, 
finding the House “not in condition to do business,” and ‘not in as good 
humor as we usually are,” were compelled to request the House to stand 
in recess until Messrs. Rayburn and Bankhead returned from the White 


48 The majority leader stated in the House: “I want to assure you that the Presi- 
dent and all departments concerned are wholly opposed to these two paragraphs.” 
Record, p. 10755. Record, pp. 5984-59865. 
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$; House with further instructions. Were one to judge solely by Republican 
taunts, the conclusion would be inevitable that Mr. Roosevelt imperi- 
_ ously ‘dictated all legislation. 
ut. The Constitutional Crisis. General debate prevailed during the winter 
‘ ‘of 1936-87 over methods of harmonizing New Deal legislation, approved 
„vociferously by the voters, with the Constitution as applied by the courts. 
Among a wide variety of constitutional amendments seriously discussed 
“were many proposals to delegate new substantive powers to the national 
government, and numerous procedural devices restricting the right of 
courts to invalidate legislative acts. The exponents of a revised funda- 
mental law, nevertheless, were united only on the urgency of action and 
the method of formal amendment. 

Mr. Roosevelt, however, after pondering both the difficulties involved 
in framing an amendment which would render the government adequate 
to modern exigencies, and the political task of securing its proposal by 
two-thirds of Congress, and ratification in 36 states, fell under the influ- 
ence of a different gospel. It was contended by a few that the New Deal 
was not, or need not be, incompatible with the existing charter of govern- 
ment. The apparent incongruity, they alleged, was due to misinterpreta- 
tion by the incumbent judges. They predicted that when “enlightened” 
justices ascended the bench, the conflict between Congress and the courts 
would subside. Most of those, moreover, who desired constitutional doc- 
trine altered by “reinterpretation” were content to await patiently the 
toll of nature among the sitting “nine old men.” 

Mr. Roosevelt was not. He had already waited four years. In a startling 
move, with scant notice to his legislative coadjutors, he entreated Con- 
gress, February 5, 1937, to authorize the appointment of additional Su- 
preme Court justices, not to exceed six, as aids to those who, having 
reached the age of 70 after ten years of service, failed to retire in six 
months, A similar provision was requested with regard to the inferior 
courts, where a maximum of 50 new appointments was suggested. While 
this was essentially an overt effort of the President to induce Congress to 
collaborate in getting the Supreme Court to change the Constitution, an 
attempt was made to camouflage the issue by worthy incidental reforms. 
The plan was originally presented to prevent “hardening of the judicial 
arteries” by encouraging retirement, to speed up justice, to obviate con- 
flicting lower court decisions, etc. Later, after many had found this dis- 
guise too clever, the proposal was candidly defended as a short-cut 
method of amending the Constitution justifiable under the circumstances. 
If the American people were foolishly unwilling to renovate their archaic 
constitution by formal processes, as seemed to be true, it should be 
changed, as often: before, by judicial decree, lest democracy perish. Con- 


5° Ibid., pp. 5982~5985. 
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stitutional democracy could be preserved best by simply “unpacking” the 
Supreme Court. 

- The President’s message resulted in an almost unprecedented public 
furor. Protest mass meetings were held in New England towns; bales of 
critical telegrams and letters were sent to Washington; acres of editorial 
space were devoted to condemnation. The reform was attacked by those 
who, antagonistic to the New Deal program, cherished the existing court 
as a barrier to it. Numerous friends of social legislation, however, includ- 
ing Senators O’Mahoney and Wheeler, bitterly opposed this device for 
securing its legal validation. Whereas advocates of the President’s plan 
were compelled to defend both its objective and method, its enemies 
were those who deprecated either. Moreover, the opposition almost 


monopolized the opportunities for emotional appeal. Though technically , 


this proposal was among the most constitutional of New Deal projects, 
it was roundly damned as contrary to the spirit of the law and a menaca to 
American institutions. Mr. Roosevelt was excoriated as a ruthless dicta- 
tor seeking to remove the last vestige of constitutional restraint on his 
imperial sway. Even more than in the previous political campaign, articu- 
late citizens were opposed to Mr. Roosevelt. 

The legislative history of the President’s contrivance began when 
Senator Ashurst, loyal head of the Judiciary Committee, stultified him- 
self, in repudiating his earlier demands for a constitutional amendment, 
to espouse the new method. Protracted hearings were conducted by àis 
committee, a parade of 85 witnesses offering 1,500,000 words of testi- 
mony.*! After weeks of indecision, the committee acted, 10 to 8, to report 
the measure adversely. To the report a venomous opinion was attached 
flagellating the bill and its sponsor in scathing terms. This stinging rebuke 
to the President, their party chief, caused a reaction among some Demo- 
‘erats, Senator Robinson was now commissioned to salvage the wreck and 
endeavor to restore presidential prestige. Using persuasion, and mortgag- 
ing the patronage power, he marshalled a Senate majority for a com- 
promise proposal® which would have represented a substantial Roosevelt 
victory. By advancing the retirement age to 75, possible new Suprerce 
Court appointments were reduced to four, and not all simultaneously. 
Moreover, a limit of 20 was placed on additional judges for the lower 
courts, where the age-limit remained at 70. While in the throes of the 


Senate fight over this measure, Mr. Robinson suddenly died. Immediate. 


desertions dissipated the court bill majority. The President subsequently 


capitulated, allowing his adversaries to write the final court act, an incon- ' 


sequential concession to the demand for judicial reorganization. 
Such a remarkable dénotiment to a pense drama in which the Presi- 


E Record, p. 12016. 
n The amendment msy be found in tbid., p. 8727. 
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dent played a leading rôle was accomplished through a variety of sub- 
plots. Paradoxically, the President suffered such a severe defeat on the 
main battle front because many citizens decided that he had alreedy won, 
by flank attacks, most of the strategic positions involved. If his objective 
was to insure the constitutionality of vital New Deal measures, it was 
attained. The Supreme Court validated every contested New Deal stat- 
ute brought before it during the session. The Social Security Acts were 
approved, astonishing lawyers but quieting the fears of millions, The 
Wagner Labor Relations Act was found satisfactory in another unex- 
pected decision which incidentally mollified powerful court critics. Fur- 
thermore, the incumbents demonstrated that “enlightened” new justices 
were not needed to “reinterpret” the constitution. By reversing them- 
selves on the question of minimum wages for women, statutes not long 
previously disapproved were found constitutional. 

Under the leadership of Mr. Sumners, chairman of its Committee on 
the Judiciary, the House enacted several minor parts of the original pro- 
posal. That this was planned to aid the defeat of the main meesure was 
revealed by Mr. Sumners later. The Retirement Act was affered as 
“bait” to sitting justices to give Mr. Roosevelt a chance to make one or 
more regular appointments. Mr. Justice Van Devanter acted in accord 
with this scheme, nicely timing his retirement to have the greatest effect 
on the Senate Judiciary Committee. If Mr. Roosevelt had wanted to 
appoint a justice of the Supreme Court, his wish was now granted. Fur- 
thermore, the existing balance in the Court made the new appointee a 
pivotal man, With so much net gain from his Supreme Court engagement, 
a further attack by the President seemed unwarrantable. There was no 
longer a “constitutional crisis.” 

For the vacancy created in June by the retirement of Associate Justice 
Van Devanter, the Senate almost unanimously endorsed its majority 
leader, Joseph T. Robinson. Democrats deemed him worthy of such a 
reward because of his yeoman service as party leader; Republicans, know- 
ing his native conservatism, would have rejoiced at his elevation by Mr. 
Roosevelt. In this dilemma, the President chose to procrastinate. He was 
unwilling to “consent” to this Senate “nomination” unless several other 
appointments were available simultaneously. Thus Mr. Robinson ob- 
tained a personal stake in the success of the court reform compromise bill. 
His death left the President free to select an unmitigated liberal, prefer- 
ably one whose training was largely political. Mr. Roosevelt eschewed 
jurists who might “shrivel the constitution into a lawyer’s contract.’ 

In August, upon the liquidation of the court-reform fight, the President 

83 Record, pp. 9259-9265, 


_ ™ From the President’s Constitution Day speech. New York Times, September 
18, 1987. 
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suddenly dispatched to the Senate the nomination of Hugo L. Black, a 
loyal New Dealer from Alabama. Although immediate approval, without 
committee reference, of the nomination of a senator to high office is cus- 
tomary, this time unanimous consent was lacking.’ Only a cursory ex- 
amination of Senator Black’s past record was made by the Judiciary 
Committee, however, which, after a perfunctory hearing, recommended 
confirmation. On the Senate floor, the appointment was criticized because 
of the nominee’s meager legal background, his intense partisanship, and 
alleged affiliation with the Ku Klux Klan." Receiving assurance that he 
was not a member of that secret society,®’ and distrusting Senator Cope- 
land’s motive in pressing that issue, the Senate confirmed the nomination 
by a vote of 63 to 16.58 l 

- In his dealing with judicial matters, Mr. Roosevelt has not deoksi 
the political acumen shown in other fields. Furthermore, his notorious 
“luck” has been sadly lacking. Subsequent to his original court-reform 
message, he suffered a concatenation of “bad breaks.” These include 
Senator Robinson’s death, the appointment of Mrs. Graves to succeed 
„Senator Black, and the latter’s unexpected former Klan associations. 
When these quondam “un-American” activities were confessed in an un- 
paralleled radio broadcast by the new Justice, the President stood con- 
victed of carelessness in fulfilling a high responsibility. 

Pressure Groups. When a large and unified minority secures Adminis- 
tration support, its pressure on Congress is almost irresistible. Therefore 
it may seem anomalous that Mr. Roosevelt has had to call a New Deal 
Congress into special session to perform a neglected’ duty toward organ- 
ized labor and agriculture. The absence of positive and specific programs 
by these powerful minorities, provides one explanation. Moreover, the 
court quarrel] kept all other measures in the background until late in the - 
session. 

The minimum wage and maximum hours bill, though requested by 
the President “to extend the frontiers of social progress,’#* did not re- 

u Senator Johnson of California objected to immediate confirmation. Record, 
p. 11214.. Mr. Ashurst declared: “It is an immemorial usage of the Senate that 
whenever the Executive honors this body by nominating a member thereof. that 
nomination is confirmed without reference to a committee, for the obvious reason 
that no amount of investigation or consideration by a committee of the Senate 
could disclose any new fact or shed any new light upon the character, attainments, 
and ability of the nominee, because if we do not know him after long service with 
_ him, no one will ever know him.” Ibid. 

ës Only Senator Copeland pressed this charge. Record, p. 11622. 

® Senator Borah stated: “There has never been at any time one iota of evidence 
. that Senator Black was a member of the Klan.... We know that Senator Black 

. has said... that he was not a member of the Klan.” Record, p. 11651. 
s Record, p. 11657, This was after a motion to recommit the nomination for 


further stady was defeated, 66 to 15. Ibid., p. 11656. 
s In message to Congress, May 24, 1937. Record, p. 6455. 
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ceive the fervid support of all labor factions.® Even prior to drastic modi- 
fication in committee, labor leaders were hesitant in their endorsement. 
They were fearful that in acquiring new legal weapons in industrial rela- 
tions the use of economic pressures might be restricted.“ Had the fair 
labor standards bill appealed to them as a.panacea, it is highly probable 
that it would have been enacted. 

The political power of organized labor, however, was regularly re- 
vealed throughout the session. John L. Lewis intervened in behalf of the 
revised Guffey coal bill. Letters from Mr. Green were quoted on a wide 
variety of subjects. Testimonials from the latter were submitted by both 
sides in the controversy over the sugar control bill. Mr. Inglesias, the 

` Puerto Rican delegate, having observed the efficacy of this political tech- 
nique, sought to emulate his mainland colleagues by introducing letters — 
from the local Legion commander and Mr. Green. The latter had written: 
“I shall be pleased to speak to Marvin Jones and put in a good word for 
Puerto Rico relating to the importation of refined sugar into the United 
- States from Puerto Rico, as you suggested in your letter dated June 25.” 
Furthermore, all strong minorities usually insist on record votes, so that 
congressmen may not escape political responsibility for their actions. At 
one time during Senate consideration of the wages and hours bill, there 
were 12 roll calls within a period of two hours.“ 

With regard to agriculture, the policy of the New Deal has been to 
secure agreement among administrative officials and heads of farm or- 
ganizations prior to congressional action. The failure to achieve a united 
front is responsible for the current delay.- Secretary Wallace’s ever-nor- 
mal granary plan of crop controls has not received the unanimous bene- 
diction of agrarian leaders. Pending such a consolidation of strength, 
Congress has made a “token payment” in voting to give the farm bill 


6 In their national conclaves in October, leaders of both rival labor organiza- 
tions spoke disparagingly of the pending bill, embarrassing Rules Chairman 
O’Connor in his effort to get the measure before the House. New York Times, 
October 22, 1937. 

u Vide letter of William Green in re proposed Vandenburg amendments. “The 
amendments... are but a first ssep toward governmental control of unions—a 
step similar to that which led to the elimination of free trade unionism in Germany, 
Italy, and Russia.” Record, p. 9997. © See letter in the Record, p. 2568. 

& Record, p. 10965. Mr. Green’s letter on the other side may be found in bid., 
p. 10701. 

Record, pp.. 10266-10275. See also Senator Connally’s analysis of another 
Green letter, p. 10251. : 

In presenting the skeleton bil last July, Senator McGill explained: “The bill 
is in most of its parts a measure containing the provisions of proposed legislation 
recently briefly outlined in hearings before the Committee on Agriculture and For- 
estry by certain farm organization representatives and was worked out by them, 
as I am advised, in conjunction with representatives of the Department of Agricul- ` 
ture.” Record, p. 9117. 
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priority at its next session." Further evidence of the vigor of the farm bloc ` 
is found in the repassage over presidential veto of a bill extending re- 
duced interest rates on federal land bank loans.” 

During the past session, the ex-service organizations were prominent 
in only one legislative victary. When the President vetoed an act renaw- 
ing an expiring privilege with regard to level-premium war-risk insurance, 
little difficulty was experienced in mustering sufficient strength to over- 
ride the veto.** The National Commander of the American Legion, how- 
ever, in his annual report, scolded his followers for their apathy during 
the session, He explained: “Since 1932 we had been setting the stage 
for what could have been our big moment in the Congress of 1937.... 
The failure of our Universal Service Act to become a law was not due to 
the legislative blockade as much as to the apparent unconcern of the rank 
and file members of the American Legion. .. . While we rested, the oppo- 
sition flooded Congress with barrage after barrage of letters, telegrams, 
and post cards, objecting to the passage of our bill. Time after time, your 
legislative representatives and I, personally, appealed for counter bar- 
rages, but apparently in vain.... But we have not yet been defeated, 
action has only been postponed.’’* 

The battle over the neutrality bill was conducted largely by peace 
societies, Those who won the support of Congress now complain that the 
opposition group is more influential with the President in the application 
of the law. The American Bar Association gave mighty aid-to the con- 
gressional enemies of the President’s court scheme, and, allegedly,, in- 
curred a substantial deficit in dcing so. The contest over the revised 7ood 
and drug bill was almost a draw, those affected directly checking the 
larger number of interested consumers by better organization. During the 
final consideration of the housing bill in the Senate, page boys were uti- 
lized to distribute “propaganda” among the senators at their desks. 
Senator McNary exclaimed: “This is the boldest attempt to influence 
legislation I have seen in 20 years in the Senate. Doubtless the responsibil- 
ity lies with the organization that is opposing the limitation on the cost 
of housing.’’’? Senator Wagner rose to defend the pages, stating: 
“If that was improper, I take the full responsibility for it, and do not 
desire to have employees blamed. Perhaps I was wrong, but I thought shat 
any kind of enlightenment on the subject we were considering was per- 
fectly proper, and I suggested that the senators be given this particular 
information,” f 


® Senate Joint Resolution 207. Record, 12140; 
- 67 Record, pp. 8439-8443, 9553-9568. 
s Record, pp. 3466, 6722-6728, 6741-6747. 
** Report of Commander Colmery to annual convention of the American Legion. 
New York Times, September 20, 1937. 1% Record, p. 10635. n Ibid. 
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The lobby receiving most unfavorable publicity during the session was 
that maintained by domestic sugar refiners. Despite characterization by 
the President as “the most pernicious lobby I have ever seen,’’” it tri- 
umphed in Congress. In signing the measure after adjournment, Mr. 
‘Roosevelt explained: “The sole difficulty relates to a little group of sea- 
board refiners who, unfortunately, for many years were able to join forces 
with domestic producers in the maintenance of a continuing and powerful 
lobby in the National Capitol and elsewhere. .. . I am approving the bill 
with what amounts to a gentleman’s agreement that the unholy alliance 
between the cane and beet growers, on the one hand, and the seaboard 
refining monopoly, on the other, has been terminated by the growers. 
That means that hereafter the refiners lobby should expect no help from 
the domestic growers.” 

Politics. There was much evidence of politics in the 1937 session, as 
much as in the previous election year. Most of it, however, was personal 
and factional rather than bi-partisan. As in other years, Congress was 
used as a sounding board for personal campaigns for offices elsewhere. 
Representative Ellenbogen, hoping to abandon an active legislative for 
a judicial career, inserted in the Record several “extensions” suitable for 
future distribution. Upon becoming the Tammany candidate for the 
New York Democratic maycralty nomination, Senator Copeland 
promptly began campaigning in the Senate. He exploited the Ku Klux 
issue against Mr. Black; he found “outrageous” Britain’s plan to parti- 
tion Palestine;“ and to appeal to Harlem, he moved to attach an anti- 
lynching bill as a rider to a meastre limiting to 70 cars the length of inter- 
state trains.” 

The history of civil service legislation during a session usually sheds 
light on political motivations. This year the President wrote: ‘‘Please let 
me urge upon the Congress the desirability of placing all but policy-form- 
ing positions under the merit system.”” In the House, a measure was 
given a special rule which extended the classified civil service to include 
all postmasters. It provided that, at the expiration of their current terms, 
incumbents could be reappointed for life upon passing a non-competitive 
examination, thus “freezing” into the service many loyal partisans. New 
appointments were to be made by the Postmaster-General from a list of 
three certified by the Civil Service Commission. By making postmasters 
‘inferior officers” to be selected by the Postmaster-General rather than 


73 Ibid., p. 7689. See also p. 10743. 

ts New York Times, September 2, 1937. 

™ Record, p. 11139. % Ibid., p. 9807. 

te Ibid., p. 6985. The President also demanded that the merit system be ex- 
tended “upward, outward, and downward to cover practically all non pobo aoter 
mining posts.” Ibid., p. 222. 
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by the President, senatorial confirmation would be obviated. The Rep- 
resentatives expected to “advise” the Postmaster-General which ona of 
the three certified should be chosen. 
_ The bill was attacked from every angle." It was shown that under exist- 
ing presidential ordinances the highest ranking candidate received the 
appointment. In the Committee of the Whole, Republicans, finding their 
“anti-freeze” amendments rejected, joined with Democratic spoilsmen to 
emasculate the measure. When a record vote was forced on final passage, 
however, the enervating amendments failed, and the bill was passed.” 

This measure slumbered in a Senate committee throughout the session. 
When Senator O’Mahoney inquired about it in August, Senator McKellar 
replied that he had found “‘only four senators who are willing to say that 
they would vote for a bill taking away the right of confirmation of the 
Senate.” Contending that “from time immemorial it has been regarded 
as a prerogative’ of House members “to suggest to the Post Office De- 
partment the persons to be selected as postmasters,’’ Mr. O’Mahoney 
argued that Senate confirmation was “a mere formal gesture.” ® His dis- 
senting colleagues, however, prevented any such infringement of the 
“constitutional power of the Senate.” 

The distribution of patronage between the houses was a continual 
source of friction during the session. The Senate sought to safeguard the 
public by stipulating that all employees earning less than four or five 
thousand dollars yearly be appointed under the merit system, while the 
remainder be subject to Senate scrutiny. The House, on the other hand, 
insisting that application of the merit system to petty officers was un- 
wise, demanded that senatorial politics be eliminated among the better- 
paying positions. This controversy can be illustrated aptly by the 

remarks of ‘Senator Walsh in presenting the conference report on the 
- housing bill. He explained: “The House removed from the measure... 
every provision relating to the civil service laws or the Classification 
Act.... This difference was one of the most bitterly fought and con- 
tested features of the bill, and the result of our deliberations was that a 
compromise was reached which provides that all employees whose salaries 
or wages are in excess of $1,980 shall be exempt from the civil service 
laws. ... They... resisted very strongly the provision in the bill as it 
passed the Senate that employees whose salaries are in excess of $4,000 
should be confirmed by the Senate. A compromise was reached providing 
that employees whose salaries were in excess of $7,500 should be subject 
to Senate confirmation.®'. . . Behind it all, I believe, is a growing feeling 
that this power in the Senate tends to make those in authority consult the 

™ Record, pp. 623-648. 


18 Ibid., p. 643, and New York Times for January 29, 1937. 
™ Record, p. 10495. 80 Thid. t Ibid., p. 12281. 
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members of the Senate aiher than A A of the Hotise 1 in matters of 
appointments,” ® ai 

Although perfect party fronts were Kid on no roll call E the 
session, the Republicans often achieved a fair degree of unanimity. Demo- 
cratic whips, especially in the Senate, were infrequently able to muster 
90 per cent of their huge forces for Administration measures. An old guard 
squad of Democratic warriors, however, believing implicitly in party 
loyalty, faithfully followed the President. They did not reason why; they 
obeyed orders, It is traditional that majority leaders in each house ac- 
cept this rule of the political game. Thus Mr. Robinson bravely fought for 
measures which were not to his liking, and Alben Barkley, after becoming 
leader, voted hopelessly to sustain a presidential veto of a measure he had 
formerly sponsored. This philosophy accounts for Senator Ashurst’s 
amazing inconsistency on the question of judicial reform. Mr. Sumners, 
of the comparable House committee, reacted differently. Likewise Vice- 
President Garner, a veteran advocate of “follow the leader, 4g rumored 
to be wavering in his fealty to “the boss.” 

President Roosevelt endeavored to capitalize the sentiment of parti- 
sanship by making the court issue a Democratic cause. Addressing party 
“vietory dinner” celebrants on March 4, his judicial reforms were pro- 
claimed indispensable to the execution of Democratic campaign pledges.™ 
Members of the party, however, could not be deterred from open rebel- 
lion. Furthermore, the Republicans, unanimously opposed to the court 
project, shrewdly declined to lead the fight lest they supply the Demo- - 
crats with a rallying cry to party battle. 

After internecine strife had exerted a devastating effect upon party mor- 
ale, a unique plan was evolved to restore Democratic harmony. In June, 
the President repaired to an island in Chesapeake Bay where all male 
Democratic legislators were invited for an old-fashioned political picnic. 
Congress was adjourned so that members could attend with clear con- 
sciences. For three days, good fellowship and fraternity prevailed as 
Democrats joked, fished, and ate. The President’s “charm school,” 
nevertheless, though it paved the way for the ill-fated court compromise, 
failed to achieve any enduring results. 

A vital question confronting the President involves the future of the 
Democratic party. Controlling its machinery, he must determine its 
immediate destinies. It can be turned to the right or left. It can be led on 
fruitless crusades, or made the guardian of the status quo. Possibly even 
Mr. Roosevelt would like to know where he will take it. 

O. R. ALTMAN. 

Williams College. 


® Tbid., p. 12283. ® Ibid., pp. 9555 and 9566. 
u New York Times, March 5, 1937. t Ibid., June 25, 26, 27, 1937. 
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Government Corporations and Federal Funds.* The increasing use of 

the government corporation in the conduct of governmental business 
. enterprises is one of the most significant of recent trends in public ad- 
ministration. Indeed, the corporate device represents one answer to the 
charge that government is so poorly organized and so beset by red tape 
that public operation of economic enterprise is inevitably sluggish and 
inefficient. Most notably during the mobilization crisis of 1917 and the 
depression years following 1929, when speedy and vigorous action was ` 
needed, the federal government has relied heavily upon government cor- 
porations which could cut through red tape and “get things done.”! Also 
in more normal times, however, particular enterprises somewhat isolated 
from regular governmental activities have been carried on in corporate 
form.? 

The use of federal funds by these corporate agencies raises the serious 
problem of reconciling managerial freedom and efficiency with adequate 
controls, responsibility, and accountability. Without exception, the 
government corporations have enjoyed a measure of freedom in financial 
matters which differentiates them from the regular departments and 
establishments in the federal administrative branch. Even Federal Prison 
Industries, Inc., which must observe all governmental laws and regu- 
lations in matters of expenditure, and which is subject to complete audit 
control of the General Accounting Office, nevertheless enjoys a permanent 
appropriation, and consequently is freed from the necessity of annual 
appearances before Congress in order to secure funds. At the other ex- 
treme, such agencies as the Inland Waterways Corporation have the 
perennial use of their capital, freedom in expenditures from regular gcv- 
ernmental procedures, unrestricted power to retain and utilize earnings, 
and complete freedom from the jurisdiction of governmental accounting 
and auditing officers. In between these extremes, the majority of corpora- 
tions enjoy varying degrees of freedom—a freedom in some cases rather 


* This subject is treated more fully in the author’s forthcoming monograph on 
+ government corporations. 

1 For a full account of United States experience with the wartime corporations, 
see H. A. Van Dorn, Government-Owned Corporations (1926). A list of the more 
important “recovery” corporations would include: Reconstruction Finance Car- 
poration, Tennessee Valley Authority, Home Owners’ Loan Corporation, Federal 
Deposit Insurance Corporation, Federal Savings and Loan Insurance Corporation, 
Commodity Credit Corporation, Electric Home and Farm Authority, Export-Im- 
port Banks, Federal Subsistence Homesteads Corporation, Federal Surplus Com- 
modities Corporation, R.F.C. Mortgage Company, Federal Farm Mortgage Cor- 
poration, Tennessee Valley Associated Codperatives, Federal Prison Industries, 
Inc., and the banks for codperatives and production credit corporations within 
the Farm Credit Administration structure. 

2 For example, the Panama Railrozd Company, the federal land banks, the 
federal intermediate credit banks, and the Inland Waterways Corporation. 
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clearly outlined in the statutes, in others the subject of differing inter- 
pretations and even dispute. For example, the Commodity Credit Cor- 
poration is expressly authorized to utilize its earnings in operation;‘ the 
Electric Home and Farm Authority has asserted and acted upon a similar 
power, in the absence of statutory provisions and in opposition to the 
contention of the Comptroller-General.® 

The primary reason for extending to government corporations a large 
measure of financial freedom has to do with the nature of the activity 
which is undertaken. With but few exceptions, the corporate device has 
been utilized in the conduct of business undertakings of a character or- 
dinarily associated with private enterprise, rather than in the administra- 
tion of functions more clearly “governmental.” Thus, the majority of 
federal corporations have been directly engaged in banking and credit 
activities; others have operated transportation services in particular lo- 
calities; still others have engaged in such business undertakings as the 
purchase and distribution of foodstuffs, the production and sale of hydro- 
electric power, and the construction and maintenance of housing facilities. 
These functions are of a dynamic nature which demands different treat- 
ment from that afforded routine governmental activities. Hence, it has 
been realized that regardless of the value of general restrictions and regu- 
lations for controlling the financial transactions of the relatively stable 
old-line departments, the successful entry of the government into com- 
mercial and competitive fields demands flexibility and an absence of red- 
tape in administration. This flexibility might have been achieved in sev- 
eral ways. There is undoubtedly much truth in the following statement 
of Mr. Louis B. Wehle: “To a great extent, the phenomenal growth of 
the government-controlled business corporation in America could have 
been avoided, if an early distinction could have been made between the 
static regulatory function and the dynamic business function, and if 
there could have been lent to the performance of the business function 


3 The T.V.A. and the Merchant Fleet Corporation particularly have become in- 
volved in serious disagreement with the Comptroller-General over the proper inter- 
pretation of statutory provisions relating to the manner of expenditures, the utiliza- 
tion of earnings, and the nature of the audit required. However, the financial powers 
of corporations created by executive officers under general statutory authorization 
to create necessary “‘agencies” are even more uncertain. Comptroller-General 
McCar! in effect destroyed the Public Works Emergency Housing Corporation 
by refusing to sign a warrant transferring funds to that agenoy. (Decision of Janu- 
ary 11, 1934.) 

449 Stat. 4. 

5 Mr. McCarl’s contention that the E.H.F.A. earnings must be covered into the 
Treasury and withdrawn only on accountable warrants is contained in an un- 
published letter of December 14, 1935. A similar dispute with the Export-Import 
Banks was settled when Congress expressly sanctioned the position taken by cor- 
poration officials (49 Stat. 4). 
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by departmental officers a reasonable freedom from abstractly sound, yet 
antiquated, restrictions upon their procedure.’’® l 

However, the answer of Congress to the need for flexibility in commer- 
cial enterprises has been the government corporation. The case of the 
Federal Barge Lines is an excellent illustration. From 1920 until 1924, this 
war-time heritage was operated under the Inland and Coastwise Water- 
ways Service, an agency dependent upon annual congressional appropria- 
tions and subject to the regular governmental purchasing and auditing 
procedures. The results were discouraging, and particularly did the help- 
lessness of the Service in the face of emergencies requiring immediate 
but unforeseen expenditures prompt officials to make an urgent request 
that Congress remedy the situation.’ As a consequence, the Inland Water- 
ways Corporation was created in 1924 as an agency which could effec- 
tively test the economics of water transportation by operating the Fed- 
eral Barge Lines in competition with the railroads and other carriers. 
Conducted along the lines of a private business, with ample funds and 
freedom from governmental restrictions, the I. W. C. has been very suc- 
cessful in contrast to its predecessor.® Business enterprises, whether pri- 
vate or public, in order to be successful, must be able to meet emergencies 
promptly, make economical purchases, undertake needed improvements, 
and dispense with overly-legalistic and expensive forms and procedures. 
The fact that government corporations have been utilized primarily in 
the conduct of such enterprises i is thus a major element in any explanation 
of the freedom which they enjoy. 

Another significant factor has been the need for speed in carrying on a 
temporary or emergency program. The urgency of the situation was fre- 
quently pointed to as justifying the large powers and the flexibility 
granted the war-time corporations, and action and accomplishment took 
precedence over cautious restrictions and controls. Unquestionably, the 
temporary nature of the corporations created was a factor in securing the 
acquiescence of many who would have viewed any such grants of freedom 
on a permanent basis as fraught with danger.® Perhaps to a slightly lesser 

° Louis B. Wehle, ‘‘Government-Controlled Business Corporations in America 
and Europe,” 10 Tulane Law Review (1935), p. 94. 

7 See the convincing testimony of General [then Colonel] Ashburn, before the 
House Committee on Interstate and Foreign Commerce, Hearings on H. R. 6647, 
68th Cong., 1st sess., 1924. 

* See M. E. Dimock, Developing America’s Waterways (1935). Eloquent tribute 
to the relative success of the I.W.C. is the admission of an avowed opponent of 
government operation that a “new formula” has been found by which government 
can be successful in business. See Herbert Corey, “Uncle Sam Finds a Formula 
for Competing with the Carriers,” Public Utilities Fortnightly, Vol. VIII, No. 7 
(1931), p. 389. 

‘For example, consider the following statement of Paul M. Warburg, vice- 
goyernor of the Federal Reserve Board, with respect to the proposed War Finance 
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degree, the economic emergency of the past six years has influenced Con- 
gress and the President in defining the powers of the New Deal corpora- 
tions. Illustrative is the H.O.L.C., which was organized to give prompt 
relief to distressed home-owners on as large a scale as possible. As Con- 
gressman Boylan said in the House when opposing restrictive provisions: 
“The gentleman knows this is emergency legislation. The gentleman 
knows also that were we to wait for civil service examinations, and what 
not, perhaps the exigency necessitating this legislation will have passed.'° 
Another example is the Reconstruction Finance Corporation, which was 
designed as a temporary agency and empowered to give immediate relief 
to financing institutions caught in the depth of the depression. Speed was 
an important factor, and in establishing an agency which could extend 
relief with as little delay as possible, Congress drew upon the emergency 
War Finance Corporation as a model. War-time and depression experi- 
ence thus indicates that government corporations created for emergency 
purposes have been granted extraordinary powers largely because of the 
urgent need for quick and untrammelled action. 

There have always been those who oppose the grant of any extra- 
ordinary financial powers to governmental agencies operating in corpo- 
rate form. Various reasons are brought forth, but in general the argument 
progresses along somewhat the following lines: public money is expended 
and received, and Congress has the duty of exercising control thereover; 
general restrictions and procedures have been developed to insure honest 
administration, and they should be applicable to government corpora- 
tions as well as to non-corporate agencies; there is no sound reason why 
corporations should not be subject to the jurisdiction of Congress’ central 
“watch-dog,” the General Accounting Office; and finally, there is great 
danger that “freedom in financial transactions’ will grow into waste, 
extravagance, and irresponsibility. 

There can be no disputing the fact that government corporations must 








Corporation: “I would like to make it as emphatic as I can that I think this is 
only an emergency institution for this war, and that it would be a very unfortunate 
thing if an institution of this kind were to be permitted to exist after the conclusion 
of peace, and that is one of the reasons why I think these powers are better lodged 
in the corporation than in the government, because the corporation automatically 
ceases to have power to operate, yet upon the conclusion of peace the government 
could go on.” (Hearings before House Committee on Ways and Means, February, 
1918, pp. 41-42.) 1077 Congressional Record, p. 2569. 

1 See James M. Beck, Our Wonderland of Bureaucracy (1932), p. 128; O. R. 
McGuire, “Government by Corporations,” 14 Va. Law Rev. (1928), 186; cf. views 
of the late Mr. Buchanan, 79 Cong. Rec., p. 3261, and the late Senator Schall, ibid., 
pp. 1546 f. Comptroller-General McCar! always deplored the fact that many gov- 
ernment corporations were “not subject to the statutory restrictions or safeguards 
which experience has taught are nacessary in the expenditures of public funds,” and 
repeatedly recommended “remedial’’ legislation by Congress. 
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be held adequately responsible for their stewardship of public funds. 
- Under our form of government, this means that they must be held re- 
sponsible to Congress, either directly or indirectly, since that body is the 
guardian of the public treasury. In the broadest sense, congressicnal 
control is maintained through the statutory definition of the major pur- 
poses to be served by a particular corporation. Such provisions vary 
widely in nature and in the length of detail, but every corporation is pro- 
vided with these major statutory guiding lines, and all financial opera- 
tions must be governed accordingly. This is true not only of the corpora- 
tions expressly created by federal statute, but also of those organized 
under executive order. The case of the Public Works Emergency Housing 
Corporation is illustrative, since the Comptroller-General and the Attor- 
ney-General concurred in ruling that the corporate powers of that agency 
could not legitimately exceed those necessary to carry out the public- 
works program as outlined by Congress in the National Industrial Re- 
covery Act.” 

Congressional determination of the major purposes and policies of 
government corporations is indisputably desirable. Within this larger 
framework, however, there are several alternative degrees of control. 
On the one hand, such detailed regulations and restrictions may be im- 
posed in the statutes that administration is hampered and the advantages 
of the corporate device nullified. At the other extreme, a corporation may 
within its vague statutory guides enjoy complete freedom in financial 
transactions, and may be free from any periodic check-up by Congress 
or its agents, thus dangerously approaching irresponsibility. Finelly, 
there is a large middle ground where administrative freedom may be so 
guided through adequate controls as best to serve the public interest. It 
is this latter field which needs to be outlined. Because of the great varia- 
tion in organization, purposes, and activities which characterizes our 
federal corporations, generalization is hazardous, but in any event, the 
attempt to pick out some guiding considerations seems worth the effort.” 

With regard to the supplying of capital, Congress has freed most o? its 
corporate agencies from the necessity of annual appropriations by sub- 


1 The Comptroller-General’s decision was rendered on January 11, 1984—that 
of the Attorney-General on February 7, 1934. Both are interesting commentaries 
on the creation of government corporations by executive officers. 

13 Mr. Oliver P. Field’s suggestion that Congress enact a general statute under 
which all federal corporations could be created calls attention to the unsatisfactory 
and haphazard legislative treatment of such agencies. However, one is inclined to 
wonder whether a statute drawn in the detail recommended by Mr. Field would 
not impose upon all corporations a dangerously rigid uniformity. Certainly, at the 
present time Congress could advance far in the development of guiding principles 
without danger of rigidity. See O. P. Field, “Government Corporations: A Pro- 
posal,” 48 Harvard Law Review (March, 1935), p. 775. 
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scribing to an amount of capital stock varying according to the nature of 
the enterprise concerned. Where Congress has determined as a matter 
of policy the desirability of undertaking a particular business activity, 
and desires maximum efficiency and continuity of administrative policy 
in the conduct of that business, the practice of subscribing to capital 
stock is quite satisfactory. It leaves with Congress the determination of 
the amount which the government should invest in the activity, and yet 
has the following advantages over a system of annual appropriations: the 
danger of a half-completed program, curtailed by lack of funds, is mini- 
mized; the removal of uncertainty surrounding the annual supply of 
funds is conducive to continuity of policy and administrative efficiency; 
the danger of congressional interference in the details of administration, 
as through restrictive riders on appropriation bills, is done away with; 
and finally, the corporation’s operations are not paralyzed for several 
weeks each year while laborious and detailed preparation is made for the 
annual appearance before congressional appropriations committees. A 
system of stock subscription, kowever, should by no means be made the 
cloak for uncontrolled expansion and entry into new fields of activity. 
The utilization of capital within the broad limitations and purposes of the 
incorporating statute should prevent such abuses, and capital outlays in 
new though related fields should require express congressional authoriza- 
tion. Illustrative are the periodic expansion of R. F. C. lending powers 
through congressional action,“ and the extension of I. W. C. activities to 
additional river systems.!* It is where a field of business activity can be 
fairly well delineated and congressional policy with respect thereto well- 
defined, that the corporate device, with its permanent capitalization, 
reaches its greatest serviceability as an administrative vehicle. 

In addition to initial capitalization, many of the federal corporations 
have secured supplementary funds through their borrowing power. This 
is particularly true of the banking and credit corporations.’” It has been 
the practice of Congress to place a maximum limitation upon the borrow- 
ings of the several corporations, and this seems to be a desirable yet not 
too restrictive measure of control. For the most part, borrowings must 
be made on the corporation’s own credit and security, and thus there is a 


1 See Reconstruction Finance Corporation Act, With Amendments, currently com- 
piled in R.F.C. offices, passim. 1 See Pub. No. 389, 74th Cong. 

16 As an illustration, the United States Grain Corporation, in financing the pur- 
chase of the 1918 wheat crop, was able to borrow $385,390,000 upon its own credit. 
See Frank M. Surface, The Grain Trade During the World War (1928), p. 444. 

17 The occasional magnitude of these borrowings may be seen in the fact that 
through 1934 H.O.L.C. bonds totalling $2,416,980,025 had been issued. Second An- 
nual Report of the Federal Home Loan Bank Board, 1934, p. 87. As of September 30, 
1935, notes of the R.F.C. totalling $4,072,574,166.67 were outstanding. Quarterly 
Report of R.F.C., September, 1935. ` 
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tangible advantage in sound condition and good management. Occasion- 
ally, however, the guaranty of corporation bonds has been resorted to by 
the government in order to secure needed funds on the most favorable 
terms.!! The sacrifice of self-reliance has been justified on the grounds of 
the urgency of the program concerned and the immediate need of funds. 
In the case of activities primarily of an emergency and relief nature, such 
as the work of the R.F.C. and the H.O.L.C., the justification seems suffi- 
cient, whereas in other more permanent corporate undertakings the gov- 
ernment guaranty of borrowings is not desirable. Where large bond issues 
are concerned, and particularly where government guaranty is provided, 
Congress has often required the approval of the Secretary of the Treasury 
in corporation borrowings. This is done in order to secure harmony with 
the borrowing activities of the government itself, and such an arrange- 
ment provides a reasonable and desirable measure of control. 
Experience indicates that the majority of business enterprises carried 
` on by government corporations cannot be subjected to the general restric- 
tions and regulations which usually surround the expenditure of public 
funds without seriously endangering efficiency and economy. This fact 
has been appreciated by Congress, and most of the corporations have 
been exempted in practice, although it is only in recent years that express 
statutory authorization has been given government corporations to ‘“‘de- 
termine the manner” in which their expenses shall be incurred, allowed, 
and paid.!* In the conduct of a complex banking business, it is inevitable 
that immediate action without compliance with governmental red-tape 
will continually be required. Let us take an illustration from the experi- 
ence of the Export-Import Bank. An American manufacturer selling 
goods abroad wishes to know, before submitting his bid, the terms on 
which the bank will finance him. A protracted delay means loss of the 
business. Unless the Bank can make an immediate commitment, without 
submitting it to the Comptroller-General for approval, such applicants 
‘ cannot be given financial assistance. A huge construction program like 
that of the T.V.A. can be most efficiently carried on if purchases and 
contracts are made intelligently, without blind adherence to rigid rules 
regarding acceptance of the lowest bid, the drawing of lots in cases of 
identical bids, etc.; the engineering judgment so valuable to private 
construction undertakings is just as valuable when government takes 
upon itself similar activities.2° Purchasing operations like those of the 


18 Notably in the case of the R.F.C., the H.O.L.C., the Farm Mortgage Corpora- 
tion, and the T.V.A. 

19 R.F.C. (47 Stat. 6), Federal Deposit Insurance Corporation (48 Stat. 94), 
Farm Mortgage Corporation (48 Stat. 172), H.O.L.C. (48 Stat. 132), Federal Sav- 
ings and Loan Insurance Corporation (49 Stat. 298). . 

20 For a thorough exploration of this question, see Chairman Morgan’s testi- 
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Panama Railroad Company’s commissary division can be successful only 
if discretion and ingenuity may be exercised.™ Advertising for bids is 
quite satisfactory as the normal procedure in purchasing matters, but 
when as a strict requirement it prevents taking advantage of favorable 
market prices in particular instances, the net result is an added expense 
that should not be inflicted upon a business enterprise. 

The importance of the purchasing problem is much greater for some of 
our federal corporations than it is for others. In the case of the banking 
and credit agencies, the purchase of office supplies and equipment is such 
a small part of total financial operations as to be relatively insignificant. 
Such purchases can be standardized and conducted under regular govern- 
mental rules without serious handicap to administrative efficiency. Pur- 
chase of standard supplies from the regular government contractors may 
indeed be economical, while at the same time preventing possible abuses 
under a more flexible arrangement. On the other hand, where govern- 
ment corporations are concerned with the construction, maintenance, 
and operation of huge physical plants or the securing of products and 
materials for resale in a competitive market, the purchasing problem is of 
vital importance to the success of the enterprise, and purchases must be 
made with a freedom conducive to the greatest efficiency and economy.” 
The Panama Railroad Company, the Inland Waterways Corporation, 
and the Tennessee Valley Authority are the best present-day examples 
of this type of corporation. During the fiscal year 1935, commitments 
of the T.V.A. for purchase of construction and plant equipment, fur- 
niture and fixtures, materials, services, and supplies approximated 
$25,673,378.90.% 

The overhead cost of settling small claims against a business under- 
taking in the regular governmental manner—that is, through adjustment 
and settlement in the General Accounting Office—often would extend to 





mony before the House Military Affairs Committee, Hearings on “Tennessee Valley 
Authority,” 74th Cong., 1st Sess., May, 1935, pp. 557 ff. 

% This division annually purchases over $5,000,000 worth of merchandise for 
resale to the government, the Canal, and individuals and companies within the 
Canal Zone. In purchasing articles for resale, the Panama Railroad Company must 
consider their attractiveness to its customers, and must satisfy the whims and de- 
sires of such prospective purchasers rather then the bare requirements of a specifica- 
tion. 

™ After years of experience in the management of one of England’s public enter- 
prises, Mr. Frank Pick made the following statement: 

“Private enterprise may buy whatever it pleases and on whatever terms it 
pleases. A public utility undertaking, being open to challenge on preferences, on 
favouritism, on even baser grounds, protects itself by going to tender and accepting 
the lowest tender, other things being equal. Ye this ts maybe the least eficient way 
of buying.” (Public Admin., Vol. XIII, p. 135). Italics mine. 

n Annual Report of ihe Tennessee Valley Authority, 1935, p. 51. 
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many times over the amount of the claim involved. Much more economi- 
cal is the practice of the T.V.A. with respect to claims arising in connec- 
tion with its reservoir clearance activities. Minor damages to cultivated 
ground are paid for on the spot, and the delays and expense involved in 
adjudication by the General Accounting Office are avoided. Other cor- 
porations, such as the farm credit banks and the Commodity Credit Cor- 
poration, write off small errors where payment or collection would in- 
volve unreasonable expense. A centralized and overly-formalized pro- 
cedure in such matters is an unnecessary handicap to business success. 

Occasionally, as in the case of Federal Prison Industries, Inc., with its 
relatively small expenditures, the application of regular statutes and 
rules does not work a hardship. This is exceptional, however, and it is 
interesting to note that even Comptroller-General McCarl, the chief 
advocate of strict regulation in expenditures, conceded now and again 
that the business operations of certain government corporations cannot 
be carried on successfully under regular procedures.* Mr. McCarl’s plea 
' that exemption, if intended by Congress, be expressly given, is a reason- 
able one, and explicit provisions in the R.F.C., H.O.L.C., and Federal 
Savings and Loan Insurance Corporation Acts are a marked improve- 
ment over earlier exemptions which, though apparently intended, were 
only implied. 

One outstanding characteristic of most government corporations has 
been the sale of goods or services from which the receipts and earnings 
have comprised an essential part of the expendable funds. In contrast to 
receipts of the regular departments and establishments, corporation earn- 
ings have with few exceptions been available for operating expenses, 
capital improvements, and the building up of reserves and surpluses. 
The immediate deposit of earnings in the federal treasury as miscellaneous 
receipts has seldom been required. Sometimes the retention of earnings 
is expressly authorized in the statutes; sometimes the excess over operat- 
ing expenses is committed to a particular use such as the building up of 
reserves; frequently, the right to retain and utilize earnings has been 
asserted as an implied corporate power. 

There are several advantages, as Congress has recognized, in the avail- 
ability of earnings for further use in the particular enterprise from which 
they arise. In the first place, such a system goes a long way toward 
making a successful corporation self-sufficient and beyond the need for 
further appropriations; the large majority of federal corporations meet 
their operating expenses from their own proceeds. Secondly, the in- 


“ See, for example, Annual Report of the Comptroler-General, 1932, p. 15. While 
making this concession in theory, the Comptroller-General continued to disallow 
expenditures which a reasonable application of the theory would seem to juszify. 
Bee infra, note 36. i 
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centive to keep operating expenses well within earnings and still show a 
surplus is a valuable aid to efficient operation. Corporation officials, 
whether in private or public fields, undoubtedly take pride in a commend- 
able financial record, and strive to maintain and better previous stand- 
ards. The Panama Railroad Company, with its enviable record, is a case 
in point.” In the third place, serious capital impairments may be pre- 
vented, and needed replacements and improvements may be made. For 
the banking and credit agencies, it is essential to maintain unimpaired 
capital and to build up reserves and surpluses with which to meet un- 
expected losses from loan transactions. If earnings may be retained for 
these purposes, the business position of the corporations is greatly 
strengthened. In the case of the F.C.A. corporations, earnings above oper- 
ating expenses are required by law to be applied to the restoration of im- 
pairment, if any, of capital and paid-in surplus.” On the other hand, the 
Panama Railroad Company, the Inland Waterways Corporation, the 
Tennessee Valley Authority, and other such corporate enterprises which 
involve the maintenance and operation of large physical plants have a 
problem not shared by the banking agencies—namely, that of making 
needed replacements and improvements in physical plant and equip- 
ment. Reserves for depreciation must be accumulated, and such factors 
as increased business, technological advances, and competition will from 
time to time demand outlays for new property and equipment if the 
enterprise is to be progressively conducted. The Panama Railroad Com- 
pany, for example, has been able to increase its capital assets from ap- 
proximately $11,000,000 in 1904 to $34,600,660.12 in 1935 through the 
employment of part of the company’s earnings for the purchase of rolling 
stock and equipment and the improvement of property.?” Congressional 
sanction of the use of earnings for such purposes is very desirable. Finally, 
the use of earnings normally insures the availability of operating capital 
for meeting emergencies and unforeseen contingencies without expensive 
delays. One of the greatest blows to the Inland and Coastwise Water- 
ways Service resulted from its inability to meet a serious emergency 
caused by an unprecedented drop in the river level in 1922. Much business 
was lost as a result of the fear of shippers that the service would be dis- 
continued.? Such an eventuality would have been impossible if the Inland 
Waterways Corporation, with its power to. retain earnings and build up 
reserves, had been in existence. 

Empowering government corporations to retain and utilize earnings 
does not mean that the government is deprived of any ultimate profits 


* See M. E. Dimock, Government Operated Enterprises in the Panama Canal Zone 
(1934). 2¢ See, for example, 48 Stat. 259, 263. 

Annual Report of the Panama Railroad Company, 1935, p. 8. 

*8 See Van Dorn, op. cit., p. 220. 


1104 THE AMERICAN POLITICAL SCIENCE REVIEW 


which may accrue. Thus, temporary agencies such as the war-time cor- 
porations or the R.F.C. have been acquired to turn over all assets upon 
liquidation, and rightly so. In the case of the more permanent corpora- 
tions, provision may well be made for the return of any excess profits to 
the federal treasury—witness the annual dividends of the Panama Rail- 
road Company.” However, profits such as those made by the P.R.C. 
are exceptional, and in operations such as the extension of credit, in which 
the policy of the government is to keep interest rates as low as possible 
while covering expenses, the question will not arise. 

The problem which has been least satisfactorily settled in so far as 
our government corporations are concerned is that of providing suitable 
methods of accounting and auditing control. Some corporations are en- 
tirely free from any form of governmental audit, and the only periodic 
check-up of their financial transactions is that made in the annual audit 
conducted by private accountants. Others are subjected to all of the regu- 
lar governmental procedures, and must submit complete accounts and 
supporting papers for a continuous audit by the General Accounting 
Office. The majority, however, have been on a middle ground which is 
often poorly defined, with the result that auditing matters become the 
subject of debates and frequently bitter disputes with the governmental 
accounting officers. Neither of the two extremes seems to secure the 
proper responsibility in the use of public funds together with the flexi- 
bility needed for efficient administration. However, while the ideal solu- 
tion lies somewhere in between, it should be possible to define the pro- 
cedure in such a way as to eliminate much of the uncertainty and bicker- 
ing which have so frequently appeared in the past. 

The subjection of all government corporations to the ‘‘auditing’’ con- 
trol of the General Accounting Office as that agency is now constituted 
would be a serious mistake. The President’s Committee on Administra- 
tive Management has quite rightly pointed out that the Comptroller- 
General’s present function of allowing or disallowing current expenditures 
by governmental agencies results in inefficient administration, and is 
properly a function which should be lodged in the Treasury, i.e., within 
the administration itself.*° In the conduct of a business enterprise, where 
flexible management is essential, detailed and legalistic expenditure con- 
trol by an outside agency is a fortiori unsatisfactory. The advantages of 
the corporate device will best be preserved by retaining the comptrolling 
function within the corporation itself. 

The question of auditing is quite different. The exercise of external 


2 The annual dividend to the government is 10 per cent, and the total paid into 
the treasury since 1904 is over $12,000,000. 

3° Report of the President's Committees on Administrative Management (January, 
1937), pp. 20 ff. 
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control through some systern of periodic examination and post-audit 
of the accounts of government corporations should properly be in the 
hands of an independent governmental auditing agency. Neither the 
legalistic and formalistic emphasis of the General Accounting Office nor 
the employee-accuracy-and-honesty emphasis of the private auditing 
firm meets the need. Much good might be accomplished if the audit could 
be more than a financial or fidelity audit, if it could be a service or effi- 
ciency audit, by an agency having the power thoroughly to investigate 
operations and to make recommendations to Congress as to efficiency as 
well as honesty in administration. The work of the farm credit examiners, 
as they tend more and more toward efficiency audits, is a case in point; 
and T.V.A. Chairman Morgan’s suggestion that the Comptroller-General 
furnish competent engineers at the Authority’s expense to go over T.V.A. 
work, “to keep track of it, in any field that he wants to explore, to see 
whether it has a good honest tone to it, to see whether anything ought 
to be looked into further,”™ is somewhat along the same lines. 

The best solution to the problem of providing our federal corporations 
with an external audit is contingent upon a redefinition of the functions 
of the General Accounting Office along the lines recommended by the 
President’s Committee.” Once this office became a real post-auditing 
agency, & particular division should have the specialized duty of auditing, 
thoroughly investigating, and making reports upon the financial opera- 
tions of governmental business corporations. The personnel of such a 
division would have opportunity to become thoroughly familiar with, 
and hence more sympathetic toward, the aims and activities of the vari- 
ous corporations. The difference in nature between business enterprise 
and routine governmental activity should be clearly taken into account, 
and the audit governed accordingly. Comparisons and constructive 
suggestions could be made, yet no interference in administration would 
be possible, 

Short of this desirable change in the status of the General Accountin 
Office, other solutions must be found. Congress should, in the first place, 
clarify the relationship between corporations and the Comptroller-Gen- 
eral. There should be no occasion for disputes such as that which has 
arisen in the case of the Tennessee Valley Authority over the “audit” 
required by statute. In such instances, it should be made clear whether 
Congress intends a complete submission of accounts and schedules, as 
Mr. McCarl maintained, or a post-audit in the corporation offices, as 


3 Hearings before House Military Affairs Committee, May, 1935, p. 574. 

3 Report (January, 1937), p. 23. 

3 For the differences between private or business auditing and the ordinary 
governmental audit, see D. H. Smith, The General Accounting Office, Service Mono- 
graph, Institute for Government Research (1927), p. 111. 
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contended by T.V.A. officials. If the Comptroller-General is to be given 
the power of auditing the accounts of government corporations, the least 
that can be done is to define clearly the nature of that audit.“ A provision 
such as that in the amended T.V.A. act®® to the effect that the corporation 
shall have opportunity to examine and answer the exceptions contained 
in such an audit before the report is made to Congress may well be in- 
cluded. 

Where a number of related corporations are grouped together under 
an overhead organization such as the Farm Credit Administration, a 
satisfactory independent audit of individual corporation transactions can 
be made 'by the central agency. Such an arrangement makes unnecessary 
the regular controls usually applied to transactions of governmental 
agencies, and hence the subsidiary corporations should be entirely free 
from any direct control or audit by the General Accounting Office. The 
experience of the F.C.A. seems to offer encouragement to the further 
extension of the scheme. The central agency is sufficiently distinct from 
the subsidiary corporations to insure an independent examination of in- 
dividual corporation transactions; and yet through familiarity and sym- 
pathy with the major objectives of the group as a whole it may lend to 
its examinations a reasonableness and sense of perspective which is 
greatly to be desired. Opportunity for improvement through comparison 
of the individual corporations is afforded, and an audit becomes a pre- 
liminary step to better and more efficient methods as well as a check on 
honesty in administration. Control of financial transactions may be made 
effective without imposing an administrative strait-jacket upon the 
operating units. 

A final possibility is to free individual corporations from any control 
or audit by the General Accounting Office, as has been done in the case 
or the Panama Railroad Company, the Inland Waterways Corporation, 
and the Reconstruction Finance Corporation. Where the decision lies 
between this type of freedom, on the one hand, and complete General 


H In the case of the Fleet Corporation, the fact that the statutory mandate wes 
for the Comptroller-General to make an audit “in accordance with the usual meth- 
ods of steamship or corporation accounting” apparently had little effect, and the 
corporation officials rightly complained that Mr. McCarl’s audit was conducted 
along regular governmental lines, and with his usual approach. For example, Bx- 
ception was taken to such transactions as the following: compromise settlement of 
claims against the corporation when it had not been proved that ‘‘the action could 
be sustained at law”; expenditures for insurance on property in spite of the “leng 
established policy of the Government not to carry insurance”; purchases of auto- 
mobiles for use of corporation officials; and payment of premiums on fidelity bonds 
required of corporation employees. These practices, all quite common and legitimate 
for a private corporation, were nevertheless condemned by Mr. McCarl as being 
illegal for a governmental agency. See House Doc. 111, 71st. Cong., and House Dac, 
217, 72d Cong. 3 49 Stat. 1081. 
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Accounting Office control as ordinarily exercised on the other, there are 
strong arguments in favor of the former. Where this choice is made, how- 
ever, statutory provision should be made for periodic audits by reputable 
private firms as well as for financial reports by the corporations them- 
selves. The Inland Waterways Corporation Act, which makes no mention 
of any audit or report whatsoever, goes to an unsatisfactory extreme.” 
In providing for the periodic audit, Congress might well place the selec- 
tion of the private firm in the hands of some executive official or agency . 
which is not directly responsible for the management of corporation 
activities. . - 

The government corporation is primarily an administrative device, 
and is so designed. It reaches maximum administrative efficiency when 
granted a large measure of freedom in management and in financial mat- 
ters. If it is used for partisan purposes or is otherwise mismanaged, its 
very virtues become vices. Desirable financial freedom becomes the shield 
of favoritism and corruption. Fortunately, the experience of the federal 
government with its corporate agencies is reassuring on this point. Cor- 
poration officials must and can be chosen for their ability and integrity 
without any reference to partisan or political considerations. The entire 
divorce of the Tennessee Valley Authority from spoils practices is only 
one of the encouraging signs in recent corporate developments. In the 
last analysis, the selection of public spirited and expert men to direct 
the operations of our government corporations is the real safeguard of 
the public interest, and when this is accomplished, the freedom conducive 
to progressive administration can profitably be granted. 

Joas McDrarmip. 

Princeton University. 


Federal Administration of Rural Electrification. Origin. The Rural 
Electrification Administration began as one of the “temporary” and 
“emergency” units in Roosevelt’s collection of alphabetical agencies 
under executive order 7037 of May 11, 1935. The expressed purpose of 
the President was to promote the generation, transmission, and distribu- 
tion of electricity in rural areas. Morris L. Cooke, noted management 
engineer who had served as a member of the Power Authority of New 
York when Roosevelt was governor, was chosen administrator. Money 
for loans to codperatives, public bodies, and private companies was made 
available from relief funds, with the stipulation that borrowers must use 
at least 90 per cent relief labor in construction work. All money was to 
be repaid; no part of the federal funds was to be used for grants or 
subsidies. 

3 43 Stat. 360. It should be noted that in practice the J.W.C. makes annual 


reports to the Secretary of War and has its accounts audited once each year by 
certified public accountants. 
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Advocates of rural electrificetion favored greater permanence for 
R.E.A. than could be given under the Emergency Relief Act of 1935, 
which authorized the executive order mentioned above. Senator Norris 
and Representative Rayburn introduced bills which resulted in the 
Norris-Rayburn Act of May 20, 1936, establishing the R.E.A. on a ten- 
year basis. Lending procedures were laid down in some detail, but organ- 
ization and employment policies were among the many matters over 
which the administrator was granted broad discretionary authority. 
When Mr. Cooke took office in 1935, he was faced with three problems: 
(1) assembling and organizing a staff, (2) determining loan policies, and 
(3) making loans. 

1. Assembling and Organizing a Staff. The executive order of May 11, 
1935, set no restraints as to the number, salaries, or qualifications of 
employees, who could be chosen on any basis agreeable to the adminis- 
trator. The claim is made for the organization that it has not expanded 
rapidly, and that merit has been the guiding principle in selecting em- 
ployees. Whether this defense is strictly valid or not, the records of tha 
Civil Service Commission indicate that the present staff cannot keep up 
with its work, as shown by the many hours of unpaid overtime recorded 
. each month. When the Norris-Rayburn bill was under discussion in 
Congress, there was some debate on the method to be used in choosing 
employees, but nothing mandatory was inserted in the act. There was, 
instead, an innocuous statement to the effect that appointments and 
promotions should be made on tha basis of efficiency, with a warning to 
the administrator that partisanship would be considered cause for Fis 
removal. The President issued an executive order (7458), September 26, 
1936, bringing R.E.A. into the classified service, but allowing perscns 
previously appointed to acquire civil service status by means of non- 
competitive tests. Lawyers, engineers, and ‘‘experts” were exempt from 
the operation of the order, and at present these comprise about 50 par 
cent of the staff. At first the staff was small and simply organized, but 
as the volume of work increased new divisions and sections were added. 
On December 31, 1935, personnel numbered 222, a year later it was 407, 
and on February 28, 1937, the total was 416. At the last-mentioned date, 
the organization comprised five divisions (engineering, legal, manage- 
ment and finance, utilization and research, projects development), ra- 
sponsible to the administrator and his deputy; these five divisions were 
further divided into 20 sections. Although lawyers and engineers are fre- 
quently sent out from Washington to give advice and assistance to groups 
which desire R.E.A. loans, there are no field offices or field employees. 

2. Determining Loan Policies. The act of 1936 allows 25 years as a 
maximum term for construction loans, and stipulates further that the 
interest on any loan shall be the same as the average paid by the govern- 
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ment on its long term bonds during the “last preceding fiscal year in which 
any such obligations were issued.” The R.E.A. was faced with laws, com- 
mission rulings, and court decisions varying from state to state. As an 
administrative problem, loan policy-making involved the setting up of 
forms and procedures which would be substantially uniform, would pro- 
tect the government’s equity, and yet would fit in with state laws and 
adjudications. R.E.A. has no coercive power over private utilities or 
state regulatory boards; it cannot fix wholesale or retail rates for power; 
nor can it set aside territory for exclusive R.E.A. line construction. The 
only means it has of insuring that loans are safely made, and that bor- 
rowers are protected from the encroachment of private utilities upon 
their choicest territory, is through its authority to fix the terms of loans. 
No money is actually advanced until R.E.A. is assured of (a) a self- 
liquidating project, (b) coöperation, or at least non-interference, of the 
state regulatory commission, (c) exclusive rights for the borrower over 
the territory claimed, and (d) a source of wholesale power at reasonable 
rates. The determination of these points necessitates a careful study of 
all the legal and engineering factors of each individual request for a loan. 
While it has been found that certain legal and economic problems recur 
frequently, and can be met with uniform procedures, the immensity of 
the territory covered, plus a wide range of local variables, makes con- 
stant research a necessity. Loan policies, therefore, are not rigidly fixed. 

3. Making Loans. An effective educational and publicity campaign has 
been carried on from Washington in order to reach all rural groups in 
need of electricity. The division of utilization and research is divided into 
five sections: utilization, research and statistics, reporting, information, 
and exhibits. Attractive illustrated leaflets have been issued depicting 
the opportunities and needs in the field of rural electrification, and com- 
paring the United States with other countries to our discredit. Frequently, 
reprinted pictorial statistics show the United States at the bottom of the 
list in extending the benefits of electricity to farms, but it seems evident 
that the figures on which they are based are incomplete, estimated, or at 
best non-comparable. Other leaflets outline procedural requirements for 
the benefit of prospective borrowers, and an attractive handbook, Elec- 
tricity on the Farm, may be purchased from the Superintendent of Public 
Documents. From time to time, a project development map is issued; 
it gives a somewhat exaggerated picture of the situation because of the 
way in which projects are depicted. For bringing “current” developments 
before the rural population, use has been made also of mimeographed 
press releases, pictorial, graphic, and electrified exhibits, radio talks, and 
the interesting R.E.A. magazine, Rural Electrification News. These vari- 
ous media for catching the attention of the rural dweller have doubtless 
proved effective in stimulating requests for loans. 


1110 THE AMERICAN POLITICAL SCIENCE REVIEW 


After several months spent in collecting a staff, setting up an organ- 
ization, studying legal and economic problems, outlining procedure, and 
educating the public to the possibilities offered by the government, 
R.E.A. made its first allotments on August 22, 1935. Construction work 
was not well under way, however, until the following spring. 

Large numbers of applications are constantly being received, investi- 
gated, and given preliminary allotments if the projects are deemed prac- 
ticable and have reputable backers. The next step is to negotiate loan 
contracts satisfactory to both parties and complying with state lews. 
The amount of the loan is paid to the borrower in installments, the final 
payment usually following completion of all construction. 

Rural electrification has made rapid progress in the United States since 
.1935, due in part to the loans of R.E.A. and in part to the haste with 
which private companies have extended their lines to prevent govern- 
ment financed codperatives from entering the field. Tables in the First 
Annual Report of R.E.A. (January 20, 1937) show that from its inception 
(May 11, 1935) to the end of 1936 R.E.A. allocated $48,737,779 for 218 
construction loans, with 28 of these projects partly or wholly energized. 
The report bears evidence of being prepared hastily to fulfill the statutory 
requirement of annual reporting, for its seven mimeographed pages of 
text and a considerable number of pages of tables contain little to en- 
` lighten, There is a record of loans and allotments, together with copies of 
the executive orders and the act of 1936, but no explanation of procedure, 
organization, personnel, administrative costs, or other pertinent data. 
There is not a picture or a graph; certainly, no charge of lavish expendi- 
ture for propaganda can be levied against this report—indeed, its very 
drabness repels critical attention. 

Rural electrification with federal funds is too new a venture, too little 
investigated, and too sketchily reported to enable conclusive or valid 
opinions as to its worth or future to be formed. One may quite safely 
venture the guess that so long as there are vast unelectrified rural areas 
in the country some form of governmental aid will be perpetuated— 
rural congressmen will see to that. If a Department of Conservation is 
established, R.E.A. might become one of its bureaus. Mr. Cooke is 
thought to favor transfer of this nature, and he is being mentioned as 
the presidential choice for first Secretary of Conservation. On February 
15, 1937, he resigned as administrator of R.E.A., and went on a vacation 
of indeterminate length. 

Significant Aspects of R.E.A. as an Administrative Unit, It may be 
doubted whether political scientists are alarmed at centralization unless 
it leaves the public unguarded and helpless before tyrannical rulers; in 
fact, they have frequently indicated their belief in the beneficial as well 
as the “inevitable” character of centralization; it may be the only way 
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of keeping governmental machinery operating in a highly complex in- 
dustrial society. Beard and many others have pointed out that central- 
ization has for years been taking power away from our local governments 
in favor of the states, from the states in favor of the federal government, 
and from legislatures in general in favor of chief executives. Nor is the 
incursion of government into business a new development. The current 
economic crisis may have served to speed up these processes; of itself, 
it did not give birth to them. 

R.E.A. is so small that it is relatively unimportant as an adminis- 
trative unit. It displays, however, many of the characteristics of ‘“‘central- 
ization” and “government in business” which in their local and their 
world-wide manifestations please some and alarm others. 

(1) The R.E.A. increases executive power. Like many another New 
Deal creation, R.E.A. was set up as a temporary, emergency agency. 
The executive order authorized by the broad grant of powers given 
Roosevelt in the Emergency Relief Act of 1935 was not subject to scrutiny 
in committee or on the floor of Congress. The President delegated almost 
complete (dictatorial?) administrative authority to the administrator, 
whom he chose without senatorial confirmation. The unit and its initial 
policies thus got a start with no legislative interference—no restraints 
were imposed upon the selection of employees, nor was there any check 
on administrative expenses, or on loan policies. Funds were derived from 
a huge appropriation of 1935 which was under presidential control. 

Once an agency is under wey, performing a service which appeals to 
thousands of citizens and henc» to their congressmen, with no visible ex- 
pense to the taxpayers except the indefinite costs of administration, with 
a group of employees desirous of maintaining their positions, and finally, 
with favorable public opinion fostered in part through’a skilful publicity 
unit, it is not a long or difficult transition to relative permanence under 
an act of Congress. It is easy and convenient to accept the unit as organ- 
ized and functioning, assuming that it is efficient and indispensable. En- 
tirely independent of any other agency or old-line department, R.E.A. 
was continued with practically the same broad powers as given by the 
President in his executive order, except that the administrator was to be 
appointed for a definite term of 10 years with senatorial confirmation, 
available loan funds were fixed at a maximum of 410 millions for ten years, 
and loan terms were partially laid down. Administrative expenses, the 
number of employees and their compensation and selection, and for all 
practical purposes the determination of loan policies—these were dele- 
gated by Congress to the administrator. 

(2) R.E.A. reduces state authority. Through control over loans, R.E.A. 
may influence retail and wholesale power rates and thus diminish the 
regulatory authority of the states acting through their legislatures and 
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utility commissions, Likewise, through stipulations as to the type of con- 
struction acceptable, a similar result may ensue. These apparently iùno- 
cent incursions may be far-reaching in their ramifications. 

(3) R.E.A. affects private business. To date, there have been no de- 
faults on loan repayments; eventually there are bound to be some failures, 
resulting in loss of federal funds unless the government can sell the ac- 
quired property to cover the unpaid balance. Should the government be 
unable or unwilling to sell, it would then be operating transmission lines, 
and perhaps generating plants as well. R.E.A. has not settled on any 
policy to meet this situation, but its enemies profess to see a dark plot to ` 
extend public ownership, while at the same time certain liberals or radicals 
belabor R.E.A. for not having taken a stand in favor of public ownership 
(see Paul Ward’s editorial in The Nation for March 27, 1937). Should 
lines be sacrificed to the private utilities, either by the borrowers or by 
the government, private business would be receiving an indirect subsidy, 
getting the lines and the established business at a bargain price. 

Direct benefits to private enterprise accrue from line-building. Manu- 
facturers of wire and parts, and makers of electrical equipment, benefit 
directly; the power companies also gain, since they sell power at whole- 
sale without expensive line-construction costs. 

The borrowers receive the benefits of federal payment of administrative 
costs, low interest rates, and free aid and advice of an engineering and 
legal nature; they are able thus to build lines more cheaply than the 
utilities, and are under no compulsion to create dividends for stock- and 


B.H.A, PROJROT LOANS AS OF DECHMBEB 31, 1936, 
BY TYPH OF BORROWING ORGANIZATION 


Contracts Amount Miles Customers 





Type of Borrower a re 
Number Per Cent Amount Per Cent Number PerCent Number Per Cont 





Private-non-profit, or 





Limited Profit 11 10.09 $2,415,000 10.04 2,101. 9.39 8,118 9.78 
Private 10 9.17 798,267 38.30 791.52 3.54 3,615 4.33 
Municipal 7 6.42 1,305,058 6.63 1,468.15 6.586 4,040 4.84 
Coðporative 80 73.40 18,899,476 77.77 17,502.80 78.23 65,496 78.55 
Publio 1 -92 342,328 2.26 611. 2.28 2,128 2.55 

Total 109 1C0.00 $24,345,129 100.00 22,873.97 100.00 83,397 100.00 


bond-holders. Competition extends in occasional instances to the genera- 
tion of power. Private companies may borrow from R.E.A. only after 
preference has been given to other types of applicants. The accompanying 
table shows that 109 loan contracts were executed to December 31, 1936, 
of which only 10 were to private companies. The government is thus 
furthering the codperative movement through R. E. A. loans, and dealing 
a direct blow at private business. 
E. F. Dow. 
University of Maine. 
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Mr. Justice Black and “Senatorial Courtesy.” On August 12, President 
Roosevelt nominated Senator Hugo L. Black of Alabama to be an Asso- 
ciate Justice of the United States Supreme Court. On receipt of the mes- 
sage, Senator Ashurst moved for its immediate consideration on the 
ground that “whenever the Executive honors this body by nominating a 
member thereof, that nomination is confirmed without reference to a 
committee, for the obvious reason that no amount of investigation or 
consideration by a committee of the Senate could disclose any new fact 
or shed any new light upon the character, attainments, and ability of the 
nominee, because if we do not know him after long service with him, no 
one will ever know him.”! f 

So far as Senators Johnson and Burke were concerned, this appeal fell 
on deaf ears, and the nomination was accordingly referred to the Judiciary 
Committee. A sub-committee, headed by Senator Neeley, held a brief 
session, reported the nomination favorably to the full committee, and the 
latter, on August 16, voted to endorse the nominee. Before the matter 
was brought up on the floor, however, the opposition to Senator Black 
fell back to a second line of procedural defence. In brief, the failure of 
the Committee to hold public hearings on the nomination was con- 
demned as a departure from accepted practice.? Both committee refer- 
ence, and of course public hearings by the committee, would have been 
foreclosed had Senator Ashurst’s argument prevailed, and this fact lends 
renewed interest to the subject of senatorial courtesy. 

In its narrowest and most exact sense, “senatorial courtesy” requires 
that the body of senators be guided in its action on a nomination by the 
attitude of the senators from the state immediately affected by such 
nomination. It is clear that this is not the meaning of senatorial courtesy 
in the present case. The Senate was not being asked to demonstrate its 
confidence in the judgment of certain of its own members as to the 
qualifications of a third party. Nevertheless, it is not amiss to observe 
that senatorial courtesy in this narrow sense has little application to 
Supreme Court appointments. It is quite true that assignment of the 
justices to circuits did, at one time, entail a custom of choosing them from 
such circuits. And along with this localization of appointments went the 
custom of consulting the appropriate senators. But, long before actual 
circuit-riding had become a thing of the past, this custom had given way 
to a more catholic mode of selection. Warren recounts that Jefferson 
polled all the members of Congress from the states affected by the crea- 


1 Congressional Record, 75th Congress, 1st Session, p. 11214. 

2 E.g., by Senator Bridges, op. cit., p. 11491. It may be observed, in passing, that 
the practice of holding public hearings is decidedly not one of long standing, what- 
ever may be said for its merits. See K. C. Cole, “The Réle of the Senate in the 
Confirmation of Judicial Nominations,” in this Review, Vol. 28, pp. 875-894, at 
p. 877. 
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tion of a new judgeship before sending a name to the Senate.? On the 
other hand, when the Senate was considering the nomination of Judge 
Parker, Senator Overman pointed out that the 4th Circuit had not been 
represented on the Bench “since the days of Iredell and Moore.’ The 
conception of the Supreme Court as a source of patronage is no longer 
part of our unwritten constitution. Senatorial courtesy does not, then, 
in its text-book sense, apply to the Supreme Court. What is the other 
sort of senatorial courtesy which justified Senator Ashurst’s reference 
to an “immemorial usage” of the Senate requiring instant confirmation 
of a nomination to the Supreme Court without reference to committes? 

With the exception of the two previous cases in which a sitting member 
of the Senate has been honored by such an appointment, it has certainly 
been the custom to refer these nominations to committee,’ and of course 
the standing rules of the Senate today clearly contemplate reference in 
all cases.® It is further interesting to observe that in all seven cases in 
which ex-senators have been nominated,’ committee consideration has 
preceded action by the Senate. In three instances, there was an adverse 
committee report,® and in one case’ a favorable report was recommitted 
and authority to send for books and papers given to the committee. 

It appears plainly enough from the foregoing that the Senate has been 
quite as rigorous in its procedure when dealing with the nominations of 
recent colleagues as it has in dealing with nominations generally. And it 
is also reasonable to suppose that the Senate was, on the whole, as well 
informed as to the capacities of such recent colleagues as if they had 
continued to sit in that august body. 

When we come, then, to the procedure to be followed in dealing with 
nominees drawn from the sitting membership of the Senate, there would 
seem to be no prima facie case for senatorial courtesy. But Senator 


3 The Supreme Court in United States History (Boston, 1928), Vol. 1, pp. 299-300. 
As it happened, the high man in this poll was ineligible because he was a member 
of the Congress which had created the post. 

4 Congressional Record, 71st Congress, 2nd Session, p. 7808. 

5’ There have been some exceptions. The nomination of Henry Baldwin (con- 
firmed January 4, 1830, by a vote of 41 to 2) was not referred to committee. And in 
the course of debate on the nomination of John J. Crittenden (which was referred 
to committee), on December 17, 1825, it was protested that it had never been the 
custom to refer any judicial nominations to committee. See Congressional Debaizs, 
Vol. 5, pp. 90-93. 

€ Senate Document 150, 72nd Congress, 2nd Session (1982), p. 43. 

7 John J. Crittenden of Kentucky in 1828; John McKinley of Alabama in 1837; 
George H. Williams of Oregon in 1873; Stanley Mathews of Ohio in 1887; Roscoe 
Conkling of New York in 1882; and Lucius Lamar of Mississippi in 1887. 

* John J. Crittenden (postponement), Stanley Mathews, Lucius Lamar. 

? That of George H. Williams. See Journal of Executive Proceedings of the U. S. 
Senate, Vol. 19, p. 189. 
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Ashurst says there is an immemorial usage to this effect. As a matter of 
fact, if we confine the inquiry to Supreme Court appointments, it would 
be hard to find any usage on this point at all. The nomination of Senator 
Edward Douglass White to the Court was indeed confirmed by some- 
thing like acclamation,’® but in the only other instance in which the 
Senate has been so honored, the candidate was defeated after bitter de- 
bate by a vote of 26 to 25.4 

Nor are the circumstances attending Senator Black’s own nomination 
likely to strengthen the case for a display of senatorial courtesy. Without 
reflecting at all on the legal capacity of the recently inducted member of 
the Court, it is none the less true that facts which certain senators re- 
garded as highly relevant to their action upon his nomination were not 
brought out in the Senate debate.” 

Perhaps it is naive to assume that senators were as completely ignorant 
of the facts as they professed to be. But in this case the argument for 
open public hearings is considerably stronger. Hearings in this situation 
would not be merely for the information of the Senate. They might also 
have the effect of publicizing certain facts and thus making it politically 
dangerous for the Senate to ignore them. All in all, the events subsequent 
to the confirmation of Justice Black’s nomination suggest that, not only 
committee reference, but committee hearings, should be in order in the 
case of all Supreme Court nominations. 

Kunnuta C. Couz. 

University of Washington. 

10 Professional opinion, while not opposed to White, was hardly in sympathy 
with the Senate procedure employed, in view of the fact that the Senate had just 
rejected the nominations of William B. Hornblower and Wheeler H. Peckham, both 
of whom were highly esteemed at the bar. See American Law Review, Vol. 28, pp. 
274-276. 

4 The nomination of George E. Badger of North Carolina by President Fillmore 
on January 1, 1858. See Warren, op. cit., Vol. 2, pp. 242-244. 

8 For example, Senator Borah, who said definitely that he would vote against 
a member.of the Ku Klux Klan for any position, but who deprecated investigation 


because of senatorial courtesy. Congressional Record, 75th Congress, Ist Session, 
p. 11652. 


MUNICIPAL AFFAIRS 


EDITED BY WILLIAM ANDERSON 
University of Minnesota 


Municipal Government and Labor Disputes. As a means of settling 
labor disputes, strikes benefit no element in the community. Their finan- 
cial costs to workers, industry, capital, consumers, government, and so- 
ciety cannot be accurately totaled but may be amply demonstraied.! 
Strikes are costly not only in terms of money, but also because they 
prejudice just and intelligent solutions of the essential issues of wages, 
working conditions, and industrial control. Solutions which are compelled 
by violence or coercion are adequate only by unlikely coincidence. 

American governments on all levels are assuming responsibility for so 
regulating labor disputes that violence and strikes shall become unneces- 
sary factors in their negotiation. Governments are recognizing the urgent 
necessity of discovering alternative, less costly, and more -peaceable 
methods of negotiating fair shares of industrial income and control of 
industrial policy. There is widespread interest in the réle of the national 
government through such agencies as the conciliation service of the 
Department of Labor and the National Labor Relations Board and in 
the rôle of the states through “baby Wagner acts” which have been 
passed in such states as Wisconsin, Pennsylvania, Utah, Massachusetts, 
and New York. Municipal governments are contributing to the newer 
techniques being evolved in the field of labor relations, not only through 
local labor relations boards which are emerging in a few communities, but 
also through new, or at least modified, techniques of control both before 
strikes break out and during their actual duration. 

Urgent problems confront American city government when labor and 
capital sharpen their economic and political weapons for conflict on the 
industrial front. The basic problem of preserving “law and order” has 
traditionally characterized labor disputes, but changes in labor organiza- 
tion and strike techniques have altered the face of the problem. The 
problem of the city, which is concerned with maintaining fair and equi- 
table labor relations, is not simplified by the fact that both labor and 
capital are organized on a national scale as never before and in the case 
of some industrial conflicts are quite beyond the scope of effective control 
by a single city government. 

The one best remedy for strikes is their prevention—a responsibility 
which rests primarily not on local government but on employer, labor, 
and state and national governments. Local government can contribute 


1 For a collation of isolated data on the cost of strikes, see Lyman 8. Mecore, 
“Maintaining Industrial Peace,” in The City’s Rôle in Strikes (International City 
Managers’ Association, 1937), pp. 23-24. 
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in a minor. way to the establishment of fair labor relations, which are 
the best preventive of strikes, in its capacity as a model employer and 
by its influence on local industry through business and industrial associa- 
tions; but the influence of the individual city is significant primarily 
where industries are purely local in character. Where industry is inter- 
municipal or interstate, its labor relations are almost completely beyond 
the scope of one city’s isolated efforts. The city can also in a preliminary 
way diminish the chances of violence by providing conditions of free 
speech which will furnish a peaceable outlet for strong emotions and con- 
flicting opinions. The maintenance of free speech and other civil liberties 
is considered by the philosopher as a worthy ideal in itself, but oppor- 
tunity for all elements to be heard is being recognized by the intelligent 
police chief and city administrator also as a tactic of expediency.’ 

The influence of city governments on industrial relations is sharpened 
when a dispute is imminent or breaks out, and it is the city’s direct rela- 
tion to actual disputes that is of primary interest. Here the city govern- 
ment has the three-fold objective of providing a medium for the intelli- 
gent and peaceful negotiation of disputes, maintaining law and order in 
the event that a strike breaks out, and preserving at all times an attitude 
of “neutrality” in its relations to all parties concerned. 

The city must assume its share of governmental responsibility for pro- 
viding effective machinery for the negotiation of disputes. Industrial 
peace cannot be justified merely on the ground of preserving the status 
quo if this involves also the maintenance of unfair labor relations, and 
labor organizations which have no other tool at their command in the 
struggle with organized capital for a better livelihood and a more in- 
fluential voice in industrial management cannot be too harshly condemned 
if they resort to the coercion of the strike. As yet, municipal governments 
have only begun to scratch this problem with the formation of industrial 
peace boards in Toledo, Philadelphia, Newark, and New York. 

The pioneer of these boards was the Toledo Peace Board, initiated in 
the summer of 1935 at the suggestion of Edward F. McGrady, then 
assistant secretary of the United States Department of Labor. The mem- 
bership consisted of 18 citizens, 5 nominated by the central labor union, 5 
named by the local chamber of commerce, and 8 selected by Mr. Me- 
Grady. The representatives at large included two judges, two attorneys, a 
Catholic monsignor, a Jewish rabbi, a merchant, and the county relief 
director. 

During the first eight months of its existence, the Board was entirely 


2? For a more extended discussion of the preliminary contributions which munic- 
ipal government can make to industrial peace, see Donald C. Stone, “The Public 
Interest in Labor Disputes,” in The City’s Réle in Strikes (International City 
Managers’ Association, 1937), pp. 5-9. 
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a voluntary agency and had no relation to the municipal government. 
On March 380, 1936, however, the city of Toledo assumed responsibility 
for the financing of the Board under an ordinance which permite the 
mayor to fill any vacancies. Members of the Board serve without com- 
pensation, but a full-time director is employed.* The Board was author- 
ized to expend not more than $7,250 during 1937. 

The principles that have been announced as governing the action of 
the Toledo Peace Board are as follows: (1) Members of the Board should 
never vote on the question of an issue being right or wrong, but should 
strive to find that which is fair and suggest it to the parties in dispute; 
they may accept or reject. (2) Members cannot and should not order 
anyone to do anything. The mere fact that a union or employer can lose 
nothing through dealing with the Board will make for greater confidence 

‘in and coöperation with the Board. (3) Services of the Board are always 
conciliatory, and arbitration never should be undertaken by any member, 
or even the director, though both parties may agree to it. Even if the 
Board should arbitrate fairly at all times, confidence in it would be lost 
in some quarters. (4) The Board cannot promote organization of em- 
ployees, nor can it interfere with such organization activities.‘ During its 
brief history, then, the Board has served merely as a conciliatory agency 
and has been the means of bringing about peaceful negotiation through 
the efforts of its director and its members. In July, 1936, it was reported 
that “since the Peace Board became effective, no labor situation has de- 
veloped to anything like the extent of ugliness which characterized the 
earlier labor troubles in the Toledo area. Only one difficulty has developed 
into a strike of any stubbornness. In that case, while both parties were 
somewhat reluctant at first to throw their cards on the table before Peace 
Board representatives, those representatives had a major part in the 
settlement.’’§ 

It appears that the Toledo Peace Board has secured prestige and posi- 
tion for itself in the community, as far as the public, newspapers, labor, 
and management are concerned. In no case has it attempted to coerce 
either party to a dispute, but its position is such that when it publicizes 
its willingness to serve as negotiator, this constitutes legitimate pressure 
on the parties, because of public feeling on the question. The mere knowl- 
edge that conciliatory machinery exists and is quietly at work tends to 
allay public excitement and to minimize the crisis of a dispute. The very 
existence of the Board also serves as a restraining influence on both em- 


1 Ordinance of City of Toledo Providing for the Continuation of the Toledo Indus- 
trial Peace Board, etc. 

1 Edmund Ruffin, “The Toledo Industrial Peace Board,” Toledo City Journal, 
Feb. 6, 1937. 

£ Carlton W. Matson, “Toledo’s Plan to End Strikes.” Nation’s Business, July 
1936. 
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ployer and labor. Employers who ask for police protection during a strike 
come before the city administration with unclean hands if they have not 
made every reasonable effort to utilize the good offices of the Board, 
while an intransigent labor organization must run the gauntlet of public 
opinion if it finally determines to strike without giving fair consideration 
to the Board’s proposals. 

The Mayor’s Labor Board in Philadelphia has followed the Toledo 
plan in its general features, but has adopted the procedure of referring 
disputes in the first instance to a panel of two, one representing labor 
and one industry.’ This technique, followed by the Philadelphia Regional 
Labor Board of the first National Labor Board, was first recognized by 
Lloyd K. Garrison as having psychological advantages. He has pointed 
out, in support of this procedure, that a representative of each side will 
be more apt to reach an agreement to which both can subscribe because 
“there is no neutral or public representative present before whom they 
might be tempted to serve merely as advocates for the respective dis- 
putants.’’? Experience with the two-man panel is by no means con- 
clusive, but it tends to confirm this psychological conjecture. 

No local labor board yet established has been specifically authorized 
to arbitrate. The Toledo Board has expressly eschewed this function as 
tending to impair its usefulness. An indication that the Newark Board, 
unappointed at the time this note was written, may in the future perform 
arbitration duties is negatively implied in the stipulation of its ordinance 
that “the Board shall not function as an arbitration body without the 
consent of accredited representatives of both sides.’’® 

A plan proposed by Dr. Charles A. Prosser of Minneapolis, which 
promises to receive a wide hearing, carries formal conciliation machinery 
a step farther by providing what may be termed “suspensory’’ mediation. 
Employer and employee organizations under this plan would agree in 
advance to call neither strike nor lockout until a conference and the 
mediation services of the local board have been refused by the other 
party.® 

A next and final step beyond this proposal is to provide compulsory 
arbitration, which, until the Supreme Court speaks to the contrary, is 
regarded as unconstitutional. 

€ Letter from M. Herbert Syme, counsel assigned by the mayor to act as the 
executive officer of the Board. 

1 For complete discussion of this technique, see Garrison, “New Techniques in 
Labor Settlements,” in Survey Graphic, April, 1935, pp. 164 and 198. 

8 Section 5 (c) of “An Ordinance to Establish a Labor Relations Board for the 
City of Newark,” passed in the spring of 1937. 

! For a fuller outline of this plan, see Charles A. Prosser, “A Plan for Adjusting ` 
Labor Disputes,” in Public Management, Vol. XIX, no. 6 (June, 1937), pp. 163-164. 

10 The leading case deciding against the state’s right to require employers and 

workmen to submit to compulsory arbitration is Wolff Packing Co. v. Court of In- 
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. The local labor relations board is, of. course, no conclusive solution of 
labor difficulties. At best, it can be only supplementary to state and 
national mediation and arbitration bodies and will prove most useful 
where the dispute is entirely localized. The mediation efforts of local 
officials can prove of minor utility, however, even in a dispute of inter- 
state proportions, as demonstrated by a city manager’s ability to mediate 
the evacuation of “sit-down” strikers pending final negotiation of the 
automobile strike early in 1937." Just as the local labor relations board 
is not adequate in cases of disputes which transcend city boundaries, so’ 
should it not be considered a substitute for regular intra-plant grievance 
machinery to handle complaints of individual workmen. Outsiders cannot 
be axpected to spend valuable time in handling routine shop cases of this 
type. 

The establishment of a board which will be clearly recognized by all to 
represent the community interest is no easy task. The question of repre- 
sentation also becomes difficult when labor, which merits no more than 
an equal voice with capital on the board, finds itself split in bitter con- 
flict between two or more vigorously competing groups. 

When a strike breaks out, it is, as one writer puts it, “no strawberry 
festival.” Local officials are immediately asked to deputize special police 
paid either by industry or by the city. Many city officials have rightly 
refused to clothe with public authority persons employed by either party 
to the dispute, although if violence and law violation are imminent, there 
can be no legitimate objection to augmenting temporarily the police force 
with city-paid deputies. Wise public policy, however, will decree that 
these deputies be local men who are well known to the strikers rather 
than “gunmen” from the outside, who are always under suspicion. To 
quote one city manager, “I would rather take my chances on preserving 
order with three local policemen whom strikers have known and trusted 
for years, than with a hundred deputies imported from outside, who by 
their very lack of acquaintance will be more apt to incite than to quell 
violence.” 

When a strike breaks out, whether of the “walk-out” or “sit-down” 
variety, local government’s primary purpose is to prevent the outbreak of 
violent warfare without prejudicing the position of either side to the dis- 
pute. The difficulties which beset the police who attempt to keep a picket 
line “peaceful” in the face of attempts on the part of industry to operate 
the plant have long been recognized, but only recently has there been can- 
certed effort on the part of police chiefs so to train their forces that mass 


dustrial Relations, 262 U.S. 522. This decision, however, does not apply to busi- 
nesses which the court may find to be “clothed with the publio interest.” 

- u Cf. Henry Traxler, “I Went Through a Strike,” in The City’s Réle in Strikes 
(International City Managers’ Association, 1937), pp. 14-18. 
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action can be peacefully controlled. Limitation of picketing by ordinance 
is being tried as a means of permitting strikers to exercise peaceful per- 
suasion without the dangers which always attend mass congregation of 
men intent on fighting to preserve their economic interests. An example 
of an attempt to provide a police force with a sound statement of policy 
incorporated in a police manual is the set of regulations issued by Police 
Commissioner Lewis J. Valentine of New York City. Among other things, 
these regulations recognize the legality. of peaceful picketing and of a 
“peaceful, orderly strike,” discourage the employment of ‘professional 
bullies and thugs by either side,” limit the number of pickets in the dis- 
cretion of the commissioner, and require full reports on all incidents of 
the strike from the police officer in charge."* Many cities are recognizing 
that to give full effect to regulations of this type requires careful training 
to which police forces normally are not subject, even in the wave of 
training schools that have appeared in all parts of the country. Police 
officers are therefore being required to read literature on labor relations 
and to receive training in when and when not to use firearms, tear-gas, 
and other mob-quelling weapons. That such training is by no means 
widespread is evidenced by the tragic failure of Chicago’s police in the 
Memorial Day (1937) encounter with strikers, which resulted in ten 
strikers being killed and many police and. workmen injured. This en- 
counter may be called a “riot” if one is sympathetic with the employer, 
or a “massacre” if one leans towards the strikers; but the casualty list 
bears mute but frightful testimony to police failure to prevent violence 
in one form or the other." 

When police control is clearly inadequate for the purpose, local officials 
must turn to state enforcement agencies. Where there is a clash of eco- 
nomic opinion between mayor and governor, this may sometimes lead to 
unexpected results. Thus when the mayor of Johnstown, Pennsylvania, 
decided that the state militia was needed to ‘‘protect the right to work,” 
he found the state governor willing to supply the troops, but in the first 
instance for the purpose of closing the plant in order to avoid violence 
instead of supporting the company’s determination to keep the plant 
open. Despite these incidental conflicts of opinion as to what constitutes 
‘law and order,” it is clear that the governor’s authority is superior and 
the interest of the state which he represents paramount to a decision of 
a local official, particularly where the use of the state militia is involved. 

Consideration has been given in at least two cities to an ordinance that 


% Manual of Procedure of New York Police Department, Art. XX XU, pp. 211- 
212. 


For a vivid description of this encounter taken from newsreels, see St. Louis 
Post-Dispatch, June 16, 1937. 
M Cf. New York Times, June 20 and 21, 1937. 
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would permit the mayor or chief of police, whenever a refusal by an em- 
ployer to bargain collectively “causes the assemblage of two hundred or 
more persons within an area of one-half acre on the streets adjacent to 
the plant,” to declare the further operation of the plant a “public danger’ 
and a “public nuisance.” The mayor is authorized by this ordinance to 
appoint a committee representative of labor, employers, and the clezgy 
to make advisory findings on the question of whether there has been a 
refusal to bargain collectively and whether such a refusal constitutes a 
public danger. If the mayor or police chief determines that a public danger 
exists according to this definition, he is authorized to close the plant. 
This ordinance was passed by the Milwaukee city council in 19385, but 
the machinery was never put into action. In fact, it was made so im- 
portant an issue in a subsequent city election that the ordinance was re- 
pealed on June 22, 1936. A similar ordinance was proposed and defeated 
in Cincinnati in 1936. 

The “sit-down” strike has injected problems of its own. The sit-down 
strike splits the supposedly unitary objective of preserving “law and 
order,” and police who are obliged by court order to evict strikers who 
are both embattled and entrenched have to choose between enforcing the 
law and provoking violence by their own act or maintaining order at the 
expense of law enforcement. The choice is often not a free one, as the 
latter alternative may constitute contempt of court. Judges who are 
asked to issue eviction orders sometimes forget that law enforcement 
and public order are not always identical.’ 

The city has an interest in the sit-down strike from the standpoint of 
health and welfare as well as law enforcement. Factories are not equipped 
as dwellings and may fall under the ban of the building code if used for 
that purpose, either by strikers or by employers who are seeking to house 
loyal workers in an attempt to operate the plant without running the 
picket line. During the steel strike, Chicago’s mayor threatened to evict 
the steel company’s workers because of violation of the building code 
and health ordinances, but the company apparently mét the official com- 
plaint by housing the workers in Pullman cars.!” 

16 An Ordinance to Create Sections 1086.1 to 1036.6, Inclusive, of the Milwaukee 

Code of 1914, passed September 30, 1935. 
1t Early in 1937 occurred two excellent examples of this choice. During the 
strike of the Fansteel Metallurgical Corporation in North Chicago, Ulinois, the 
_sheriff’s forces of Lake county chose to enforce a court order and ejected sit-down 
strikers by violent use of tear-gas and an ingenious tower. During the Genaral 
Motors strike in Flint, Michigan, however, city police postponed giving effect to 
a similar court order until the sit-downers withdrew voluntarily as a result of an 
agreement reached in Detroit. For a general discussion of the police problams 
raised by the sit-down strike, cf. Arnold Miles, “What a Strike Means to a Pclice 
Department,” in The City’s Rôle in Sirtkes (International City Managers’ Associa- 
tion, 1937), pp. 10-18. 17 Cf. New York Times, June 5 and 8, 1937. 
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The city is not altogether unconcerned with strikes among its own 
employees, despite the general tendency on the part of all groups to 
accept Governor Calvin Coolidge’s dictum following the Boston police 
strike of 1919 that “there is no right to strike against the public safety 
_ by anybody, anywhere, at any time.” Adverse publicity following the 

strike of Boston police put a quietus on unionization of police, and al- 
though firemen are affiliated with the American Federation of Labor 
through the International Association of Firefighters, the constitution 
of the latter organization expressly forbids strikes. This prohibition is 
taken seriously and was given concrete effect late in 1936 by the expulsion 
of a Canadian local which had voted on a proposal to strike.!8 More re- 
cently, however, Chicago budget-makers have been confronted by a union 
of electrical workers which has conducted a demonstration strike tying 
up the city’s bridge communications and throwing city streets into dark- 
ness as à means of compelling restoration of pay-cuts.!* The finance com- 
mittee of the city council was later threatened with a repetition of this 
procedure and was placed in an awkward position by the competing de- 
mands of a street workers’ union opposing the diversion of gas-tax funds, 
which appeared to be the only available method of making the pay 
restoration.” Proponents of sound budgets will quickly recognize the 
damage that can be done by rival pressure groups of this type within 
the city hall. However, municipal administrators must recognize the 
necessity in the future for dealing with employees on an organized basis. 
The American Federation of State, County, and Municipal Employees 
is already established as an A. F. of L. affiliate, and a parallel organization 
affiliated with the C.I.O. has been organized as the state, county, and 
Municipal Workers of America. A C.1.0. affiliate has already entered the 
national field under the name of the United Federal Workers of America, 
where it will compete for the allegiance of federal employees with the 
A. F. of L.’s American Federation of Government Employees and the 
non-affiliated National Federation of Federal Employees. 

One of the principal demands upon local authorities is that they remain 
neutral in an economic controversy. As one city manager says, “(during 
a strike] I find that men do not think straight. Their jobs, their business, 
and their future are at stake, and the problem presents so many dire 
possibilities that the ability to try calmly to reason the thing out evapo- 
rates. During such a time, the ‘hot heads’ must be controlled, all fantastic 


18 See George J. Richardson, “Labor Unions in Fire Departments,” in Public. 
Management, Vol. XIX, no. 1 (January, 1937), pp. 6-9. The best comprehensive 
discussion of the unionization of public employees, which contains a strong argu- 
ment in support of the right to strike, is Sterling D. Spero, “Employer and Em- 
ployee in the Public Service,” in Problems of the American Public Service (MoGraw- 
Hill, 1935). 1! Chicago Daily News, Jan. 23, 1937. 

3° Cf. issues of Chicago Daily News for several days following June 22, 1937. 
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schemes discarded, and above all, the controversy must not be constantly 
excited by pressure groups. We went through a strike and did it peace- 
ably, I believe, because we used common sense and were willing at all 
times to talk matters over with all groups; because we insisted that the 
present governmental machinery would function during a crisis as well 
as during normal times; because we believed that the men involved could 
be shown that after their difficulties had been ironed out they all would 
have to work together again and that during the controversial period the 
observance of law, order, and good sportsmanship would make such 
working together possible,” % 

Some will deny that a “neutral” attitude is possible, and will contend 
that the direction of politics and public administration is determined by 
economic interest and sympathy. The workingman often believes that 
all who are not ‘for’ him are necessarily against him, or conversely, the 
employer is certain that a police force which does not go the limit in 
“protecting property” is controlled by anarchists. In such a situation, 
the symbols of the dispute become interchangeable. The employer's 
“loyal workman” is the striker’s “scab.” The employer’s ‘identity of 
property and human rights” becomes the striker’s subordination of his 
right to his job to profits and capital.” If the public official is analytical, 
he may conclude that it is impossible to maintain harmonious peace in 
the midst of a conflict which is real and not apparent, but this conclusion 
should not sway him from his purpose of maintaining fair conditions for 
the fight as an inducement to industrial peace. His task is not mece 
easier by lack of definite interpretations of such important concepts as 
“collective bargaining,” “signed contracts,” and “union responsibility.” 
These concepts await the definitions which come from administrative 
practice as well asfrom legislative enactment and court decisions. 

The public administrator who seeks in the public interest to steer be- 
tween capital and labor is beset on all sides. It may, indeed, be the cri- 
terion of his success to be equally damned by both. A cool head, an 
abiding sense of responsibility for preserving the public interest, and a 
determination to approach the ideal of reducing violence to the vanishing 
point are what a community should expect of its hard-pressed municipal 
officials. : 

Lyman 8. Moorn: 

International City Managers’ Association. 


The Present Status of Municipal Housing and Slum Clearance in the 
United States. Housing has at last come into its own. Not housing for 
1 Henry Traxler, op. cit., pp. 17-18. 


2 For brief statements of what various interest groups expect of a city govern- 
ment during a strike, see The City’s Rôle in Strikes, pp. 3-4. 
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‘its own sake, but housing as a means of “increasing employment quickly,” 
was the avowed purpose of the housing provisions of the three acts under 
which the national government’s low-rental housing program has to date 
been carried forward.! 

The United States Housing Act of 1937,? popularly known as the 
Wagner-Steagall Act, provides primarily for “financial assistance to the 
states and political subdivisions thereof for the elimination of unsafe and 
insanitary housing conditions and for the development of decent, safe, 
and sanitary dwellings for families of low income.” Reduction of un- 
employment and the stimulation of business activity are important but 
secondary objectives. 

The significance of this shift in emphasis extends beyond the mere 
fact of the government’s belated recognition of its moral responsibility 
to assume leadership for improving the housing conditions of the under- 
privileged. While housing was regarded only as a means to an end and 
not as an end in itself, the building program suffered. Funds were un- 
certain and were frequently diverted to what seemed more immediate 
means of achieving the emergency end in view. Moreover, long-time 
planning with its many economies and other advantages was quite im- 
possible, 

The creation of a United States Housing Authority, a body corporate 
of perpetual duration and singleness of purpose to administer a federal 
program of assistance to low-rental housing, is therefore an event of some 
moment. It puts housing for the poor on an equal footing, so far as 
assurance of the federal government’s continued interest is concerned, 
with housing for those who can.afford to own their homes or pay an 
economic rent. : 

While low-rent housing has thus been freed of its “relief” shackles, it 
is still tied to slum clearance—how seriously depends upon administrative 
interpretation. An amendment affixed by Congress to the original form 
of the bill requires that “the project” must include the demolition, effec- 
tive closing, or compulsory repair and improvement of unsafe and, in- 
sanitary dwellings substantially equal in number to the units to be con- 
structed. It is, of course, highly desirable that communities establish and 
maintain minimum housing standards and that they eliminate as rapidly 
as possible structures that fall below. It is most undesirable that the 
effort to accomplish this should in any way obstruct the provision of 
new dwellings. 

The possible dangers of a slum clearance restriction are exorbitant land 


1 The Emergency Relief and Reconstruction Act of 1932, Public No. 302, 72nd 
Congress; the National Industrial Recovery Act of 1933, Public No. 67, 73rd Con- 
gress; and the Emergenoy Relief and Appropriation Act of 1935, Public Resolution 
No. 11, 74th Congress. t Public No. 412, 75th Congress. 
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costs and a prohibitive shortage of dwellings during the constructicn 
period. Fortunately, the second of these has been obviated by a clause 
authorizing the Authority to permit deferment of the elimination of unfit 
buildings under conditions of shortage “‘so acute as to force dangerous 
overcrowding” of families of low income. Unless the requirement that the 
project shall include demolition, ete., can be interpreted liberally to in- 
clude any such undertaking by a local governmental agency anywhere 
in a community, it would seem that for the present the “shortage” clause 
offers the only escape from the necessity of building on slum land pur- 
chased at speculative prices. There is no doubt that in most communities 
serious shortages in low-rental property do exist and are daily becoming 
more acute. 

The third big handicap of the housing program during the past five 
years—centralized control of an undertaking peculiarly subject to local 
conditions, and therefore unsuited to central control—has definitely 
been put to an end by the United States Housing Act of 1937. Cen- 
tralized control was in the first place brought about through circum- 
stances rather than by legislative necessity. 

When, in the summer of 1933, Congress authorized loans and grants 
to states, municipalities, and other public bodies for slum clearance ard 
‘low-cost housing, only two cities in the country, Los Angeles? and Mil- 
waukee,! were prepared under existing laws and ordinances to take ad- 
vantage of the offer. Ten states during the next two years passed housing 
authority laws, but at the end of 1935, when the last of the projects de- 
veloped by the P.W.A. entered the construction phase, only a third of 
the cities with projects had housing authorities. The authorities were, 
moreover, for the most part new and inexperienced. 

Today 30 states* the District of Columbia, Hawaii, and Puerto Rico 
have housing-authority legislation. Forty-nine authorities have been es- 
tablished under these laws, and a good many have gained considerable ex- 
perience through coöperation with the federal government in the develop- 
ment of its “demonstration” projects. Under the Wagner-Steagall Act, 
it is mandatory that the projects already built be leased or sold to the 
local authorities “as soon as practicable” and that all future projects be 
developed by them. 

With local responsibility for the development and management of 

1 Article 25, Los Angeles City Charter. 

4 Laws of Wisconsin, 1913, Ch. 678; Wisconsin Lawa of 1933, Ch. 479; Ordi- 
nance 139 of City of Milwaukee. 

s Alabama, Arkansas, Colorado, Connecticut, Delaware, Florida, Georgia, Mi- 
nois, Indiana, Kentucky, Louisiana, Maryland, Massachusetts, Michigan, Mcn- 
tana, Nebraska, New Jersey, New York, North Carolina, North Dakota, Ohio, 


Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, Vermont, 
West Virginia, and Wisconsin. 
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housing has come the requirement that the states or communities share 
in the cost. This injects a new element of uncertainty into the program. 
Tt is unquestionably desirable in principle that the localities share the 
cost of providing adequate housing accommodations for their citizens. 
Some observers believe, however, that the local units of government are 
not at present in a position to do so and that the whole program will be 
jeopardized by this provision. Time will tell. Meanwhile other competent 
observers point out that upon analysis the requirements seem fairly 
lenient and entail no more local contribution than has been made to 
existing projects. 

A local authority may borrow from the United States Housing Author- 
ity up to 90 per cent of the funds necessary to develop a project. The 
other 10 per cent will have to be found elsewhere, provided the local 
authority wishes to obtain, in addition, the federal subsidy without 
which low-rental housing would be impossible. Since the federal govern- 
ment may accept less than first mortgage security, borrowing 10 per cent 
locally should not be too difficult. 

There is, however, another condition for federal subsidy. The states or 
communities must themselves supply a 20 per cent capital grant or 20 
per cent of the annual contributions provided by the Act,’ depending 
upon the form of subsidy they elect to receive from the federal govern- 
ment. 

Annual contributions will undoubtedly be much the easier for states 
or localities to provide. Since these may be made in the form of tax re- 
missions or exemptions instead of in cash, they should not prove a serious 
obstacle, at least to large communities. If a community should elect to 
make a 20 per cent capital grant, it may do so in the form of cash, land, 
or the capitalized value of community facilities, ta% remissions, or tax 
exemptions. 

To carry out the provisions of the Act, Congress has authorized ap- 
propriations of $26,000,000 for the fiscal year ending June 30, 1938, and 
bond issues over a three-year period of $500,000,000 from the proceeds 
of the bonds, the subsidies paid from appropriations. 

In order to insure low rents and low income tenancy, & five-to-one in- 
come rent ratio (six-to~one in the case of large families) was written into 
the act, and various restrictions were placed upon construction costs: 
(a) projects may “not be of elaborate or expensive design or materials”; 
(b) the average construction cost per dwelling unit may not exceed the 
average cost of units privately produced in the same locality under 
building laws applicable to the housing project and under similar labor 

6 The wording is ambiguous and may mean either 20 per cent of the annual 


grant made by the federal government or 20 per cent of the total grant by both fed- 
eral and local governments. : 
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standards; (c) in cities under 500,000, the cost may not exceed $4,000 
per unit or $1,000 per room, and in larger cities $5,000 per unit or $1,250 
per room, ‘ 

Although not serious enough to prevent building, the definite limita- 
tion on construction costs and the income of tenants would better not 
have been written into law. Both are matters in which a high degree of 
flexibility would seem desirable to meet highly variable conditions in 
various parts of the country. Moreover, the rent a family pays bears no 
mathematical relationship to its other needs, and if very low rentals were 
achieved the formula would automatically reduce the maximum income 
permitted to a point where a family, after paying its rent, would have 
insufficient income to live on. Finally, the Authority has adequate powers 
to insure the low-rent character of projects without such a provision. 
These include the right, upon breach of agreement to maintain low rents, 
to raise the interest rate on loans, to declare the unpaid principle due at 
once, or to terminate annual contributions. 

The decentralized program which will be carried out under the United 
States Housing Authority starts with a considerable heritage from the 
five-year emergency program despite the difficulties encountered in ita 
administration. P.W.A. has develcaped 51 projects in 36 cities, comprising 
about 21,500 dwelling units.” These will be turned over to the new 
Authority for sale or lease to state or local housing authorities. After 
sale, they will be eligible for loans, grants, or annual contributions under 
the terms of the United States Housing Act. The 60 community type 
projects comprising 8,104 dwelling units now held by the Resettlement 
Administration, many of which were started and partially developed by 
the now defunct Subsistence Homesteads Division of the Department of 
the Interior and By the F.E.R.A., may also by presidential decree ba 
turned over to the United States Housing Authority. 

These- projects have provided vastly improved living conditions for 
thousands of low, if not the lowest, income families. Perhaps more impor- 
tant, they have been the chief means of educating the people of this 
country to the need for public housing. Opponents of the program hava 
sought to discredit it by insisting that the projects do not demonstrata 
anything. They have at least demonstrated to the satisfaction of organ- 
ized labor that public housing is worth working for and not a mere idea 
toward which it could afford to continue, as in the beginning, to be luke- 
warm or indifferent. 

Every bit as important to the future of housing as the demonstration 
projects and their educational by-product has been the building of a foun- 
dation of law and judicial precedent upon which may be reared a sound 
decentralized administrative structure. - 


1 Exclusive of limited-dividend projects. 
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P.W.A. assumed leadership in securing most of the 30 state housing 
authority laws mentioned above, together with supplementary legisla- 
tion permitting cities to codperate with housing authorities in essential 
ways. Model bills were drafted, submitted to the governors of the va- 
rious states, and introduced into most of the legislatures by executive 
request. The models were from time to time revised, and the states them- 
selves made changes. There is, nevertheless, a fairly high degree of uni- 
formity in state housing legislation. All the authority laws provide for 
the creation of special ad hoc bodies with power to construct and operate 
housing projects and to. finance them through bonds secured by their 
property or the revenue from it. All stipulate that these bonds shall not 
constitute an indebtedness of the local governments. The application of 
the laws in all except three states? is fairly general, and in a number they 
apply to counties as well as to towns and cities. New Jersey has a state 
authority, as does Maryland, although recently a new law was passed 
in Maryland providing for city, town, and county authorities as well. 

The need for an authority is usually determined by the local governing 
body, with or without public hearing, and appointment of members is 
usually by the mayor or other chief executive. All except a few of the 
laws provide for five members with five-year staggered terms. In two- 
thirds of the states, jurisdiction extends several miles beyond city limits. 

All states except one grant housing authorities the right of eminent 
domain, while Rhode Island provides that cities may condemn for 
authorities. Twenty states’ exempt the property of housing authorities 
from taxation, and nineteen?’ exempt their securities. In addition, prop- 
erty is exempt in Kentucky by court decision," and in Ohio by opinion 
of the attorney-general." Thirteen states have adopted the “five times” 
income rent ratio first fixed by the George-Healy amendment to the 
National Industrial Recovery Act. They include no special provision for 
large families as does the United States Housing Act. Pennsylvania has 
a straight “six times” income-rent ratio, and New Jersey sets a minimum 
rental of $10 a room for first-class cities and $8 a room for others. 


3 The Michigan law applies anly to Detroit; the Texas law only to San Antonio; 
the Wisconsin law only to Milwaukee. 

* Arkansas, Colorado, Connecticut, Florida, Georgia, Indiana, Louisiana, Mary- 
land, Nebraska, New York (at discretion of municipality), North Carolina, North 
Dakota, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, 
Vermont, and West Virginia. 

10 Colorado, Connecticut, Indiana, Kentucky, Louisiana, Maryland, Michigan, 
Nebraska, New York, North Carolina, North Dakota, Oregon, Pennsylvania, 
Rhode Island, South Carolina, Tennessee, Texas, Vermont, and West Virginia. 

u Spahn ef al v. Stewart e al, decided by court of appeals of Kentucky, Feb. 19, 
1937. : 

12 Opinion 3262, John W. Bricker. 18 Public No. 837, 74th Congress. 
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Sixteen states! have passed special housing coöperation laws permit- 
ting cities to sell, lease, or donate property to authorities; to furnish 
parks, playgrounds, and other facilities; and to re-zone or re-plan as 
necessary. In all except three of these states, cities may also waive local 
building code requirements in taking over from the federal government 
projects not in compliance with technicalities deemed unsuited to large- 
scale housing. Twenty states" authorize cities or other localities to donate 
or loan money to authorities for administrative expenses, and two states, 
New Jersey and Delaware, themselves assume the responsibility for 
authority finances. Some states!” have incorporated certain provisicns 
for coöperation by communities in their authority laws instead of pass- 
ing supplementary legislation. 

In 10 states, authorities are subject to some control or supervision by 
state boards. Unless additional state boards are created, the federal 
financing agency, the United States Housing Authority, will exercise the 
only supervision and control over the authorities in the other states. 
Obviously, both the state and federal governments should not exercise 
identical supervision. 

There are now several important court decisions upholding the valid- 
ity of the provisions of housing authority legislation. In the first applica- 
tion by a state or local housing authority for the exercise of eminent do- 
main, a state court of highest jurisdiction, the New York court of ap- 
peals,!® on March 17, 1936, upheld housing as a public use for which 
land might be taken by the duly constituted creatures of the state. The 
proceedings grew out of the New York City Housing Authority’s effort 
to acquire property for First Houses, a small rehabilitation project which 
has the distinction of being the first public housing project completed in 
recent years and the first, and so far only, project for which a local author- 
ity has floated its own bonds. The decision was widely heralded as esteb- 
lishing an important precedent. 

About a year later, the Kentucky court of appeals,?° the highest eee of 
that state, handed down the most comprehensive decision dealing with 
public housing that has so far been rendered. The case was brought to 

M Alabama, Colorado, Florida, Georgia, Ilinois, Indiana, Maryland, Michigan, 
Montana, Nebraska, North Carolina, Ohio, Oregon, Pennsylvania, Tennessee, and 
Texas. 18 Alabama, Montana, and North Carolina. 

16 Arkansas, Connecticut, Florida, Maryland, Michigan, Nebraska, New York, 
North Carolina, Ohio, Oregon, Pennsylvania, Tennessee, and Vermont provide for 
donations and loans; Indiana and Massachusetts, for appropriations only; and 
Delaware, Illinois, South Carolina, Texas, and West Virginia, for loans only. 

17 Arkansas, New York, South Carolina, and Vermont. 

18 Arkansas, Delaware, Georgia, Ilinois, Indiana, Massachusetts, New York, 
Ohio, Pennsylvania, and South Carolina. 

1 New York City Housing Authority v. Muller, 1936, 270 N.Y. 333, 1 N.E. 
(2d) 153. 2 Spahn ef al v. Stewart, cit. supra. 
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test the constitutionality of the law under which the Louisville Housing 
Commission had been created, and nearly all the major legal issues re- 
lating to housing authorities were raised in the pleadings and passed 
upon by the court. 

The Municipal Housing Commission Act was declared constitutional 
and the court held: (1) that the proposed slum clearance and housing 
project was for a public and governmental purpose, and that land could 
therefore be condemned by the Commission for the project; (2) that the 
property and bonds of a municipal housing commission are issued for a 
public purpose, and therefore are exempt from taxation under the con- 
stitution and statutes of Kentucky; (8) that the Commission might 
issue special obligation bonds secured by the project and revenue from 
it, and that such bonds would not constitute. obligations of the state or 
any political division thereof; (4) that the provision of housing for per- 
sons of low income is not class legislation, but will benefit the whole com- 
munity; and (5) that the city of Louisville has the right to appropriate 
money for the administrative and other expenses of the Municipal Hous- 
ing Commission. ` 

A third important legal victory was won in May of this year when the 
United States district court for the District of Columbia upheld the 
power of the Alley Dwelling Authority for the District of Columbia to 
_ acquire property for slum reclamation. The Alley Dwelling Authority, 
which exists primarily to rid Washington of its inhabited alleys, differs 
from other housing authorities in that the provision of dwellings for 
families displaced by slum clearance is an activity secondary to the clear- 
ance operation itself. This case” tested the power of the Authority to` 
acquire sites by condemnation as a part of its regular program. The ques- 
tion involved was related to, but distinct from, that ôf whether the pro- 
vision of low-rent housing is a public use. 

Prior to these favorable decisions on the right of the states to-use emi- 
nent domain for housing, several lower courts decided adversely the ques- 
tion of housing as a federal use for which the federal government might 
condemn property. These decisions are, of course, less important than 
the favorable ones, now that it is definitely settled that the housing pro- 
gram of the future will be carried out on a decentralized basis, and that 
the federal government will not be acquiring real property. No case in- 
volving housing as a public use, by either state or federal agencies, has 
been tried before the United States Supreme Court. The case of United 
States v. Certain Lands in the City of Louisville,” involving condemna- 


™ United States District Court of Appeals for the District of Columbia, No. 
2464, “In the matter of the acquisition of part of lot 29, ets.” 

United States v. Certain Lands in the City of Louisville, Edward J. Gernert, 
ei. al., July 15, 1935. 78 Fed. (2d) 684. 
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tion proceedings in connection with a project in Louisville, and a similar 
case involving an addition to a project in Detroit, which had been car- 
ried to the Supreme Court, were dismissed upon motion of the govern- 
ment. on the ground that as a result of the long delay the funds had been 
diverted to other projects and that the cases, as a practical matter, had 
become moot. 

ANI ELIZABETH LONGAN. 

National Association of Housing Oficials. - 


State Leagues of Municipalities and the American Municipal Associa- 
tion; An Experiment in Codperation Among Municipal Officials. Munie- 
ipal officials in 40 states are today codperating with one another through 
leagues of municipalities to provide means whereby they may bring the 
needs of the urban population to the attention of their state legislators 
and inform themselves as to most efficient practice in the field of public 
business. These leagues include some 7,000 municipalities as league 
members, and many more are using leagué services. The first league was 
organized 46 years ago, the fortieth in February, 1937. The degree of 
service, of course, varies as between leagues, owing to differences in 
_ strength and financial ability. A few have little more than an annual 
meeting and limited legislative work. Most leagues, however, carry on & 
wide range of services such as training schools for city employees, com- 
plete information exchange, legislative counsel, monthly magazine, radio 
programs, legal services, regional meetings, and an annual convention of 
several days’ duration. 

The forces behind this codéperative movement are not obscure. In 
almost every instance, leagues arase as a direct result of the urbaniza- 
tion movement so Adequately described by C. A. Dykstra, president of 
the University of Wisconsin and formerly city manager of Cincinnati: 
“The growing importance of American cities is indicated not only in our 
population figures but in the number of units concerned. Five cities mean 
home to more than fourteen million souls. Furthermore, half the nation’s 
population lives either in or in the shadow of cities of 100,000 or over. 
Since 1790, this city family has grown to more than 300 times the num- 
ber of urbanites that President Washington counted, while the rural folk 
have increased less than 15 times. In 1870, 52.8 per cent of American 
workers were gainfully employed in agriculture; by 1930, this percent- 
age had dropped to 21.3. It should be apparent, then, that our straggling 
rural frontier settlement has come to be a full-grown urban industrial 
society. Moreover, it did this within one century, not slowly and with 
_ gradual accommodation as did the urban centers of Western Europe.” 

Urban government was not prepared for such rapid changes. State 
legislatures, with rural backgrounds and outlooks, were unwilling ar 
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unable to recognize the urbanization movement going on under their 
very eyes. Appeals from individual municipal officials for broader powers 
met with consistent disapproval on the part of the state legislators. 
Nor was this disapproval entirely unreasonable, since this phenomenal 
urban growth had resulted, among other things, in the creation of wide- 
spread corruption in municipal politics. Under such circumstances, a 
grant of broader powers might well have been put to disastrous uses. 
Equally embarrassing to the official has been the steady increase in 
technological complexity of local government operations. Municipal 
officials, therefore, faced with an ever-increasing number of urbanites 
demanding more and more community services yet objecting strongly to 
any appreciable increase in local taxes, and handicapped at every turn 
by unsympathetic state regulation, turned for aid to other members of 
their profession. 

From such a combination of circumstances arose the Indiana Munici- 
pal League founded in 1891. Of significance is the fact that the principles 
of coöperation as laid down by this first league have characterized all 
subsequent organizations. Four more leagues were organized prior to 
1900. In 1910, the total stood at nine. Today, as stated, it is 40. The 
eight states not included in this total either lack state authority to pay 
municipal funds into such organizations or contain relatively small urban 
populations. 

Support is provided by each municipality in the form of dues and/or 
service charges assessed annually on a basis of population. This charge 
varies from $2.50 for municipalities of a few hundred population in some 
states to $1,800 for large cities in other states. The municipality rather 
than the individual official, is the league member. The league, although 
supported by funds paid o:ficially by municipalities in their corporate 
capacities, is unofficial in operation. It merely provides means whereby 
municipal officials may bring their collective needs to the attention of 
their legislature and inform themselves as to current practices in the 
ever more complex field of municipal administration. 

League activities have been guided by a common principle to all co- 
operative movements: ‘Perform those services which one member, work- 
ing independently, cannot perform for himself and which no other 
agency is performing satisfactorily.” Officials codperate in combatting 
many difficulties: lack of knowledge on the part of the official concerning 
most effective methods of public administration; lack of knowledge on 
the part of both legislator and private citizen concerning the problems 
of local government; tendency on the part of certain interests to over- 
charge the public for services and goods rendered, or failure to provide 
such services in the first place; normal isolation of the individual official 
from other persons engaged in the same line of work. 
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The legislative problem is of prime importance, since enabling state - 
legislation is necessary at so many points. As more satisfactory enabling 
legislation is obtained, the nature of legislative activity changes from 
policy-making legislation to administrative legislation—from home rule 
bills, for instance, to traffic control bills. The change, therefore, requires 
more and more that the league, either on its own initiative or at the re- 
quest of legislators, present accurate facts relating to the administration 
of urban business, the while being compelled to pay less attention to se- 
curing further broad enabling powers from the state. 

A league seldom takes action upon a given issue without virtually 
unanimous support from its membership, thus forestalling many an ill- 
advised resolution and legislative policy. The general idea which the 
league wishes to convey to the legislator is that it presents reliable infor- 
mation concerning a given situation, that information being in the form 
of ‘official practice, official sentiment, or both. In pursuance of this 
policy, much attention is given to the collection of reliable information, 
which then is frequently published in report form and distributed to all 
persons concerned. f 

Central or regional legislative meetings are usually held to familiarize 
the official with the problems before the legislature. Legislator and munic- 
ipal officials are often brought together at the same meeting in order 
that each may appreciate the point of view of the other. League bulletins 
keep officials posted throughout the session concerning progress of perti- 
nent bills. Speaking generally, the extent to which officials will force 
their desires upon the attention of the legislator varies from state to 
state. Usually, however, the policy is to bring accurate information to 
the attention of the legislator, with no effort made to resort to pressure 
tactics so common “to “special interests.” 

A second important league activity is the information service. This 
service receives more and more emphasis as a league develops, and is 
increasing in importance in all leagues from year to year because of tha 
constantly growing complexity of public business. Not only are cities 
growing in size, thus requiring more’complex administrative organiza- 
tion, but the technological advances are such that the official of today 
must be far more than an “officer of the law.” He has become a public 
business man and administrator shouldered with the responsibility cf 
providing essential community services. Furthermore, it is his obligation 
not only to carry out the instructions of his citizens but to recommend 
to them more effective courses of action. Because of the unique bird’s- 
eye-view nature of his position, he is best able to make these recommen- 
dations. Social trends, hidden from the private citizen, are revealed, toa, 
in varying degrees of focus to the public business man. Should he be un- ` 
able to clear up a hazy focus in his territory, he is at liberty to compare 


MUNICIPAL AFFAIRS 1135 


notes with others of his profession through his municipal league. Many 
types of information service are provided: direct answer to inquiries; 
the automatic distribution of current information in periodicals (maga~- 
zine or bulletin) or in special report; the organization of training schools. 

Common to all leagues is the inquiry service whereby individual ques- 
tions from officials are answered personally. Such items of correspond- 
ence, along with newspaper clippings, pamphlets, ordinances, etc., 
eventually build up into vitally important collections of up-to-date ad- 
ministrative data. Supplementing these collections are pamphlets, re- 
ports, and bulletins prepared by other leagues or organizations, as well 
as reports and bulletins issued by the home league. By reference to this 
collection, a given league is able either to answer a given inquiry directly, 
send away for further information, or at least refer the inquirer to other 
municipal officials who have had special experience along the line of 
inquiry. 

Nineteen leagues have monthly magazines, distributed among their 
members as part of the regular service. Several other leagues accomplish 
somewhat the same purpose with weekly mimeographed bulletins, with 
the remaining few maintaining contact with their members by the use of 
occasional news letters. The primary purpose of the publication in each 
instance is to keep the official in touch with recent developments in his 
field of work. Editorial content is in no case restricted to home state 
news. 

Regional meetings and personal visits of a field consultant provide 
highly effective means of answering the varied questions so constantly 
before the municipal official. The outstanding benefit of such meetings is 
the opportunity offered for personal discussion. Through such personal 
service alone can a real understanding and a workable solution of many 
problems be achieved. 

The past five years have witnessed an encouraging increase in the 
number of in-service training schools for local officials. New York and 
Virginia pioneered in this activity with police and fire regional schools. 
Assessors, building inspectors, footl inspectors, milk inspectors, finance 
officers, public works officers, and many others are in such training 
schools. The attendance during 1936 was approximately 14,000. National 
recognition of the need for such training has finally come with the pas- 
sage of the George-Deen Act, under the provisions of which federal 
funds will be available for public service training. 

All these activities would be impossible were it not for the coöperation 
provided by the individual officials. Although original organization of a 
league calls for considerable priming, the point is rapidly reached at 
which officials fully realize the benefits to be derived from such sharing 
of experiences and opinions. The public business man, in his determina- 
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tion to improve his work by taking advantage of the successes and the 
mistakes of others, finds himself in a unique situation. While the busi- 
ness man in private, many times competitive, enterprise must guard his 
“trade secrets,” the public official, gaining nothing from such conceal- 
ment, has every reason to broadcast the results of his experimentation. 
-With justifiable pride, he records the details and the “secrets” of opera- 
tion of his corporation. This record is then at the disposal of any other 
official desiring to make use of it. As a result, leagues have been able to 
gather detailed accounts of methods used' by different municipalities. 
Each league, therefore, has been able to set itself up as an authority on 
municipal administrative practices within its state. ` 

Special services have been rendered where cities did not get satis- 
factory work done effectively. Some have merchandized certain munici- 
pal supplies; some provide professional ordinance revision and account- 
ing services. The codperative purchasing service conducted by a number 
of leagues has been most successful. This service arose as a direct challenge 
to prices being charged by manufacturers of fire hose. By pooling orders 
from a number of members and setting up minimum specifications, the 
league was able to halve the prices previously paid. By 1935, this service 
received such approval from members that it was extended to cover such 
other commodities as fire department accessories, street-name signs, 
traffic paint, water meters, and grader blades. 

The approach to the accounting, ordinance revision, and debt revision 
problems is much the same as the above. The Kansas league set up model 
accounting forms and added to its staff several experts in the account- 
ing field. Gradually, as an ever greater number of municipalities took 
advantage of the permanent benefits of this service, league activity — 
tapered off. Finally, in antivipation of state participation along this . 
line, the league service was dropped entirely. A similar service is now 
being performed by a state bureau. 

Where effective ordinance and debt revision service is lacking, leagues 
will frequently either issue a list of approved professionals to handle this 
work or they will add to their staff a full-time lawyer or accountant. 
Most of ‘these services are rendered to individual muncipalities rather 
than to an entire membership, and are paid for by a special charge 
rather than the annual service charge. 

After a number of leagues had been operating for some time, there was 
felt to be a need for a central office which would codrdinate the policies 
and practices of the leagues in the various states. To meet this need, in 
1924 the American Municipal Association was formed. It works through 
the leagues of municipalities in states where such are organized, and pro- 
vides on a national scale many of the services which are provided by. 
_ the leagues on a state basis, including the annual convention, a reference 


MUNICIPAL AFFAIRS 1137 


and informational service, and the publication of a periodical bulletin. 

In addition to these activities, the Association carries on a number ofa 
more special character. It maintains a Washington office, through which 
continuous attention is given to the course of federal legislation affecting 
municipalities. It prepares and circulates special reports and studies on 
important municipal questions. As official American member of the In- 
ternational Union of Local Authorities, it examines the practices of 
European cities and interprets them to the state leagues. In brief, it acts 
as a clearing house for information on all matters concerning the adminis- 
tration of our cities and villages. 

In states, too, which have no leagues, special services are rendered by 
the Association. To municipalities needing consultative assistance, it 
supplies the regular league services direct from its Chicago headquarters. 
It also renders assistance to municipal officials in the creation of leagues 
in such states. ` 

: ; Cuirrorp W, Ham. 

American Municipal Assoctatton. 


NEWS AND NOTES 
PERSONAL AND MISCHLLANEOUS 
Compiled by the Managing Editor 

During the past summer, Professor James W. Garner, of the University 
of Illinois, delivered addresses before the Congress of American Nations 
in Paris and the Royal Institute of International Affairs in London, and 
served as a delegate to the World Congress on the Relations of Church 
and State at Oxford. | 


Dr. Carl B. Swisher, author of well-known biographical studies of 
Justice Field and Chief Justice Taney, entered upon his duties in Septem- 
ber as associate professor of political science at the Johns Hopkins Uni- 
versity. 


Professor Harold W. Stoke is on leave from the University of Nebraska 
for the year and during the period is with the Tennessee Valley Authority 
as supervisor of training in public administration. 


Dr. George R. Sherrill, formerly of Clemson College, has been made 
head of a newly established department of government at the University 
of South Carolina. Dr. Sherrill is author of Criminal Justice in North 
Carolina and co-author of a recent biography of Clemson, the founder of 
Clemson College. 


Professor John M. Pfiffner, of the University of Southern California, 
is on sabbatical leave during the present semester and is devoting his 
time to gathering materials, in Chicago and Washington, on research 
techniques in public administration. 


Professor Roscoe G. Martih has resigned his position as professor of 
government at the University of Texas to accept appointment as head 
of the department of political science at the University of Alabama. 


Dr. Stuart A. MacCorkle, assistant professor of government, has been - 
appointed director of the Bureau of Municipal Research at the Univer- 
sity of Texas. 


Dr. Dean E. McHenry, formerly instructor in political science at Wil- 
liams College, has been appointed assistant professor of political science 
at Pennsylvania State College. 


Dr. Roger V. Shumate, formerly of the University of Pittsburgh, has 
accepted an associate professorship at the University of Nebraska. 


At Duke University, Dr. R. Taylor Cole, who spent the past summer 
in research in Italy, has been promoted from assistant to associate pro- 
fessor of political science. 


1188 
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Dr. Elwyn A. Mauck, whose graduate work was completed recently at 
Columbia University, has been appointed assistant professor of political 
science at the University of North Carolina. 


Dr. J. Mark Jacobson, at one time an instructor in political science at 
the University of Wisconsin, has been appointed to the legal division of 
the National Labor Relations Board and is connected with the review 
staff at the Washington office. 


Professor Warner Moss, formerly of New York University, has been 
appointed head of the department of political science at the College of 
William and Mary. f : 


During the first week in October, Professor Pitman B. Potter, of the 
Graduate Institute of International Studies in Geneva, delivered a series 
of lectures on current international affairs on the University of Ilinois 
campus under the auspices of the department of political science. 


Mr. Chitoshi Yanaga, who received his doctor’s degree in political 
science at the University of California in 1934 and during the past two 
years has been studying at the Imperial University in Tokyo, has been- 
appointed instructor in history and government at the University of 
California. During 1936-37, he held a fellowship from the Carnegie En- 
dowment for International Peace. 


New members of the political science staff at the University of Ilinois 
include Dr. David O. Walter, formerly of Cornell University, as instruc- 
tor; Dr. J. F. Isakoff, formerly an assistant at Illinois, as instructor; and 
Dr. C. B. Hagen, formerly of Smith College, as associate. The last- 
mentioned has taken over some of the work formerly in charge of Pro- 
fessor Charles 8. Hyneman. i 


Mr. C. N. Fortenberry, who received a doctor’s degree at-the Uni- 
versity of Illinois in June, is now instructor in political science at Edin- 
-burg College, Texas. 

Mr. Asher N. Christensen, instructor in political science at the Uni- 


versity of Minnesota, has been appointed adviser to foreign students at 
that University. | 


Dr. D. W. Brane has resigned his position at Western Reserve Uni- 
versity in order to accept an appointment at Otterbein College. 


Recent promotions at the State University of Iowa include: Drs. John 
E. Briggs and Ivan L. Pollock, from associate to full professor, and Dr. 
Ethan P. Allen, from instructor to assistant professor. 


At the University of Pennsylvania, Professor Charles C. Rohlfing has 
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been made chairman of the department of political science, in succession 
to the late Clyde L. King, and Dr. J. C. Phillips has been advanced to 
the rank of assistant professor. Four visiting professors are giving service 
during the year, as follows: Dr. Samuel Guy Inman, of Columbia Uni- 
versity, a graduate and an undergraduate course on Latin American 
relations; Dr. William P. Maddox, of Princeton University, a graduate 
course in international politics; and Dr. Harley L. Lutz, of Princeton, in 
charge of graduate work in public finance during the first semester and 
Dr. Alfred G. Buehler, of the University of Vermont, during the second. 


Under the direction of the School of Public Affairs and Social Work at 
Wayne University, Mr. Laurence Michemore, of the department of 
government, is in charge of the newly established in-service curriculum 
for public employees. The courses are being given in conjunction with 
the State Vocational Board. Employees will not receive college credit 
and are not required to meet the usual academic requirements for ad- 
mission to courses. 


The sesquicentennial of the Constitution of the United States was 
celebrated at Wellesley College on November 15-17 by means of a series 
of lectures by Professor Thomas Reed Powell, of the Harvard Law School, 
who also led a number of round-table discussions. 


The University of Minnesota began the second year of its graduata 
training program in public administration in September. Pre-service 
fellowships were awarded to the following: Lowell D Ashby, A.B., Hast- 
ings College (Nebraska), 1936, A.M., Nebraska, 1987; Charles T. 
Bigelow, B.B.A., Minnesota, 1937; Thomas J. Gentry, Jr., A.B., Ar- 
kansas, 1937; Julia J. Henderson, A.B., Tllinois, 1936, A. M, 1937; 
Theodore R. Happen B.S., Colorado State, 1987. In-service fellowships 
were awarded to the following: Russell P. Andrews, A.B., Stanford, 1928, 
deputy director, N.Y.A. in Oregon; Edward G. Conroy; B.S. in E.E., 
Notre Dame, 1930, superintendent of police communications, San Aye 
tonio, Texas; Lloyd C. Kersey, A.B., Macalester College, 1927, A.M., 
Minnesota, 1937, parole agent, state "board of parole in Minnesota; Gan 
trude R. Munsell, B.S. in P.A., Missouri, 1931, assistant director, divi- 
sion of employment, W.P.A. District Office, Rolla, Missouri. 


By action of the board of regents, a Bureau of Governmental Research 
has recently been established at the University of California at Los 
Angeles for the purpose of making studies in the field of public administre- 
tion. Special attention will be given to the governmental problems of the 
various Southern California communities. In addition to carrying on 
original studies, the bureau will assist in making available to graduate 
and senior students the best sources of current information concerning 
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governmental affairs; and all facilities will likewise be available for use 
by local public officials. Professor Frank M. Stewart, chairman of the 
department of political science, will direct the activities of the newly 
created unit, assisted by a staff composed of Dr. George W. Bemis, re- 
search associate, and Miss Evelyn Huston, librarian. 


Earlier in the year, Messrs. Doubleday, Doran and Compary an- 
nounced the winner of the First Theodore Roosevelt Memorial Award— 
Dean Alfange, a young Greek-American practicing attorney of New York 
City, whose study, The Supreme Court and the National Will, is a keen 
analysis of the relation of Supreme Court decisions to their economic, 
social, and political backgrounds. Honorable mention was given a manu- 
script by Professor W. E. Binkley, of Ohio Northern University, on The 
Powers of the President: Problems of American Democracy. Both books 
will be published shortly. 


Dr. Robert Karl Reischauer, lecturer in the School of Public and In- 
ternational Affairs and instructor in the department of Oriental languages 
and literatures at Princeton University, died on August 14 of wounds 
sustained from the explosion of a bomb in front of the Palace Hotel on 
the Shanghai Bund. His writings include a doctoral dissertation on Alien 
Land Tenure in Japan, published in the “Transactions of the Asiatic 
Society of Japan,” a two-valume chronology and guide to early Japanese 
history, published by the Princeton University Press, and articles in the 
Harvard Journal of Astatic Studies. Dr. Reischauer was one of the best 
prepared, as well as one of the most promising, American students of Far 
Eastern politics and international affairs. Son of the Buddhist scholar, 
Dr. August K. Reischauer, he was born and received his elementary edu- 
cation in Japan, whither he returned for further study after graduation 
from Oberlin College and before receiving his doctor’s degree at Harvard 
University in 1935. His death at the moment when sound scholarship on 
the Far East is most needed is an irreparable loss. 


With its twelfth number—December, 1937—Events completes its first 
year of publication. This monthly review of world affairs was founded 
by Spencer Brodney, who had been editor of Current History until that 
magazine, in April, 1936, ceased to be a publication of the New York 
Times. In the belief that the recording and interpretation of events and 
developments throughout the world should be based on sound scholar- 
ship, the contributors to Events have been drawn almost entirely from 
the colleges and universities of the United States. One result of this edi- 
torial policy is that Hvents has been coming increasingly into use in the 
study and teaching of history and the%socialfsciences. 


The fifty-seventh annual meeting of the Academy of Political Science, 
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held at the Hotel Astor, New York City, on November 10, was devoted 
to the general subject of expenditures of the national government. One 
session was given to the national budgets of Great Britain, France, and 
the United States, 1928-1937; a second, to the future of the federal 
budget; and at a dinner meeting aspects of the general subject were dis- 
cussed by Senator Harry F. Byrd of Virginia and Secretary of the 
Treasury Henry Morgenthau. 


The first Pan-American Congress of Municipalities will be held at 
Havana, Cuba, beginning next April 14. On the agenda appears a lengthy 
list of topics pertaining to municipal organization, municipal administra- 
tion, public utilities, public works, transportation, public safety, and 
social problems, in addition to general subjects such as the importance 
of the municipality in the social evolution of the nations of America, 
sociological effects of modern municipal environment, population move- 
ment from rural to urban areas, and the relation of municipalities to cen- 
tral government. Correspondence concerning participation in the Con- 
gress should be addressed to Sr. Presidente de la Comisión Nacional Or- 
ganizadora del Primer Congreso Panamericano de Municipios, Secre- 
taria‘de Estado, La Habana, Cuba. 
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Theory of the Democratic State. By Marre Couums Swasny. (Cambridge: 
Harvard University Press. 1937. Pp. 234.) 


In this volume, the author has undertaken to state, in a form accept- 
able to logic and theory of knowledge in the present phase, the tradi- 
tional assumptions and evaluations of political liberalism. These amount 
to what is called “‘intellectualism,” sometimes in praise but more often 
nowadays in dispraise. Some values are alleged to be reasonable, and 
some types of human relations are held to be justifiable because they fol- 
low logically from such values; in particular, liberal political practices 
are held to be defensible in this way. Moreover, it is assumed that a 
reasonable arrangement is more likely to exist and to persist than an 
unreasonable one. All of these positions are controverted or denied by 
contemporary political theory, or are made but not avowed by writers 
who think that democracy is respectable though not defensible. Perhaps 
the most appealing quality of this volume is its frank avowal of the 
traditional intellectualist bias of liberalism. In practice, the book aims 
to deflect to liberalism some of the reverence still felt for science. In 
theory, it undertakes to show that an identical structure of rationality 
supports both science and democracy. 

Specifically, the author argues that there is a “general kinship” be- 
tween the methods and postulates of science and those of democracy; 
both have “their common source in the quantitative method” (p. 37), 
and ‘each seeks to obtain mastery over the external world by treating 
its objects numerically and as subject to determinations of magnitude” 
(p. 17). This estimate of democratic practice is defended by pointing to 
equal and universal suffrage, constituencies based on numbers, and rep- 
resentation of a kind that approximates statistical sampling. 

The relation alleged to hold between science and democracy’ is liter- 
ally kinship. The author does not hold that either grew by imitation of 
the other, nor will she admit that both resulted from the progress of the 
mechanic arts. Her general philosophical position, if I grasp it, is a mod- 
ernized Kantianism: the mind is supposed to have a kind of rational 
structure which provides the schemata of what is reasonable in every 
subject-matter. These schemata are postulates or working hypotheses 
rather than self-evident principles, but they are definitely principles of 
logical consistency and they supply the keys to any validity, whether of 
science or practice. This position is developed most clearly on its negative. 
side, in her rejection of all forms of dialectical logic arising from Hegel- 
ianism. This is the essence of her criticism of both communism and 
fascism: they violate the intellectual integrity of a strict logical consis- 
tency. 
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. This diagnosis of intellectual shiftiness in dialectic, whether of Hegel 
or of Marx, appears to me to be substantially sound. Whether it implies 
a revised form of Kantianism is another question. There seems little 
reason to think that any formal logic will ever again attempt to shoulder 
the whole load of the sciences as they were customarily formulated, and 
still less reason to think that it will shoulder also a system of political 
justice. At present, it looks rather as if both logic and science were finding 
out how little there was in the customary formulation that was necessary. 
Formal consistency is extraordinarily adaptable; if there are “queer” 
. geometries, or even queer logics, there ought to be the possibility of 
political and ethical systems as queer as anyone wishes, without any vio- 
lation of logical consistency. Even if it had always been true that “preg- 
ress and freedom ... are regulative notions implied in every political 
theory” (p. 148), it might still be true that this need not be so. The truth 
seems to be that in politics and ethics one can postulate what values one 
chooses; consistency will then determine what follows, but it cannot either 
tule out or substantiate the postulate. 
i GrorGan H. SABINA. 
Cornel University. 


The Origin and Nature of Constitutional Government. By Huans McDowatu 
Croxm. (London: George G. Harrap and Company. 1936. Pp. 156.) 


When the future arrives and hindsight is in a position to corroborate 
or to ridicule foresight, it is at least possible that the position will be vin- 
dicated of contemporary students of political science who, while attemot- 
ing sympathetic understanding of the chaotic world of government, re- 
fuse to take the plunge into complete relativity of judgment, and who 
hold fast to the belief that tHe most suitable norms are still those which 
have been developed, and are being developed, through the evolution of 
democraty, constitutional government, and the parliamentary system. 
Such a possibility, which to some may appear even a probability, requires 
logically, not the abandonment of the older studies, but rather a continu- 
ous reéxamination of government that is democratic, constitutional, and 
parliamentary, and of the principles involved. On this score, Professor 
- Clokie’s little book may be warmly commended and recommended. 

As the title of this work indicates, its contents are partly historical snd 
partly analytical. Oi its four chapters, two—one on “Parliamentary 
Origins” and the other on “The Evolution of the Cabinet System”— 
are concerned with origin. They are, thus, in a sense introductcry. 
They are justified by the autbor as an attempt to correct certain 
popular errors, and are denominated in the publisher’s blurb “a slight 
excursion into English constitutional history.” Some readers, doubtless, 
will scarcely consider “slight” an introductory excursion that comprises 
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more than half of the whole volume. At the same time, the interest and 
importance of the chapters can hardly be lessened by doubts concerning 
proportion. Any discriminating treatment of the constitutional history 
of England ought to be guaranteed the sympathetic attention of serious 
students of government. The third chapter, the chapter primarily devoted 
to nature, deals with constitutionalism. It contains the essence of the 
essay. The analysis is forceful, the insight acute, and the conclusions 
arresting and provocative. A fourth and last chapter is concerned with 
the spread of constitutional government. 

The whole of Professor Clakie’s short work is announced by him as an 
introduction. Hence, interesting as it is in its own right, it possesses the 
- further interest of two promises made. The preface announces a work on 
the theory and practice of parliamentary government in the leading coun- 
tries, and a footnote a comprehensive volume on the organization and 
practices of English political parties. This is important news. 

R. K. Goocu. 

University of Virginia. : 


Lawlessness, Law, and Sanction. By Mmum THErEsa Roonny. (Wash- 
ington: The Catholic University of America. 1937. Pp. 176.) 


The main thesis of this dissertation in philosophy is “that the revolt 
‘against Christian unity, the eventual rejection of all religion, and the 
rise of erratic philosophies consequent upon the denial of the authority 
of God, caused the decline in the strength of the sanction of law, which 
has resulted in the violence, injustice, and lawlessness that afflict us.” 

The “erratic” philosophies mentioned are the antecedents reflected in 
Bentham’s, Maine’s, and Holmes’ emphasis on the element of force in 
legal sanction. In criticizing their conceptidns of sanction and the effect 
which she ascribes to them, Miss Rooney—except for a few incidental 
references to methodological errors—evaluates the assumptions ùnderly- 
ing them in the light of her own preconceptions. Her presuppositions are 
the well-known affirmations of the Scholastic writers concerning the 
nature of man and of the universe—A4llegations of facts the truth of which 
they could not verify empirically and therefore tried to excogitate by 
logical reasoning. 

Asserting that individual “responsibility is the foundation upon which 
the sanction of law is based,” the author attributes the breakdown of law 
observance to the neglect of character education. The “erratic” philoso- 
phies and behavioristic psychology, owing to their denial of a free will 
to the individual, are jointly held responsible for the tendency to mini- 
mize the individual’s accountability for conduct and for the imposition of 
the burden of controlling conduct on the state, a function which the state 
is not warranted to assume and which it is unable to perform effectively. 
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` This “historical study” abounds in general statements that no careful 
historian would make without adducing evidence. We are told that “all 
history since [the thirteenth century] bas recorded a decline in law ob- 
servance,” that “our social order is disintegrating,” and that crime is 
“Tampant,’”’ owing to an “atrophy of moral fiber.” No evidence is cited 
in support of these contentions, unless the references to the fact that 
Bracton and Nt. Thomas Aquinas brought forth their conceptions of 
sanction in the thirteenth century and to the subsequent changes which 
the concept underwent are to be regarded as sich. 

- In view of what is known about the physical and social causes of crime, 
Miss Rooney’s notion of the efficacy of character education—even if rein- 
forced by punishment of law-breakers—seems exaggerated. Nevertheless, 
she writes with considerable self-essurance, as is indicated by her libezsl 
use of such terms and phrases ss “specious,” “erratic,” “philosophical 
inadequacies,” and “deliberate ignorance of historical and philosophic 
truths,” when referring to systems of thought other than her own. 

HENRY JANZEN. 
Hamilton College. 


Joseph De Maistre and Giambattista Vico. By Ex1o Granturco (Naw 
York: Columbia University Press. 1937. Pp. ix, 240.) 


The title of this doctoral dissertation, and its subtitle, “Italian Roots of - 
De Maistre’s Political Culture,” seem something of misnomers. The work 
is primarily a monograph on De Maistre’s political and cultural thought, 
although there are many incidental references to the ideas of preceding 
thinkers which influenced him and frequent citations of passages from she 
works of Vico and others, parallel or analogous to ones occurring in De 
Maistre himself. Beyond demonstrating that many of Vico’s ideas, as well 
as ones deriving from Aristotle, Tacitus, Cicero, Livy, Machiavelli, and 
Montesquieu, lay ready to hand for De Maistre to use in his romantic and 
traditionalistic revolt against eighteenth-century rationalism, the author 
fails to show any direct literary parenthood of Vico over De Maistre. No 
doubt he read Vico carefully, as he dit a wide range of classical theorists. 
Probably, also, Vico’s doctrines constituted the core of that body of 
thought which may be regarded as generally seminal for the conservative 
reaction to radical intellectualism which ripened in the post-Revolution- 
ary period. - 

` The book suffers badly from a ponderous style, an excess of erudition, 
many obscure passages and interpretations, and numerous ambiguous or 
unfathomable hiatuses in the thought-transition between paragraphs. 
Despite these deficiencies, it affords much valuable information on, and 
some interesting interpretations of, De Maistre’s political, social, reli- 
gious, and philological doctrines for any one patient enough to digest it. 
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Thus, many may be surprised to learn that De Maistre, although cham- 
pioning absolute sovereignty in a single monarch and opposing Montes- 
quieu’s theory of a mechanical separation of powers, interpreted these 
concepts of sovereignty and monarchy, at least at times, in a symbolical 
sense to mean the necessary prerequisite to formal juristic unity, instead 
of in the sense of despotic and arbitrary power. Magistrates, not kings, 
are to judge in civil cases, and the king should rule temperately according 
to the sacred constitutional and customary laws (pp. 10-19). Nor is his 
undoubted belief in the institution of the papacy and in papal infallibility 
perhaps so much an advocacy of an Italian or “‘ultramontane” Pope as of 
a papacy centering in France and propagating French values (p. 224). 

On the whole, however, Gianturco does not seem to modify materially 
conclusions already reached by other commentators as to the metaphysi- © 
cal, theocratic, and mystical bases of De Maistre’s political theory; its 
uncompromising traditionalism, conservatism, and nationalism; its em- 
phasis on sentiment, instinct, myths,” and “common reason” as against 
a priori and conscious intellectualism; or its espousal (despite the attack 
on Voltaire’s a priortsm) of mystical and intuitive “laws of history.” 

Special chapters are devoted to De Maistre’s political morphology or 
theory of forms of government, to his doctrine of constitutions, to his 
ideas on nation and religion, to a lengthy and (to the reviewer) opaque 
discussion of his philological doctrines, and to a summarizing of his 
achievements. The bibliography is exhaustive. 

Max A. SHEPARD. 
Cornell University. 


The Power to Govern. By Watton H. HAMILTON AND DOUGLASS ADAIR. 
(New York: W. W. Norton and Company. 1937. Pp. 194.) 


This is a polemical work of an unusually gracious variety. The authors, 
like some others, were considerably irked by those decisions of the Su- 
preme Court which upset the N.I.R.A., “the little N.I.R.A.,” and the 
A.A.A, on the basis of a sharp distinction between “commerce” and “pro- 
duction,” and they address themselves to the task of demonstrating the 
historical unsoundness of this distinction. Their thesis is indicated in 
the following passage concerning the meaning of the word “ecommerce” 
in 1787 or thereabouts: 

“Tt is all but impossible in our own age to sense fully its eighteenth- 
century meaning. The Eighteenth Century did not separate by artificial 
lines aspects of a culture which are inseparable. It had no lexicon of legal- 
isms extracted from the law reports in which judicial usage lies in a world 
apart from the ordinary affairs of life. Commerce was then more than we 
imply now by business or industry. It was a name for the economic order, 
the domain of political economy, the realm of a comprehensive public 
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policy. It is a word which makes trades, activities, and interests an iun- 
strument in the culture of a people. If trust was to be reposed in parek- 
ment, it was the only word which could catch up into a single comprehen- 
sive term all activities directly affecting the wealth of the nation.” ` 

Our authors first resort to eighteenth-century lexicons—a phase of 
their argument which falls considerably short of their purpose. The vast 
proportion of the definitions and phrases culled from such sources regard 
“commerce” as trade, traffic, dealing, intercourse; and while some of them 
do seem to merge manufacture, or the eighteenth-century equivalent, 
with traffic as a sort of continuum—a mode of disposing of the national 
superfluity, many others do not; and all clearly regard “agriculture” as 
designating an activity or interest apart from either trade or manufacture. 

It is when, in Chapters IV and V, Messrs. Hamilton and Adair proceed 
to project their argument against the political outlook of the age and of 
the men who framed the Constitution that it becomes most persuasive. 
Set in this context, the power to “regulate commerce” assumes the en- 
larged connotation for which they contend. The framers were Mercantil- 
ists almost to a man; they believed government capable of giving the 
economic activities of society direction and of making them contribute 
to national grandeur. Also—though the point is not stressed by our au- 
thors—they found in this relationship between governmental policy and 
private enterprise a decided prop to aristocracy. Furthermore, they were 
“high sovereignty’? men—when government possessed a power, it was 
entitled to use it at its own discretion; it need not wait on judicial theoriz- 

.ing. And in this last connection, the reviewer finds it necessary to demur 
to the formulation by Messrs. Hamilton and Adair of the issue raised by 
the decisions which they deplore. As they phrase it, “in the word ‘com- 
merce’ the whole issue lies” (p. 14). Not so—it lies also in the word “‘regu- 
late.” Indeed, it would seem that the Court has been rather tenderer of 
the noun than it has of the verb in this instance, as in some others. 

And thus much for the strictly historical issue. It is not, however, our 
authors’ contention that judicial construction of the “commerce” clause 
ought always to have proceeded from the Mercantilist point of view, o or 
that this could reasonably have been expected. They say: 

“As mercantilism passed, into the intellectual succession then came— 
along with the machine, the corporation, and business—another economic 
philosophy. In the articles of faith which is latssez-faire, business is more 
capable than the state to direct the activities of the people toward pros- 
perity. The government is the villain in the piece, and the frontiers of 
Business Enterprise must be protected against its encroachments. An- 
other route led to the general welfare. All through the Nineteenth Cen- 
tury this outlook upon affairs gained ground....It had already per- 
meated common sense, economic theory, and public policy. It would have 
been strange if it had not made its way into constitutional interpretation. 
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It was borne along on the current of the age, and had behind it the domi- 
nant interest that sought to become vested. The supreme law of the land 
was not immune to an outlook on affairs which had already penetrated 
the infringing intellectual world.” 

Yet in this very fact, they suggest, lies assurance: “An instrument so 
yielding to insistent pressures is flexible enough to meet the democratic 
demands of the immediate future. The abiding text can again be fur- 
nished out with a more fitting glass.” 

How, then, is the Court to be persuaded to turn its eyes once more 
“from the margin back to the page”? “It may be,” our authors answer, 
“that Legislature and Executive, exercising their constitutional powers, 
will contrive ways and means” for bringing this about; or “it may be 
that the gloss lies so thick that the power to govern must be written afresh 
in the language of today.” All of which, of course, was written prior to 
the Wagner Act and Security Act decisions. 

No one who pretends to the least interest in the Constitution and the 
problem of its interpretation should miss reading this volume. The task 
will prove an easy one, for the style is delightful and matches most 
gratifyingly the high quality of the thought. In eighteenth-century termi- 
nology, it is a “philosophic” work. 

Epwar 8. Corwin. 
Princeton Universtty. 


State and National Power Over Commerce. By F. D. G. Rippin. (New 
York: Columbia University Press. 1937. Pp. 266.) 


This is a study, in twelve chapters, of the commerce power of the state 
and of the United States under the constitution. The book deals with the 
commerce power as that power has been subjected to fudicial determina- 
tion, and is not a study of the economic or sociological aspects of life that 
have affected these determinations. The method of the book és partly 
historical and partly analytical. The general outlines of the historical 
evolution of doctrines is carried on with more elaborateness than in 
` several of the recent books upon the subject, and with somewhat less of 
the analytical treatment than is to be found in a book like that of Gavit. 
The book really adds nothing new to that which is known about the sub- 
ject, but it does provide within a reasonable compass a clear statement of 
the doctrinal elements in the law and traces the shifts in doctrine from 
period to period and from situation to situation. On the whole, the 
author seems fairly content with the work of the Court, although one feels 
at times that he holds Marshall’s doctrines in high esteem. Many of the 
present era find much of the nationalistic Marshall to their liking, even 
though Marshall probably would vote against the New Deal acts were he 
on the Court today. 

The general thesis of the work is well set forth in the following quota- 
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tion from the introduction: “Reference has been made to the fact that 
the early history of the commerce clause was written by the judiciary 
with but little help or hindrance from Congress. In this judicial period, a 
‘doctrinal basis for the division of power over commerce was sought first , 
in the ‘nature of the power over commerce.’ Later, the ‘nature of the 
power’ was deemed too theoretical. With a desire to approach more 
-closely to what had come to be regarded as the realities of the situation, 
the Court turned to the ‘subjects of the power’ over commerce as furnish- 
ing a guide. The new doctrine was itself subject to modification. And Con- 
gress by degrees became more active in commerce matters. Thus the 
‘will of Congress’ was accepted as a vital factor in determining the sccpe 
of state power in the field of interstate commerce. This development did 
not, of course, allow Congress to define its own power under the commerce 
clause. But when the matter in question was deemed to be within she 
area of the congressional power, the Court began to invoke the ‘will of 
Congress in determining what the states would be permitted to do. This 
will was found in the silence of Congress as in its voice. Its fictitious as- 
pect is apparent. Into this idea of the ‘will of Congress’ as well as into the 
conception of ‘burdens’ on interstate commerce were fitted limitations on 
state power.” 

.The author criticizes the Court vigorously for the use that is made of 
fictions and of phrases that becloud the issue. He feels that formulas and 
formalism have been both a tool of and a master of the justices. But when 
the appraisal is finally made, it is clear that he thinks that the Court 
has kept before it the central problem of commerce, as the author sees it, 
namely, the balancing of local against national interests, and that the 
Court has generally held the balance wisely. 

The author hag done his work carefully, The book is reliable. He has 
adorned it now and then with references to natural law, to jurisprudence, 
and to more general works of history, but the study for all of that is a 
case study. It is a good case study, but it still remains for someon to 
.write about commerce in such a way that the details and specifics of po- 
- litical, economic, and commercial trends and practices show up in their 
relation to the decisions. This was not the task, however, which the 
author set for himself, and he must be held accountable for only that 
- which he started out to do. He did that well. 

Outver P. FIELD. 
University of Minnesota. í 
Pressure Politics in New York. By BELLE ZELLER. (New York: Prentice 
Hall, Inc. 1987. Pp. ix, 310.) 


Despite the recognized importance of lobbying, there are but few ade- 
quate analyses of. group representation before legislative bodies. Miss 
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Zeller’s scholarly study of lobbying before the legislature of the wealthi- 
est and most populous state in the Union is therefore especially welcome. 
The book contains not only chapters describing different types of organi- 

. zations, but also a chapter analyzing techniques and another proposing 
reforms. 

In New York, labor appears to have the most powerful lobby, probably 
because it can depend upon a large body of organized voters, can take 
an active part in campaigns, and can encourage its supporters to become 

. members of associated lobbying organizations. Industry has suffered from 
the collapse of its allies in the Republican party and finds itself unable to 
muster a body of organized voters, but through the Economie Council 
business and employer groups have made a broad and skillful propaganda 
appeal to the great mass of unorganized voters. This propaganda activity 
has supplied a popular voice to supplement the pressures which business 
leaders can exert through their control of the economic structure. The 

farmers have brought together most of their lobbying activities in the 

` New York State Conference Board of Farm Organizations, which uses 
the large farm vote as a lever in the cause of agriculture, thus bringing 
pressure to bear not only on the legislature but on the administration 
also. Too little space has been given to the religious denominations, a 
shortcoming made more obvious by the recent activities of the Roman 
Catholic Church in defeating birth control and child labor legislation. 
Some compensation for the omission is found in the excellence of the chap- 
ter on the lobbying of the State Charities Aid Association, and especially 
its conflicts with other organizations and the administrative officials. 
The author notes with regret the lack of a lobby protecting the interests 
of consumers. The chapter on lobbying techniques describes, among the 
most notable developments, a tendency for lobbies to enter into alliances, 
to appeal to individual legislators instead of the party anes and to 
arouse and organize voters to aid the lobby pressure. 

The author says: “It is apparent,... that any attempt to solve the 
problem of the lobby and create a system in which the various pressure 
groups will exert an influence in ptoportion to their social usefulness 
necessitates not merely a better-drawn and more vigorously-enforced 
lobby law, and the extension and improvement of official research agen- 
cies, but also a thoroughgoing reorganization of both legislative structure 
and the procedure itself.” She recommends the introduction of a small 
unicameral legislature in place of the present system, but it is surprising 
that she gives no consideration to the possible use of proportional repre- 
sentation, a scheme which would provide more direct representation for 
some of the groups she describes as engaged in lobbying. After all, lobby- 
ing is a problem of representation, and the reviewer cannot agree with the 
author’s mystical notion of ‘‘selfish”’ lobbies pleading their causes before 
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an “impartial”. legislature representing the “public interest.” It is only 

fair to say, however, that such views do not predominate in the book,- 

which otherwise displays real insight into the legislative process. 

ar Warner Moss. 
College of William and Mary. 


Integrity; The Life of George W. Norris. By Riczarp L. NEWBERGHE AND 
SrepHun B. Kann. (New York: The Vanguard Press. 1937. Pp. x, 
383.) l 


George W. Norris will be remembered as the author of the Twentieth 
Amendment to the federal Constitution and the leader in the fight to 
give Nebraska a unicameral legislature. He has been a consistent and 
persistent champion of the plain people. That championship particularly 
stands out in the realm of electric power. This book presents a complete 
picture of the statesman from Red Willow county, Nebraska. He is, as 
the authors claim, a great man, a man singularly honest, and a man who 
has contributed much to his generation and to the well-being of his 
country. However, the authors attempt to paint him as a too perfect man. 
He may be “the very perfect gentle knight” to President Roosevelt, but 
he is hardly that to some who. have heard his tongue-lashings in the Sen- 
ate. It apparently never occurs to the authors that a man who has never 
been to Europe, shuns social affairs in Washington, and never goes to 
church may be somewhat limited in his outlook. A senator who votes 
against accepting the Mellon art gift and who criticises Chief Justice 
Taft for going to Washington dinner parties is a narrow man. Great as 
Norris is, there is about him the provincialism of the prairies. 

Then, ‘the authors are continually ringing the changes with fulsoma 
praise for Norris for his vote against our entry into the World War. 
` Walter Lippman once spoke of the “sentimentality of peace.” It runs all 
through this book. Many Americans believe they went to war,to save their 
souls and that the democracies of France and England are standing guard 
today.over the heritage of the race Because of our military effort. 

- The evolution of Norris’s ideas on the tariff and partisanship is well 
presented. But this very non-partisanship, which may be admirable in 
one man, might not do for the many. The chief criticism levelled against 
the new Nebraska legislature is the non-partisan idea which Norris‘ 
worked into it. A. Mitchell Palmer, one of the Wilson leaders, is referred 
to (p. 188) as “Attorney-General in the Harding cabinet.” The book is 
too much propaganda for a particular social and political philosophy. 
There are many quotations from The Nation and the New Republic. 
Apparently these magazines represent the angle of approach of the 
authors. Their only criticism of Norris is that-he agrees to “the halting 
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pace of the New Deal.” The style is readable rather than distinguished. 
PAUL M. Concannon. 
University of Michigan. 


Recent Trends in Rural Planning. By Wiuitam E. Coum anp Huan 
Pricz Crows. (New York: Prentice-Hall, Inc. 1937. Pp. xv, 579.) 


This book is intended as an attempt to describe efforts to “plan” with 
reference to a number of social, economic, and political problems found in 
rural areas. Whether what is being done or suggested in relation to these 
problems adds up to something like “planning” depends upon how that 
erstwhile fashionable term is defined. The authors offer several definitions, 
all having in common the element of comprehensive coérdination of 
effort which is certainly essential to the idea of planning. If a definition 
containing this element is accepted, then it would follow that the means 
adopted for the reordering of rural life would have about them a certain 
unity and consistency not found in a planless society. 

While the suggestions of experts and the experiments of reformers and 
administrators with regard to rural problems may well be of value to 
the magisterial mind which is one day to do our planning, they do not as 
yet strike us as constituting planning. About two-fifths of the book deals 
with planning with regard to such matters as our agricultural resources, 
land use, and land settlement, though there is interspersed considerable 
discussion of the planning of “human resources.” Much of this part of 
the book may be accepted as a collection of data and opinion on a great 
variety of matters, human and otherwise, which will be very useful to 
students of rural life—farm income, “problem areas,” local government 
costs, rural housing, population movements, farm tenancy, and so on. 
These matters are the raw material of planning rather than planning 
itself. 

In the succeeding chapters (vii-xvi), the authors seem to bave still 
further lost touch with their definitions of planning. These chapters deal 
with such matters as rural social welfare, juvenile delinquency, crime 
control and justice, public health, education, library planning, recreation, 
rural church planning, rural government, and rural electrification. Nearly 
all of these involve much more refractory material than that dealt with 
in the first part of the book, and the reader has the impression that he 
is reading a series of disjointed efforts to improve country life rather than 
about parts of a codrdinated plan. What the authors have really done is 
to produce another manual in the field usually known as “rural sociology,” 
and it is unfortunate that they have allowed the recent fashion about 
planning to influence their choice of title. Some may doubt whether “rural 
sociology,” containing as it usually does such heterogeneous materials, is 
a legitimate subject for scholarly attention, but, assuming that it is, this 
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book is one of the completest, as it is the latest, in that field. While it 
would have been improved by more attention to general ideas, the authors 
have shown great industry and considerable skill in assembling and pre- 
senting interesting and concrete materials from a vast variety of sources. 
This material is cited copiously in the footnotes and in the selected bib- 
liographies at the ends of the chapters. 
Lane W. LANCASTER. 
University of Nebraska. 


A Hundred Years of English Government. By K. B. Bumu (New York: 
“The Macmillan Company. 1937. Pp. 468.) 


A History of the English Coronation. By Percy Ernst Scuramo. (Oxford: 
The Clarendon Press. 1937. Pp. xv, 283.) 


The Magic of Monarchy. By Kinasuay Martin. (New York: Alfred A. 
Knopf. 1937. Pp. 125.) 


One of these books deals with British government as a whole during the 
last hundred years. The other two are concerned with the monarchy and 
the coronation, to which recent events have attracted attention. While 
each deals with some matters also referred to in the others, in the main 
they supplement each other in emphasizing different aspects of the British 
system. 

Mr. Smellie’s work on English government during the century from 
William IV to George VI illustrates the thesis that government in Eng- 
land is not static, but is constantly in process of change. He divides the 
century into three main periods: from 1832 to 1870, from 1870 to 1914, 
and since 1918, with a chapter on the war interregnum from 1914 to 1918. 
To each of the other periods he gives three chapters—one each on the state 
and society, government and parties, and the machinery of administra- 
tion. œ 

The first chapter in each section deals with social conditions and 
theories, the expanding functions of government, and imperial and inter- 
national policies and problems, Even in the first period, the prevailing 
latsser faire principles were modified in practice; and internal and external 
forces continued to accelerate the growth of government services in the 
second, and still more during and since the World War. Mr. Smellie ac- 
cepts the breakdown of laisser faire as inevitable, but neither advocates 
nor assumes the desirability of a completed socialistic policy. 

In the chapters on government and parties, there are considered the 
reform bills. and their results, the development of party organization, and 
changes in parliamentary procedure and in the importance of the cabinet. 
“Between 1832 and 1868 we have the transformation of the conflicting 
cliques within a governing class into the party organization of a democrat- 
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ic state” (p. 52). “Since 1832 the English system of government has been 
transformed; the confused and conflicting powers of King, Lords, and 
Commons has been transformed into the menacing simplicity of a Cabinet 
dictatorship, mitigated by professional experts, organized interests, and 
electioneering propaganda” {p. 270). At the same time, “the innate con- 
servatism of English political practice has been as mixed a blessing as the 
legal rigidity of the constitution of the United States” (p. 272). 

Rules of parliamentary prozedure, developed to defend the representa- 
tive body against a powerful executive, have been altered so as to aid 
the ministry in the task of government (p. 76). Changes were made be- 
tween 1832 and 1872; but the radical transformation came after the Re- 
form Bill of 1867 (p. 967). But even now the time devoted to government 
legislation does not exceed half the sitting time of Parliament. The House 
of Commons has failed to focus public attention on important issues (p. 
377). A majority, however determined, cannot pass with the ordinary 
procedure half the measures necessary to bring the law up to date. 

At the same time, “there is a fundamental uncertainty in all the parties 
shared by all honest minds as to the policy to be followed. The Labour 
party does not really believe that the evils men do are due to the existence 
of private property; the Liberal party does not really think that Cobden 
has new worlds to conquer; and the Conservative party does not know 
what order it should patriotically defend” (p. 394). 

‘| Relatively more attention is given to the machinery of administration 
than in most works on English government. This includes some account 
oi the development of certain departments, the system of financial con- 
tiol, the civil service, the judicial system, local government, delegated 
legislation, and administrative justice. Before 1914, the administrative 
machine of the county was becoming too tangled to provide the service 
national and social problems required. In 1918, the Haldane Committee 
ptoposed a comprehensive reorganization, which has been applied in a 
few fields; but pressing problems have led to further uncodrdinated ex- 
pedients, while the general principles of the Haldane report have been 
challenged in some quarters. , 

The expansion of government may be indicated broadly by the growth 
oii the civil service, from 21,009 in 1832, to 53,000 in 1871, and to 434,000 
iri 1929. Reform of this service from the dangers of patronage was begun 
ini 1855, and placed on a firmər foundation by the introduction of open 
competitive examinations in 1870, since gradually extended. Of special 
in\portance is the position cf the higher posts in the administrative 
class, recruited from university graduates. In the eighteenth century, the 
permanent officials had been little more than clerks of their political 
cliiefs. But with the change in the scale and nature of government “the 
permanent head of a government department must himself be a states- 
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man in everything except ability to lead a party or inspire an electorate, 
or sway the House of Commons” (p. 425). Recognition of their impor- 
tance is shown by Mr. Smellie’s frequent reference to such officials, though 
the tradition of anonymity makes it difficult to secure full information on 
their influence. As this becomes more generally known, the problem will 
arise as to the effect of this knowledge on their position. 

_ Some typographical and other minor errors have been noted; and the 
details of a confused and unsystematic development may discourage 
some readers. But Mr. Smellie’s work will be of much service to those 
interested in the changing purposes and processes of English government. 

¿Professor Schramm’s History of the English Coronation is the work of a 
German scholar who for many years has been studying the history of 
coronations in Western Europe, and who has previously published a num- 
ber of essays on coronations in various countries. Part I deals with the 
general history of coronation rites among the Teutons and Celts, and the 
development of the English service from the time of the Anglo-Saxons. 
He takes the position that: “The factors that determined the consecra- 
tion of an Anglo-Saxon King were Teutonic custom, Christianity and the 
idea of Kingship prevalent under the Carolingian and Saxon emperors.” 
Incidentally, however, he notes that; “Teutonic princes . . . placed the 
Imperial purple on their shoulders, and felt themselves entitled ... to 
claim the insignia of the Roman imperator—the diadem, and then the 
sceptre and the orb.” But he does not refer to the coronation of the later 
Roman emperors by the Patriarch of Constantinople, from the middle 
of the fifth century. Of Celtic influence he holds there is virtually no 
trace worth mentioning, and that this may be left entirely out of con- 
sideration. Yet he notes that Scotland borrowed from the Irish the custom 
of making the monarch sit ox stand upon a stone. But he does not men- 
tion the “stone of destiny,” brought from Ireland, on which the early 

_ Scottish kings were crowned, and the legend that it was the stone on 
which Jacob slept at Bethel, nor the fact that this stone, taken to England 
by Edward I, forms part of King Edward’s chair, on which English and 
British kings have been enthroned to¢he present time. 

Part II deals with the constitutional theory of the royal power, as 
illustrated by the rite of anointing, by the elective element, surviving in 
the proclamation of a new king and his acclamation and recognition at the 
time of coronation, and by the history of the coronation oath—the germ 
of Magne Carta and constitutional monarchy. In all of these there is a 
mingling of native and foreign elements; but the final result is ‘‘a peculiar, 
unique, and consequently specifically English rite.” 

In Professor Schramm’s history of the coronation ceremony, there is 
no discussion of later developments in the position of the British mon- 
arch. Mr. Smellie refers to specific actions by Queen Victoria, Edward 
VII, and George V; but he considers that: ‘“The Monarchy has become a 
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device by which the emotional needs of. the public mind can be met. ... 
Queen Victoria’s personal power exacted an,ineredible expenditure of 
time and temper by her ministers... . During the reign of Edward VII, 
most of the prerogatives in which he claimed a personal discretion . 
were challenged and surrendered.” ` 

The Magic of Monarchy, by Kingsley Martin, iis of the New States- 
man and Nation, undertakes in 125 pages to explain the abdication of 
Edward VIII fin the light of the changing conception of the kingship. Un- 
der Victoria, “the prestige of the Monarchy increased when its power de- - 
clined.” “We do not know encugh yet to judge what actual influence 0 on: 
events Edward VII and George V had, but we know that it was not of 
comparable importance to that exercised by. Queen Victoria.” At the 
same time, “Edward VII was successful in sustaining the popularity of 
the Monarchy... ; and... George V actually enhanced it. The effect 
by the end of George V’s life was... to change the rational attitude 
towards Monarchy .. . into an uneritical adoration.” 

The abdication of Edward VILI “was thé surprising result of a combina- 
tion of circumstances.” None of the simple explanations is true, but 
there is a fragment of truth in all of them. Mr. Martin considers in turn the 
attitude of the king, the prime minister, the archbishop of Canterbury, 
the members of Parliament, and public opinion as expressed in the press 
and elsewhere. At one stage “‘the growth of a King’s party was a real dan- 
ger.” In the end, abdication was generally expected and accepted. One 
may suspect that the full story has not yet been told. But Mr. Martin’s 
conclusion seems warranted: ‘The rivets of the halo. have loosened on the 
Crown. If we want to keep the Crown, let us finally dispense with the 
halo.” 

ii Jonn A. FALIE. 

University of Illinois. 


Public Enterprise. Eprrap sy Wrui1am A. Rosson. (Chicago: Univérsity 
of Chicago Press. 1937. Pp. 416.) 


This volume is a symposium of nin6 sections, with a preface and a sum- 
mary of conclusions by the editor. The public agencies covered are the 
Port of London Authority, the Forestry Commission, the British Broad- 
casting Corporation, the Central Electricity Board, the London Trans- 
port Board, the Coal Mines Reorganization Commission, the Agricultural 
Marketing Boards, and the Past Office. To the chaptets on these subjects 
is added one on the Organization of the Codperative Movement. The 
inclusion of this private organization is explained by the editor: the con- 
sumers’ codperative movement is “the other great alternative method 
of producing and distributing goods and services without profit to the 
producers.” 

Finding adequate justification in the tendency of things, Mr. Robson 
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declares flatly: “The rise of the bias service board as a new type of 
concern ‘for operating, organizing, or regulating industrial activities -s 
the most important innovation in political organization and: constitutional 
practice which has taken place in this country during the past twenty 
years. . . . Suddenly they [boards] have become all the rage. Politiciars 
of every creed, when confronted by an industry or social service which -s 
giving trouble or failing to operate efficiently, almost invariably propose 
the establishment of.an independent public board. .. . It may be recalled 
that the Bill setting up the London Passenger Transport Board was intro- 
duced, into Parliament by a Labour Minister, continued by his Liberal 
` succeasor in office, and:piloted through its final stages by a Conservative 
Minister of Transport.” When it is remembered that the public corpors- 
tion has appeared in widely different places and amid varied circum- 
stances in Western civilization, this brief summation has “a world ef 
meaning” for economists and political scientists who reject. the categori- 

cal imperative that we must have our whiskey straight or not at all. 
- The several chapters are done competently and in the scholarly tradi- 


tion, if with a certain tenderness for the Fabian conception of things. Tke ae 


text is mainly descriptive and contains invaluable information on thee 
agencies and the policies involved in their operation. Students of goverm- 
ment and economy everywhere will be grateful to the authors for the-r 
clear and orderly exposition of British theory and practice in respect of 
public enterprises. 

Americans, in particular, may draw from these pages fundamental 
. data for comparison with similar undertakings in the United States. For 
instance, the milk commissioner in Connecticut and the Secretary of 
Agriculture in Washington can here discover their own problems and 
troubles, with variations, asthandled by British agricultural marketirg 
‘boards. Again, those Americans who are seeking some program for co5p- 
eration between private electrice! utilities and utilities publicly owned 
- ean now find out “how the British do it.” The present reviewer is a litte 
bit disappointed because the volume does not give more precise informe- 
tion relative to the effect of the Brftish grid on electrical rates for com- 
gumers and on the development of public ownership and operation. But 
that is a private grievance of no immediate pertinence. Again, politicians 
in New York City wrestling with the problem of transit unification mey 
learn lessons from the history of the London Transport Board, includirg 
methods for incorporating a lot of “water” in the capitalization. Chairmen 
MeNinch, now engaged in trying to untangle the radio snarl, may fird, 
light on America’s radio troubles in the experience of the British Broad- 
casting Corporation. And so on. 

No doubt many politicians and students will continue to talk glibly exd 
‘volubly about the absolute opposition between public and private, gor- 
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ernment and economy, planning and no planning, the individual and 
society, collectivism and individualism— absolutes that do not exist out- 
side of imaginations. But this volume will be helpful to everyone who tries 
to distinguish between throbbing and knowing and fain would look upon 
the tendencies of things with clear eyes. 
‘Cuaruus A. BEARD. 
New Milford, Conn. 


The Empire in the World; A Study in Leadership and Reconstruction. 
Eprrsp sy E. Tuomas Coos. (London: Oxford ene Press. 1937. 
Pp. x, 323.) 

This volume is about as intelligently-written and serviceable a sis 
tus of the British Commonwealth and its problems today as can be found 
in any work of comparable brevity. It is a symposium, under the editor- 
ship of E. Thomas Cook, assistant editor of the Empire Review. The first 
and last sections of the book, dealing with the foreign relations and poli- 
cies of the Empire, were contributed by Sir Arthur Willert, formerly chief 
of the press department of the British Foreign Office. The second part, 
surveying the constitutional developments of recent years, was written 
by B. K. Long, until recently editor of the South African Cape Times. 
The section on the economic problems of the Empire was contributed by 
H. V. Hodson, editor of the Rcund Table. Notwithstanding this diversity 
of authorship, unity has been secured, partly through careful planning, 
mainly from the basic community of viewpoint of the writers—in general, 
the viewpoint of the Round Table. The attitude is successor to that of the 
Imperial Federationists of a generation ago. It insists that the British 
Commonwealth is a community of interdependent nations, with common 
problems calling for discussion and settlenfent, and contrasts markedly 
with the various nationalist viewpoints, which are essentially isolationist 
and look no further than the boundaries of the particular nafion con- 
cerned. An appreciation of this antithesis is essential in approaching any 
discussion of the’ British Commonwealth, and will explain diverse esti- 
mates of the importance of the present volume. 

In this analysis of the contemporary international scene, Sir Arthur 
Willert argues that all the British “nations” have a vital and common 
interest in developments, particularly in view of the growth of anti- 
democratic movements, and the fact that the nations of the Common- 
wealth are committed to democracy as the essential basis of their organi- 
gation and relationships. This latter point seems worthy of his emphasis, 
when we recall that approximately one-ninth of the world’s nation-states 
today are British. The arrangement of Mr. Long’s discussion of post-war 
constitutional evolution is chronological, although the chapter headings 
are topical, indicating the salient developments as they occur, This is an 
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excellent brief survey, with no space wasted on sentiment—nor, it may 
be added, any inkling of the background of opportunism and hokum. 
(particularly in Canada) from which many of the leading precedents of 
this period emerged. The conflicting attitudes in the Dominions upon 
constitutional issues, and the consequent variations in action upon such 
matters as the Statute of Westminster and the recent abdication act, are 
explained succinctly. The clear exposition, in the final chapter, of Mr. 
Balfour’s oft-ridiculed distinction between “status” and “stature” should 
afford solace to inhabitants of the mother-country. Doubt may well be 
expressed, however, as to whether (since 1924) the king has the constitu- 
tional right to refuse a dissolution requested by a premier (p. 109), or 
whether the demands of Dominion autonomy, and the perennial effort 
to reconcile Austinian theory with the facts of Commonwealth relation- 
ships, can be solved by amendment of the Statute of Westminster (p. 90). 
Could the latter problem be aided by taking the view that what was in 
its inception an act of a sovereign Imperial legislature (Keith) became 
transmuted, in its journey among the Dominion parliaments, into a 
multi-lateral treaty among equal states? 

In the third section, on “Economics of the Empire,’ Mr. Hodson | 
attacks what has been the most persistent of all imperial problems during 
the past forty years. Although the international scene has changed 
markedly, the basic problems are as Joseph Chamberlain found them— 
the reconciliation of British foreign with intra-imperial trade interests, 
and of Dominion economic nationalism with an imperial economic out- 
look. The contemporary argument briefly is: “It is plainly preferable 
economically that the unit of greater self-sufficiency should be as wide as 
possible. The British Commonwealth will be better off if the greater self- 
sufficiency that i forced upon it is Commonwealth-wide than if it is 
restricted to the borders of each member-nation” (p. 247). This implies 
a comnfon plan among the British nations, based on “the combination 
of economic specialization with the maintenance of liberal conditions of 
Empire trade.” The crucial obstacle, however, is indicated by the author 
in his expression of regret that Imperial Conferences are mere occasions 
for tariff bargaining on a nationalistic basis. 

The final section of the book, by Sir Arthur Willert, dealing with 
Commonwealth foreign policy, includes a succinct analysis of post-war 
efforts to attain international stability, in which the rôle of American 
- policy in “the sequence of events which link the Abyssinian fiasco with 
the refusal of the United States to enter the League” is at least indicated. 
The situation of the British nations and the conflicting schools of thought 
which have robbed British foreign policy of consistency. and vigor are 
analyzed. The argument is for collective action by the democracies in 
international affairs, and against a British policy of drift which threatens 
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greater ultimate danger than that which may be postponed at a given 
moment. A noteworthy feature is the emphasis upon the need for better 
support for British news service in the face of organized, subsidized for- 
eign competition. While a government-controlled news agency is depre- 
cated, aid such as through cheaper wireless rates is urged for Reuter or 
a similar agency. 

The aim of this book is to promote an awareness of the need for greater 
coöperstion in policy and action among the British nations. The method 
is to survey the facts and indicate the salient developments with their 
evident conclusions. Readers in Britain and the Dominions will doubtless 
be stimulated or left cold in accordance with their predispositions. To 
others, the volume affords a most useful exposition of the relations and 
problems of, in many respects, the most instructive group of nations in 
the world today. 

A. Gorpon Dewar. 

Brooklyn College. te 


Regeringssdttet i den Schweiziska Demokratien. By Eris HAstap. (Skrifter 
utgivna av Statsvetenskapliga Föreningen i Uppsala. VI. 1936. Pp. xli, 
735.) 


The Constitutions of the United States and Switzerland Historically Ana- 
lyzed and Compared. By M. Ann Joacum O. P. (Fribourg. 1936. Pp. vii, 
180.) 


In the extensive bibliography appended to his Constitutional Govern- 
ment and Politics, Professor C. J. Friedrich refers to the careful Swedish 
analysis of the Swiss referendum made by Professor Axel Brusewitz of 
Uppsala University. Published by the Swedish department of justice in 
1923, this treatise is perhaps as thoughtful a presentation of the subject 
of direct popular action within a constitutional framework &® has ap- 
peared anywhere. It is unfortunate that the fact that it is available only 
in a little known language has prevented wider recognition of the work. 

The same must be said of another study of the government of Switzer- 
land presented recently as a doctoral dissertation at Uppsala by one of the 
students of Professor Brusewitz, Elis Hastad. The result of three years 
of research at Bern, Hastad’s book on the Swiss executive is by far the most 
able and comprehensive account of the Federal Council and government 
by commission that has been published. Its 692 pages of text give a full 
and interesting picture of Switzerland’s unique plural executive. 

Docent Hastad’s book is divided into four main parts. In a brief section 
of 31 pages, the author traces the historical background of the Bundesrat 
and its constitution in 1848. Part two (32-318) outlines the historical 
development of the Federal Council from that date to the close of 1935. 
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j _ Elections, personalities, and party battles are discussed in detail, and the 


contemporary press, memoirs, and parliamentary debates are cited in 
- profusion. An extensive panorama of the Swiss political scene is here 
presented. In the third part (319-541), the powers of the executive are 
reviewed, its inner organization and actual operation discussed, and its 
composition further treated. The last section (543-692) is devoted to the _ 
relationship between the executive and the legislature, the referendum, ` 
the political parties, and other questions, including proposals for reform. 


The treatment as a whole resembles that of American and British scholars ' 


more than do the heavier, legalistic approach of many Swedish and Ger- 
man academicians. HAstad’s journalistic experience has stood him in good 
stead, and his book is readable as well as authoritative. A comprehensive 
bibliography follows the introduction, and appendices include data on 
referenda, departmental distribution among members of the Bundesrat, 
all of the elections to the council and the presidency, and the fifty-six 
gentlemen who have sat as members since 1848. While it is impossible 
here:to present an adequate idea of the wealth of material embraced in 
this study, a few facts of interest revealed by Docent H&stad may be 
mentioned. 

Most of the points briefly touched upon by Professor Rappard in his 
recent little volume on Switzerland are here treated in detail. The growing 
power of the Swiss executive is indicated by a mass of evidence. Like 
Rappard, the author finds the chief explanation for this in the great stabil- 
ity of the Bundesrat, the average length of service in the same being nearly 
twelve years. The character of its membership lends further support to 
this thesis. Out of the fifty-six who have been councillors, only two lacked 
parliamentary experience. Forty-two have been members of cantonal 
governments, and ‘of the fourteen without such experience no less than 
twelve were jurists. Most of the members have been important party 
leaders, ¢nd the government therefore enjoys strong support in the legis- 
lative body. Their administrative functions and expertness in the per- 
formance of the same likewise serve to enhance the prestige of individual 
members of the Council. After consitlering the degree of initiative exer- 
cised by the executive in legislation, the party relationship existing be- 
tween the two branches of government, and the degree of responsibility 
which is felt by the one to the other, Hastad raises the question whether 
one might not be justified in classifying Swiss government of today as a 
type of parliamentarism rather than the usually accepted characteriza- 
tion. 

The presidential office in Switzerland is also portrayed in a somewhat 
different light from the ‘‘President of no Importance” described by W. D. 
McCrackan many years ago. Considered separately, the powers of that 
office are so slight as to afford some justification for the usual appraisal. 
Actually, however, the Swiss presidency is not quite the insignificant 
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office it has been painted. The president has often represented the govern- 
ment in important political debates. Since 1914, the prestige of the office 
has increased. Prior to that time, the presidency derived its chief signifi- 
cance from the connection with the political department. When that 
condition ceased, the titular head of the republic came to be respected for 
other reasons, and today his office is the most distinguished open to po- 
litical striving in the country. As such, it is sought after as the crowning 
reward of a long career of public service, and as such it also commands in 
high measure the respect of the Swiss people. 

One other point brought out by Hastad may be mentioned in discussing 
another recent book on Switzerland. In his Notre Grande République 
Soeur and other works, Professor Rappard has stressed the familiarity 
of Swiss political leaders with the American constitution and the consid- 
erable extent to which they were influenced by our constitutional and 
political development in preparing their organic law. Earlier Swiss writers 
have also done this, and Americans have been happy to acknowledge this 
indebtedness. In her monograph, Sister M. Ann Joachim likewise. brings 
out how Swiss statesmen were influenced by the American and French 
constitutional systems, which, she says, “must be traced.” 

No one will disagree with that assertion. At the same time, HAstad’s 
book repeatedly emphasizes that the Swiss constitution is much more of 
a native document than has often been recognized and, in the opinion of 
the reviewer, this point is well taken. While the Swiss solution of bicamer- 
alism probably was influenced by American practice, and possibly also 
the distribution of authority between the federal government and the 
cantons, that is about all that was copied—if that much. As a matter of 
fact, bicameralism was really the only feature of the 1848 constitution 
which was novel to the Swiss ‘not considéring the tWo-chamber legisla- 
ture of the Helvetian Republic). Practically everything else had been 
tried before. The Swiss organic ‘aw was builded upon a native foundation. 
Political theory played little part in the deliberations of its framers. 
Rousseau, Montesquieu, Constant, and other names so popular upon 
such occasions were hardly mentiorted in the Swiss constitution-making. — 
Age-old tradition, plus much experimentation, was more important. With 
few exceptions, the governmental institutions established were adapted 
from the Swiss cantons rather than imported from abroad. Just as at 
Philadelphia it was the state constitutions of the Revolutionary period 
and the Articles of Confederation that formed the chief basis for what the 
nation is now celebrating—just as Madison stated that the new union 
consisted less in the addition of new powers than in the invigoration of 
already existing powers—so the Swiss drew mostly from their own past 
experience, which, as is well known, was quite ample for such purposes in 
most instances. : 

The dissertation of Sister M. Ann Joachim, which was submitted at 
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Fribourg iù 1936, is a less pretentious undertaking than that of Docent 
Håstad and is based almost entirely on secondary sources, most of which 
are familiar to the student of Swiss government. As she states in her intro- 
duction, however, “the works deszribed and the majority of the source 
material used are either in the French or German language and conse- 
quently not available for the American reader.” The contents of the book 
also are indicated in the introduction. “It endeavors to sketch the govern- 
mental history of both countries (Switzerland and the United States) up 
to the adoption of the respective constitutions in a summary way; it 
shows the difficulties both countries encountered at the time of the fram- 
ing, adoption and ratification of the respective constitutions; it then goes 
into the divisions of the governmental machinery, describing the organi- 
gation and powers of each of the three departments, and concludes with 
the governmental problems solved since the adoption of the constitutions 

_ and the various amendments thereto, not forgetting the important insti- 
tutions of direct legislation, i.e., initiative, referendum, and recall.” In- 
seven brief chapters, comprising 115 pages, this is done well, even if ‘the 
present undertaking” does not go so very far “beyond all these other 
efforts” (to compare Swiss and American constitutions). A bibliography 
of twenty-one pages and a translation of the Swiss constitution “‘as re- 
vised to January 1, 1986,” are welcome aids to the student. 

Eric Cram Brriqvuist. 
University of California. 


Political Behavior; Studies in Election Statistics. By HERBERT TINGSTEN. 
(London: P. 8. King and Son. 1937. Pp. 231.) 


The author has provided a.very critical analysis of the available statis- 
tical material regarding the electoral participation and political attitudes 
of voters in various countries classified by sex, age, and occupation. He is 
particulary careful about arriving at a meaningful classification of occu- 
pations. In addition, data are presented on the relation of the following 
devices or conditions to voting behavior: compulsory voting, popular 

. law-making, urban and rural environments, local elections, and systems 
“of representation. Particularly valuable are some of the Swedish figures, 
which are made available in English for the first time. . 

On the basis of a careful marshalling of the evidence, the author has 
formulated a few “laws” of political behavior. One is the so-called law 
of dispersion. According to it, the dispersion (the differences) in regard to — 
participation in an election, or within a certain group, is smaller the higher 
the general participation is. Thia rule is of importance in analyzing the 
effect of a high or low poll upon the final result, and a failure to recognize 
it has led a number of political scientists into false theorizing. Another 
rule is the “law of the social centre of gravity.” In regard to social groups, 
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the electoral participation within the group rises with the relative strength 
of the group in the electoral district. In other words, the attachment of 
& particular group to the party which on the whole may be regarded as 
representing the group most closely rises with the strength of the group 
within the area. While these laws may not be startling, they are sound 
and constitute a beginning of a scientific comparative politics. 

The book does not make easy reading, but the job of translation has 
been well done. The author has not tried to enliven his account with case 
histories; and convenient summaries and an index are lacking. Students 
of democracy and election administration will, however, find the volume 
well worth while. 

Harowp F. GOSNELL. 

University of Chicago. 


The War and German Society; The Testament of A Liberal. By ALBRECHT 
MunpiissoHn-BarrTHoLpy. (New Haven: Yale University Press. see 
Pp. xiv, 299.) 


This work is one of the monographs in the German series of the Econo- 
mic and Social History of the World War, of which James T. Shotwell is 
general editor. The author is one of the victims of the National Socialist 
Revolution, before his exile well known as the director of the Institut fir 
auswärtige Politik, in Hamburg, and later as lecturer at Balliol College, 
Oxford. 

In the editor’s preface, homege is paid to the author’s measured accent, 
to his fundamental objectivity combined with ‘the clear personal note 
of one who could rise above the warping prejudices of his time,” to reti- 
cence and silences “bearing a truer witness to the impact of the War 
upon the German people than all the strident rhetoric of those who today 
speak officially for the Third Raich.” The incompleteness and uneveness 
of the chapters, especially those dealing with economies, are the result of 
. various circumstances. The acthor’s sudden death left an unfinished 
manuscript. A great deal of the subject-matter calling for examination 
was withheld. Finally, a changing éutlook of the post-war period had 
shifted the focus of criticism from the War to the peace treaties and their 
effects as the more apparent causes of the changes in the social order. 

This brings us to the basic thesis of the work, namely, that most of 
the essential changes in the economic, political, constitutional, and ad- 
ministrative structure of post-war and present-day Germany have their 
root, not so much in the treaty of Versailles, pernicious as that treaty is 
admitted to be, but rather in the ever-expanding system of national plan- 
ning during the ever-lengtheninz months and years of the war. 

The peace-time conception 2f a measurably just relation between 
“effort of will” and “result” and the belief in justice as one of the prin- 
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ciples of life were lost as a consequence of defeat. Faith in providence 
gave way to belief in luck, in success as the new guiding principle in 
business and politics. Suum cuique was replaced by a full portion of meum. 
Science and industry, already in the ascendency over the humanities 
before the War, became the allies of the military and secured the mastery 
over the national civil service and the administration of the states and 
municipalities. The conduct of war affairs meant not merely mobilization 
and preparation in the technical military sense, but totalitarian regulation 
of business, trade, agriculture, and to a large degree of the spiritual proc- 
ess as well. Political parties of the right and center, manufacturers and 
high finance, consented to national planning as far as it went as favoring 
their political ideals and interests. Political parties of the left and labor © 
unions welcomed it as a promising beginning in socialization. 

Much more should be said of this stimulating book, but it cannot be 
said here. 
$ JOHANNES MATTERN. 
The Johns Hopkins University. 


Post-War German-Ausirian ‘Relations: The Anschluss Movement, 1916- 
1986. By M. MaraaraT BALL. iori University Press. 1937. Pp. 
ix, 304.) 


-Professor Ball has written the most informative book in English on the 
Anschluss movement. A sober presentation of the facts is supplemented 
by quotations from party leaders and from documents. (A wholly insi- 
dental result of her research is that it attests to the high quality of the 
work done on this subject by ne late Mildred Wertheimer, of the Foreign 
Policy Association,) 

When Bismarck forged the AA state, the dynastic rivalries of 
Hapsburgs and Hohenzollerns and the existence of millions of people of 
non-Germanic stock in the Austro-Hungarian Empire made impossible 
the inclusion of Austria in a unified Germany. The idea remained latent in 
the minds of many patriots, and the break-up of the Austro-Hungarian 
Empire on the principle of self-determination seemed to the demoralized 
Austrians an opportunity to realize the Grossdeutsch program. The Ger- 
man and Austrian constitutions of 1919 both provided for the incorpora- 
tion of Austria in the new.German Reich. 

The French government, however, could not tolerate a defeated Ger- 
Many emerging triumphantly from the war with increased territory and 
population. There were twenty million too many Germans already, 
growled Clemenceau. In any case, there was no possibility of handing 
over to Germany the six million German Austrians who had been incor- 
porated in Czechoslovakia, Polend, Yugoslavia, and Hungary; and the 
potential threat to Czechoslovakia, if by Anschluss she were engulfed on 
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three sides by Germany, was sufficient justification to the French for 
thwarting the principle of self-determination in this particular. As a con- 
sequence, the Allied Powers by various means forbade Anschluss without 
a unanimous vote of the Council of the League of Nations. 

The subsequent history of the movement is recounted in accurate de- 
tail by Professor Ball. M. Briand’s United States of Europe was a pawn 
in the game against Anschluss. This scheme of the Quai d’Orsay was al- 
ready moribund in 1931 when news. of the proposed Austro-German ous- 
toms union leaked out. The French promptly revived their concept of 
Pan-Europa, but the Austrians and Germans had a clever answer. They. - 
believed. in the idea of European economic union, but could not await its ` 
slow development. They were therefore proposing a Central European 
customs union as & preliminary step along the right road. They even 
planned to include Hungary and France’s Little Entente allies in the 
union. ; 

The inevitable defeat of the customs union plan is discussed elaborately 
in two chapters and, in a third chapter, the author makes an analysis of 
the legal issue which went to the Permanent Court of International Jus- 
tice. The last three chapters of the book give an account of current politi- 
cal maneuvering in Austria, the rise of Italian influence, and the decline 
of Anschluss sentiment in Austria since the Hitler way of life has con- 
quered Germany. , l 
_ The book is grounded firmly on the documents, and its worth is in- 
creased by the inclusion of admirable surveys of the contemporary Aus- 
trian press at various stages of the drama. An appendix prints a number of 
relevant protocols—including the Italian-Austrian-Hungarian protocols 
of 1934 and 1936—and a large bibliography adds to the value of the study. 

“ _Hurserr W. Baiaes. 

Cornell University. 


The Profits of War. By Ricuarp Lewinsoun. Translated from the French 
by Geoffrey Sainsbury. (New York: E. P. Dutton and Company. 1937. 
Pp. viii, 287.) ` e = 
That wealth can be acquired by war as-well as by work was doubtless 

the first lesson of politics. It was perhaps the initial discovery which, in 

its subsequent elaboration, gave rise to the institution of the state. War- 
makers first sought plunder. Later they attempted enslavement. Still 
later, the objective of military violence became annexation and exploita- 
tion. On each level, the practice of violence enriches the élite whose 
activities are of decisive military significance. War dots not pay— 
everybody. But war always pays-—somebody. 

Richard Lewinsohn has here undertaken to survey through history the 
successive somebodies who are paid. His chapter headings suggest their. 
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. identity: “The Generals,” ‘The Financiers,” “The Armament Firms,’ 
“The Contractors,” and “The Speculators.” This work is largely undocu- 
mented and is in no sense an adequate sociological analysis of the effects 
of war upon the distribution of material satisfactions. It is racy journal- 
ism, highly readable, suggestive, and sensational. Its closing chapter— 
“The Struggle Against War Profits” —is a mere sketch of recent legisle- 
tion in the Western democracies. But the author has brought together a 
mass of fascinating data which deserves the careful consideration of 
those interested in broad questions of public policy toward the arms in- 
dustry and also, of course, of those interested in war profit scandals per s8. 
Most of the scandals are here—from Julius Caesar and the feudal baron- 
age through Wallenstein, Marlborough, Wellington, Bismarck, the Roths- 
childs, Jay Cooke, Ouvrard, et al., to Krupp, Vickers, Morgan, Dupont, 
and their contemporaries. Some of the evidence necessary for an evalua- - 
tion of policy is likewise here. 

Although Lewinsohn, as a good reporter, indulges in a minimum of in- 
terpretation, his work is a wholesome corrective to the common view 
that war profits are made primarily by the manufacturers of munitions. 
Early war profiteers were generals and statesmen. The profiteers of today 
are all entrepreneurs in all branches of economic effort relevant to tke 
prosecution of totalitarian war. Arms-makers, as the author repeatedly 

- emphasizes, seldom “want war.” Their trade flourishes better when war 
threatens than when war comes. “What they want is not war but a prz- 
carious peace.” Of the thirty billion dollars of war profits which Lewinsokn 
estimates were realized in all belligerent and neutral countries during the 
World War, one-third was taken by governments in the form of taxes. In 
all probability, the bulk of the remainder went, not to the “merchants of 
death,” but to a’ bewilderirtg multiplicity of other producers. “Julius 
Caesar’s place i is now taken by some magnate of the canning trade.” 

Such a survey necessarily raises more questions than it answers. Is it 
politically and economically feasible, however morally desirable such a 
course may appear to be, to attempt to “take the profits out of war” in 
an age when men will gladly die for causes but will not produce goods and 
services except for money? Can any clear line be drawn today between 
war industries and non-war industries? Can the waging of war be removed 
from the orbit of capitalistic enterprise by legislative fiat without either 
destroying the foundations of capitalism in general or ham-stringing tie 
economic sinews of “national defense”? Do armaments cause wars, or do 
wars, i.e., the expectation of violence in inter-state relations, “‘cause”’ 
armaments? Are war profiteers important as determinants of foreign poli- 
cies leading to conflict, or are they rather the incidental beneficiaries of 
the game of power politics? Lewinsohn evades such knotty problercs. 
But reflection upon his evidence will suggest that the glib answers cur- 
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rently given to such queries by pacifists and politicians have little or 
nothing to do with the case. 


FREDERICK L. SCHUMAN. 
Williams College. 


Legal Machinery for Peaceful Change. By Karu Strupp. (London: Con- 
stable and Company. 1987. Pp. 85.) 


Peaceful Change; A Study of International Procedures. By FREDERICK 8. 
Dunn. (New York: Council on Foreign Relations. 1937. Pp. 156.) 


Professor Strupp’s monograph will never be popular with the casual 
reader. The technical nature of its form and scope promises to provide 
interest only for the serious student of international jurisprudence. 
Lamenting the fearful gaps in existing juridical machinery and inter- 
national law which exclude crucial subjects from the jurisdiction of the 
World Court, the author proposes the erection of an equity tribunal em- 
powered to apply in such instances “generally recognized principles of 
international justice such as ought to be law.” In case of a conflict of 
jurisdiction between the Court and the “Permanent Court of Inter- 
national Equity,” the presumption is to be in favor of the latter, since the 
ultimate desire is a “final settlement” of the dispute as a whole, rather 
than of one of its legal aspects. 

The value of the author’s suggestions lies not in their originality, but 
rather in the manner in which he has dovetailed an equity tribunal with 
all other existing peace agencies. One is continually impressed with his 
patience, care, and consideration of detail. His plan is presented in the 
form of a draft convention plus an “International Peace Charter” to be 
adhered to by the states of the world and to supplement covenants al- 
ready in force. To clarify each step, he liberally intersperses commentaries 
and notes in the body of his draft, a mode of presentation which often 
makes for difficult reading and loss of continuity. Without wishing to 
detract from the purely juristi2 value of the work, one cannot help asking 
whether the imposition of one moré pact, one more court, upon the exist- 
ing world polity, even if possible, without some more fundamental cor- 
rections in the realm of Realpolitik, holds much hope for a “final settle- 
ment.” A splendid introduction by Professor Scelle augments the value 
of the book. 

Reliance upon pure legalism is firmly opposed by Mr. Dunn in his 
eminently realistic volume. Fower, its acquisition and preservation, is 
the keynote of modern foreign policy. It is idle to devise new machinery 
for peaceful change while failing to “take full account of existing values 
and attitudes which determine national policies.” It is not enough to settle 
legal differences. Why amend Article 19 of the League Covenant to facili- 
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tate changes in treaties? Formal treaties are but written expressions of 
agreements already reached. The first, and clearly the most crucial step, 

_ invọlves the reaching of these preliminary agreements. In the absence of 
an overwhelming international coercion, this is possible only by methods 
which do not disturb intricate power relationships. Political and economic _ 
considerations lie at the core of international friction: population pres- 
sure, demands for raw materials, territorial reallocations, and ethnic 
aspirations are the basic issues. 

Reviewing the arguments on both sides, Mr. Dunn, in most cases, re- 
jects the propositions of the Have-Nots, not so much for lack of merit 
as for their failure to offer solutions which, while modifying the status 
quo, will not raise equal or greater power issues. On the positive side, he 
offers several practical suggestions for peaceful change. Instead of re- 
storing Germany’s colonies, might it not be feasible to establish an inter- 
national protectorate over some agreed region in Africa? This area, made 
up of contributions by several powers, could be administered and de- 
veloped by an international commission on which Germany should be 
adequately represented. As to ethnological problems, it may be desirable 
to erect an international commission to supervise the government of 
racial minorities by the victorious as well as the defeated states. The 
vital issue of raw materials might be resolved by the development of 
codes of fair practices to protect the interests of consumer nations. An 
agency similar to that regulating the opium traffic may be the first answer. 
Of course, much depends upon an increase in international trade, and 
resort to trade and currency agreements and international credits is en- 
couraged, 

To attain these ends, it may be wise not to depend entirely upon exist- 
ing procedures for peaceful change; diplomatic negotiations, international 
conferences, conciliation and mediation, and adjudication have been so 
often advanced for the settlement of disputes that, they now arouse 
defensive attitudes in the mind of each nation. Perhaps a less formal ap- 
proach would be more fruitful. Mr. Dunn proposes the formation of small, 
efficient committees in each country, made up of outstanding men con- 
nected in no official way with government. These committees, in a quiet 
way and without the spotlight of publicity, could engage in intercourse 
and lay the groundwork for satisfactory agreements on disputed points. 
Above all, extreme care to avoid disturbing existing power relationships 
must be the guiding principle of action. 

The political realist will appreciate the clear thinking and hard common 
sense which permeate the pages of this concise little book. The one criti- 
cism that he may express arises out of the author’s failure to carry out 
further his concrete suggestions for positive action. 

Vernon A. O'ROURKE. 


Union College. 
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The Press and.World Affairs, By Rosart W. Dusmonn: (New York: 

D. Appleton-Century Company. 1937. Pp. xxv, 421.) 

Dr. Desmond has contributed an important survey of information on 
international news channels and the foreign press, at a time when wide- 
spread interest demanded a discussion of these topics, Strangely enough, 
the volume is the first attempż in the.English language to show in detail, 
at least by exposition and inference, the complexities involved in efforts - 
to supply the world with news or with “the truth.” As Professor Harold J. 
Laski asserts in the introduction, “if we can get from books of this quality 
the vital sense of how intricate our problems are, how useless is the search 
for simple remedies, we shall have set our foot on the right road.” 

Students of public affairs and of the newspaper press have, indeed, 
been surfeited for years with simple remedies for problems of the press 
and its rôle in society. Manifold obstacles to adequate reporting of the 
news, and the subtle relationships between social systems and the press 
have been touched mainly by generalizations and scattered accounts. 

This volume does not pretand to arrange the facts in support of a 
thesis. Perhaps it fails to generalize and to comment enough, on the basis 
of abundant facts and examples included in its pages. It does, however, 
marshal evidence which will serve as background for an appreciation of 
the task involved in the gathering of world news. The author has drawn 
on his experiences as a newspaper man in the United States and in foreign 
capitals, and on material gathered for a doctoral dissertation for the 
University of London School of Economics and Political Science. The 
first four chapters describe the methods employed by foreign correspond- 
ents and the conditions under which they work, the development and 
the interrelationships of the large news-gathering agencies, the impor- 
tance of transmission facilities. and the pdlitical implications in the con- 
trol of communication agencies, This discussion is supplemented by a 
brief survey of the limitations imposed on correspondents by g¢vernments 
and powerful interest groups. Three succeeding sections of the volume 
describe the main news centers of the world and the newspaper press in 
a score or more of countries. . 

The total picture is not enccuraging. Unhappily, even an able and well- 
informed correspondent is not generally in a position to report everything | 
that he would like to include in his dispatches. Nor is he allowed, with 
calm mental detachment, to take his time, ignore pressures at home and 
abroad, neglect compromises which will determine whether he shall re- 
port something or nothing, or forget the peculiar “news-mindedness” 
which tradition or ideology has developed in his home country. 

It is difficult to quarrel with a recital of world-wide news-gathering 
methods and developments, unless one chafes at a newspaperman’s in- 
ability to discover selutions to his intricate problems. Dr. Desmond be- 
lieves that the foreign correspondents have made a good record despite 
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the difficulties involved in their tasks. His work is not, however, an 
apologia for news-gatherers or for nervous publishers in the United States 
whose viewpoints are affected by incipient threats “to the freedom of the 
press” or to profits. All in all, the volume represents a serious attempt, 
documented and clearly written, to submit evidence preliminary to draw- 
ing decisions or arriving at solutions. 
Rates O. NAFZIGER. 
-University of Minnesota. 


` BRIEFER NOTICES 


AMERICAN NATIONAL GOVERNMENT AND POLITICS 


In a year commemorating the one hundred and fiftieth anniversary of 
` the framing of the Constitution of the United States, a recent number 
of the Johns Hopkins University Studies in Historical and Political Sci- 
ence (Series LV, No. 2, 1937) is of special interest. This issue of the 
Studies is a treatise on The History and Development of the Fourth Amend- 
ment to the Constitution of the United States (pp. 150) by Nelson B. Lasson, 
of the University of Maryland. The text is divided into four chapters, the 
first of which shows that “the right of the people to be secure in their 
persons, homes, papers and effects, against unreasonable searches and 
seizures...’ was not an invention of Ehglish jurisprudence, in spite of 
the well-known maxim that “an Englishman’s house is his castle.” The 
fundamental idea embodied in the amendment is, on the contrary, found 
in Biblical literature and in the Roman law. In the second chapter, the 
use of and the opposition to writs of assistance in the colonies is described. 
The third chapter is devoted to the demand for and the adoption of a 
bill of rights to the*Constitution, with special emphasis upon the formu- 
lation and approval of the Fourth Amendment. An interesting point in 
this chapter is the evidence thai the House of Representatives once re- 
_ jected the Amendment as it now reads. It was subsequently restored in 
its present form, however, by the committee on arrangement and finally 
adopted by both houses. The last ché@pter of the book is concerned with 
the interpretation of the Fourth Amendment by the Supreme Court of 
the United States. In the earlier years of our national history, few cases 
involving the amendment reached the Court. But with the extension of 
the criminal jurisdiction of the United States, especially in cases of sale 
of narcotics and intoxicating liquors, such cases multiplied. The treatise 
is well annotated and fully documented and includes a table of cases cited. 
—F. E. HORACE. 


Even casual observers have long been aware of the need for reforming 
the system of financial control in our federal government. In The Ad- 
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ministration of Federal Finances (Brookings Institution, pp. 71), Daniel 
T. Belko proposes to present “for impartial public consideration” the 
fundamental differences between the pertinent recommendations of the 
Brookings Institution and the President’s Committee on Administrative 
Management. His outline of the existing organization and procedure in 
Part I is necessarily brief, but is clearly presented and will be useful to 
the uninitiated. A glossary of financial terms is helpfully appended. After 
pointing out several important matters of agreement between Brookings 
and the President’s Committee, Mr. Selko undertakes an able but un- 
convincing defense of the Brookings view on the controversial issues. 
Several telling criticisms of the President’s Committee report indicate 
that all problems would not be automatically shelved by inaugurating 
the Buck-Brownlow-Merriam system. Yet, in developing his argument, 
the author at times slights the strongest points in the opposition brief. 
For example, his summary of the “principal defects” in the expenditure 
control system (pp. 31, 50) completely ignores one of the chief points 
upon which the President’s Committee proposal to transfer the control 
function from the independent General Accounting Office to the Treasury 
is based, namely, the costly impact of Comptroller-General rulings upon 
administrative action. Students of financial administration will find Mr. 
Selko’s analysis an important, but not the final, pronouncement upon 
the Brookings-President’s Committee imbroglio.—Joun McDrarmm. 


In The National Debt and Government Credit, Paul W. Stewart and 
Rufus S. Tucker, assisted by Carolyn Stetson (Twentieth Century Fund, 
Inc., pp. xviii, 171) are responsible for the factual material upon which 
the report of the Committee on Government Credit of the Twentieth 
Century Fund is based. The report contains seven chapters dealing with 
the nature of government czedit and its history in the United States, 
government policies and credit, government receipts and ependitures, 
a comparison of debts and expenditures of the United States, Great 
Britain, and France, the question as to whether or not the present debt 
is a menace, and a final chapter òn the future of the government debt. 
Space is lacking to treat thege topics in any detail. Suffice it to point out 
that the historical and factual material involved is fully and, with one 
or two minor exceptions, accurately covered. Greatest interest, perhaps, 
attaches to the conclusions of the Committee. The Committee finds that 
the government credit is at present sound, but feels that a balancing of 
the budget plus debt reducticn in the suggested amount of $1,000,000,000 
a year is an urgent necessity to maintain sound credit in the years to come 
and to prevent inflation—which is a virtual repudiation of part or all of 
the government’s debt, depending upon how far it proceeds. One member 
of the Committee, Miss Joanna Colcord, while voting for the general 


1174 THE AMMRICAN POLITICAL SCIENCE REVIEW / 


recommendations, emphasized the fact that she was not in favor of a 
reduction of expenditures, particularly relief expenditures, to accomplish 
the ends recommended by the Committee. With the heavy burden of 
taxation already borne by the American people, this attitude will scarcely 
appeal to the average taxpayer. In any event, one thing is clear. Budget- 
balancing with debt-reduction, whether through increased revenue or 
decreased expenditure, is essential to the maintenance of sound govern- 
ment credit in the United States —Freprrick A. BRADFORD. 


“There is less difficulty in finding a good reason for revising a text- 
book on American government than there is in justifying a first edition,” 
says Claudius O. Johnson in presenting a 1937 revision of Government in 
the Untied States (Thomas Y. Crowell Co., pp. xii, 735). He follows the 
` arrangement of his 1933 edition (see supra, Vol. 28, p: 336, April, 1934).. 


_ This topical (“functional”) treatment is brought up to date by taking `` 


‘account of “new” New Deal agencies and recent Supreme Court decisions. 
The section on local government is expanded and one is added on pressure 
groups. An interesting feature is frequent references in the footnotes to 
other texts and to Time magazine. Some passages have not been brought 
into conformity with revisions made in others, but the work-has been 
thorough and few important changes have escaped notice. The author 
fulfills -adequately his desire to present “only an introduction to the 
subject.” —Rosert W. MoCorLLocH. 


What one government agency is doing about the training of adminis- 


trators is now available in Training Program for Internes in Public Ad- >- 


ministration and Assistants in the Personnel Department (Tennessee Val- 
ley Authority, pp. 48), compiled by members of the Personnel Depart- 
ment of the Tennessee Valley Authority. A statement of general principles 
is followed*by a detailed description of a program of departmental con- 
tacts and of training assignments. The reading list for internes is included, 
as well as a statement of reports to be prepared. Teachers of public ad- 
ministration should find the’syllabus useful as a source of suggestions, and 
as a description of the training ir administration now provided by the 
Tennessee Valley Authority —H. W. STOKE. 


An Annotated Bibliography of Robert M. LaFollette; The Man and His 
Work (University of Chicago Press, pp. xi, 571), by Ernest W. Stirn, is 
an excellent piece of work. It includes material on the early period of 
LaFollette’s life, covers the congressional record of his twenty-six Wash- 
~ ington years, and supplies an index of the New York.Times and Tribune. 
We are furnished an index to periodical literature, 1900-1936, and a fine 
collection of secondary source materials. The book should prove decidedly 
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useful to all students of the period in which LaFollette lived.—PavL M. 
CUNCANNON. 


STATE AND LOCAL GOVERNMENT 


In The Provisional Appointment in City Civil Service Systems (Uni- 
versity of Pennsylvania Press, pp. v, 130), Miss Reinhold has contributed 
8 local case study of the type needed if we are to make valid generaliza- 
tions not alone in regard to personnel management, but in other phases 
of administration. Although the author entitles her study “Provisional 
Appointments in City Civil Service,” she covers, as a matter of fact, 
various aspects of employment administration running from examina- 
tions to dismissals and retirement. It may be emphasized, however, that : 
the treatment of these other phases is of an impressionistic character and 
not supported by data. This does not imply that the opinions expressed 
are not of use and significance. The author refers to the oft-repeated 
criticism of the administration of civil service laws to the effect that the 
abuse of the provisional route into the civil service is one of the most 
popular means for undermining and evading the merit system. The data 
presented go to show that from sixty to sixty-five per cent of permanent 
appointments were originally provisional appointees in the years 1932 
to 1935, inclusive. Several competent witnesses in addition to the author 
express the opinion that in non~depression years the percentage will 
approximate ninety per cent. It appears that the Civil Service Com- 
mission does not avail itself of the device of reappointment after the 
stipulated three-month period, but is quite regular in seeing to it that 
examinations are punctually given, and further, that the provisional 
examinees usually stand at the top of the list. The methods for bringing 
about this much-to-be-desired result from the viewpoint of the patronage- 
mongers are relatively simple, in that the examination is based on the 
duties of the position concerned, and that the personality f&ctor is so 
weighted that the appearance af regularity can be maintained. Then, too, 
in order to create vacancies, “voluntary” resignations are called for at the 
time of the turn-over in administration, or an eligible list is nullified at 
the end of a year instead of two years, the standard requirement. Miss 
Reinhold is quite justified in asserting that the administration of this 
law shows how one may have civil service and still fail to have a merit 
system. In view of her indictment, however, she is hardly justified in 
breaking a lance for the Commission as she does at several points in her 
treatise. It is difficult to see how one can say a good word for a “‘dependent 
Commission which must take orders from the comptroller and the mayor, 
to say nothing of an infinite number of small-time politicians.” In one 
chapter, useful information is brought together concerning the handling 
of provisional appointments in. other cities, as well as ratios of provisional 
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appointments to permanent appointments. In closing, the reviewer would 
reiterate the hope that those of us interested in administration should 
stimulate more and more studies of this sort. They are necessary if wə 
are to have supporting data for many of the generalizations that are being 
made concerning various phases of public administration ——Wintiam E. 
Moser. 


State Control of Local Finance in Oklahoma (University of Oklahoma 
Press, pp. xiv, 281), by Robert K. Carr, is distinctly superior to many 
studies of intergovernmental relations in that it is more than an analysis 
of legal provisions contained in statutes and court decisions. While ths. 
author has necessarily drawn heavily upon statutory and case materials, 
he has made substantial use also of published reports and unpublished 
records of various governmental agencies, the whole being enlivened by 
a liberal sprinkling of data obtained from questionnaires, interviews with 

_ public officials, newspapers, and miscellaneous publications. These latier 
sources have made possible the presentation of an excellent picture cf 
state control as it actually operates in the everyday administration of 

- local finance. The discussion of historical background is reduced tc a 

minimum, the study dealing almost entirely with conditions as they 
existed from 1931 to 1935. Analysis of the various methods and agencies 
of state control in Oklahoma reveals that the system is entirely lacking 
in any single underlying purpose. Professor Carr suggests a plan whereby 
the legislature would place certain limitations upon the power of local 
units to determine financial policy, while the administration of the fiscal 
program undertaken by the local authorities within those limits would 

be supervised, as far as central supervision is considered desirable, by a 

. single state department of locat finance instead of by numerous different 

agencies as at present. He opines, however, that any satisfactory program 
of state supervision of local finance must be preceded or accompanied by 

a reduction in the number of local governmental units and a revamping 

of the state tax system. Although at some points the style is a bit pon- 
derous for the general reader, for the most part the book is very interest- 
ingly written, the author having succeeded in presenting in an engaging 
manner subject-matter which, under a less skillful hand, might easily 
have become tedious and dull. The book will rank among the most 
valuable of the recent studies of state-local relations.—-CLyp& F. SNIDER. 


While Allan G. Gruchy’s Supervision and Control of Virginia State 
Banks (Appleton-Century, pp. 327) deals particularly with public regula- 
tion of banks in Virginia, enough comparative statistics are introduced 
to make the volume of value to those who have a general interest in this 
problem. The comparisons are also sufficient to show that Virginia msy 


BOOK REVINWS AND NOTICES ` 1177 


profit from the better regulatory practices of other commonwealths, The 
book falls into distinct parts: (1) development of banking regulation in 
Virginia, 1780-1936; (2) the legal basis of regulation; and (8) a critical 
analysis of present regulatory methods of the banking division of the 
state corporation commission. While the state regulatory agencies per- 
form efficiently the routine administrative functions of bank examination 
and report, they fail, as Mr. Gruchy points out, in an aggressive, positive 
attack upon state banking problems. Failures and mergers of state banks 
show an unhealthy condition and the need for adequate regulation of the 
Virginia unit banking system. The author believes that improvement 
along this line can be had by: (1) setting up an independent banking 
board, with full jurisdiction over state banks, and (2) organization of a 
banking department with expert personnel and in proper divisions for 
performing regulatory functions —J. E. Pars. 


E. Glenn Callen’s The Administration of Nebraska’s Labor Laws (Bulle- 
tin No. 4, State of Nebraska, Lincoln, Nebraska, pp. 80) is a study of 
the state’s industrial legislation. The suggested sub-title, “Labor Legis- 
lation in an Agricultural State,” is probably more appropriate, as there 
is greater emphasis on the explanation and analysis of the law than on 
its interpretation and application by administrative agencies and the 
courts. The first chapter is devoted to the Nebraska department of labor 
—its history, powers, and duties. Subsequent chapters discuss the various 
types of labor legislation, including regulation of hours of work and em- 
ployment conditions, child-labor legislation, organized labor and the law, 
unemployment legislation, and workmen’s compensation. -The last sub- 
ject is treated at length in six chapters which constitute over half of the 
treatise. In a final chapter, the author concludes that there are several 
meritorious features of Nebraska’s labor laws—their sound constitutional 
basis, high standards of child-labor regulation, the workmén’s com- 
pensation system, and the recently established (1935) compensation 
court. He also asserts that the main shortcomings are the restricted 
application and inadequacy of the eompensation law, insufficient super- 
vision of workmen’s compensation insurance, and the inadequacy of 
labor laws pertaining to women.—ALEXANDER T. EDELMANN. 


Elwyn Arthur Mauck’s Financial Control in the Suburban Areas of New 
York State (New York State Commission for the Revision of the Tax 
Laws, pp. xvii, 270) is an outstanding contribution on the financial prob- 
lems of suburban governmentel units. The study constitutes the tenth 
report of the New York Commission. These reports have for many years 
been among the leading research efforts in the United States on state 
and local financial problems. Mr. Mauck’s study is also a model doctoral 
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dissertation in this field. Of the seven metropolitan areas in New York 
State, the most intensive analysis was given to the Buffalo and Rochester 
regions, with minor consideration for smaller areas such as Albany- 
Schenectady-Troy, Binghamton, Syracuse, and Utica. Counties, cities, 
villages, towns (townships), school districts, and special districts were ` 
included. The greatest problems were found in the town governmen‘s 

-and their related special districts. Excellent features are chapters upcn 
charter reform under the county home rule amendment, and emphasis 
on state supervision and control of (a) indebtedness and (b) subdivision. 
A state municipal finance commission is recommended to administer and 
allocate over-all debt limits among the various units. The volume con- 
tains‘twenty-seven tables, five appendices, seventy-eight charts, fifty-one 
maps, and an index.—Epwarp W. CARTER. 


In a legalistic study, The Delaware Corporation (No. 25 in the New 
Series of Johns Hopkins University Studies in Historical and Political 
Science, Johns Hopkins Press, 1937, pp. 199), Russell Carpenter Larcom 
discusses the reversal of legislativa policy in 1899 after which the attitude 
of Delaware became “‘one of willingness to enact the changes which busi- 
ness men have desired.” He covers the relationship between the certificate 
of incorporation and the law, the changes permitting holding companies, 
the expanding powers of directors over the corporation, and over the 
rights of stockholders and creditors. A statistical summary leads to the 
conclusion that Delaware has been very successful in attracting the trade 
and should bear the lion’s share of responsibility for what is good and bed 
in modern corporation practice—Harvsey Pinney. 


Excellent material has beef collected by Bower Aly for Untcameral 
Legislatures (Lucas Brothers, Columbia, Mo., 2 vols., pp. 220 each). The 
first voluthe contains a good bibliography and articles by competent 
authorities, prepared especially for this eleventh annual debate handbook 

- of the committee on debate materials and interstate coöperation of the ~ 
National University Extension Assodiation. The second volume reprints 
excerpts from various sources which provide additional information 
concerning bicameral and unicameral legislatures. The volumes should 
interest many besides the debaters for whom they are primarily designed. 
—Howarp Warre. 


FOREIGN AND COMPARATIVE GOVERNMENT 


Recently, there have appeared several textbooks in the field of Euro- 
pean government that have been characterized by their brevity. Some 
have dealt with the governments of five or six countries, while others 
have been studies of the institutions of but one state. This emphasis on 
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. brevity sometimes results unfortunately, however, for such textbooks 
often contain only superficial and generalized information that renders 
them of little service to potential users. Perhaps their authors, of ne- 
cessity, are unable to present information beyond that contained in 
sources already easily available. In his Government of England (D. Van 
Nostrand Company, pp. x, 326), R. K. Gooch avoids some of the sins of 
omission which limited space inevitably brings and succeeds in presenting 
an accurate and balanced, although limited, account of British govern- 
ment. Among the commendable features of the book is the author’s at- 
tempt to secure a balance between a mere descriptive account of English 
institutions and a discussion of principles underlying British political 
practices. Any attempt to supplement the how of government with the 
why is desirable. Notwithstanding its good points, this book has serious 
limitations. The laudatory treatment of British institutions might, in 
some instances, better have b2en tempered by judicious criticism. The 
author states that this is a texsbook written to be “helpful to American 
college and university students.” Yet the book “does not incorporate 
the results of any special studies or particular researches.” Perhaps be- 
cause it does not, the value af the work is lessened. The reader will not 
find a great deal of information about such important problems as, for 
example, those of delegated legislation, local government finance, recent 
tendencies in local government personnel practice, or recent proposals 
for reform of the House of Lords. Any text on English government should 
include more than a summary discussion of these matters. —HARLOW J. 
HENEMAN. 


Historians of parliamentary procedure will find a valuable new source 
of information in The Liverpool Tractate; An Eighteertth-Century Manual 
on the Procedure of the House of Commons (Columbia University Press, 
pp. xcii, 105), edited with an introduction by Catherine Strateman. Few 
clues are available as to the authorship of this hitherto unpublished manu- 
script, but its composition can be dated as of 1762-63. As pointed out ' 
by the editor, a number of treatises on the procedure of the British 
Parliament weré published in the late sixteenth and early seventeenth 
centuries, and again in the nineteenth century, but few such treatises are 
extant for the long intervening period. The publication of this manuscript 
thus fille a distinct gap in tke literature of the development of parlia- 
mentary procedure. This treatise obviously was written by a man of long 
experience in the work of the House of Commons, and gives much in- 
formation, particularly on the functioning of committees, that could not 
possibly be adduced from the Journals and other available sources. Even. 
more valuable than the document itself is Miss Strateman’s carefully 
compiled bibliographical éssay on the early treatises on Parliament. This 
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is a job that emphatically needed to be done. Anyone who has occasion 
to consult these treatises will certainly be confused by their anonymity 
and plagiarism, and will appreciate the guide-posts furnished by the 
present work. It is regretteble that Miss Strateman did not make this 
bibliography still more complete by referring to the materials on parlia- 
mentary procedure surviving in the writings of Sir John Eliot, Edward and 
John Chamberlayne, and Guy Meige. There is little to criticize in Miss 
Strateman’s essay on the development of procedure, except to point to 
contradictory statements concerning the frequency of committee of the 
whole in the early seventeenth century, and to take issue with her classi- 
fication of the previous question as a method of destroying a mation 
without actually voting it down.—Josnru R. Starr. 


The third and final volume of Ian Colvin’s The Life of Lord Careon 
(Macmillan Co., pp. 463) begins with the outbreak of war. Carson end 
the Ulstermen agreed that “England’s difficulty is not Ulster’s oppor- 
tunity”: the Ulster Volunteers joined the British army, and the Home 
Rule Act was postponed until the end of hostilities. Carson showed the 
` game energy and determination in his war-work as in his fight ageinst 
home rule, finally resigning from the cabinet in protest at Asquith’s pro- 
crastinations and compromises and at the abandonment of Serbia. (The 
author traces his important share in bringing about the fall of the Coali- 
tion and the elevation of Lloyd George to the prime ministership in 1€16). 
He became the leader of the parliamentary opposition and worked op2nly 
to oust Asquith from office, since with him as prime minister “‘it is abso- 
lutely impossible to win the war.” In December, 1916, his intervention 
was decisive: he persuaded the hesitant Bonar Law to transfer the Con- 
servative support’ to Lloyd: George. The following chapters describe 
Carson’s work at the Admiralty, his dismissal in 1917 because of his 
opposition to Lloyd George’s interference there, and the endless and 
abortive negotiations between Ulstermen and Nationalists for a settle- 
ment of the Irish question. In the interest of the prosecution of the war, 
Carson persuaded Ulster to agree torIrish home rule providing that their 
own six counties were excluded, a solution, however, unacceptable tc the 
Nationalists. Carson refused to support, but did not oppose, the act of 
1920, because, while he was opposed to home rule in any form, the 2x- 
clusion of Ulster was preferable to the act of 1914. The conclusion or the 
1921 treaty between Sinn Fein and the Government was followed by 
outrages in the vain attempt to coerce Ulster into joining the Irish Free 
State. Carson was convinced that Lloyd George tacitly approved; and 
therefore he took a prominent part in the maneuvers which led tc the 
‘revolt of the Conservatives and the fall of Lloyd George.—Lannox A. 
Mrs. 
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The student of comparative government anxious to learn about con- 
temporary German politics and institutions can hardly complain any 
longer of a shortage of books on the subject—descriptive or analytical, 
scholarly or journalistic, sympathetic, studiously fair, or frankly hostile. 
Although the “historical background” in most of these’ plays a certain 
rôle, a short historical evaluation of the whole post-war period still was 
lacking. Frederick L. Schuman’s most recent contribution on Germany— 
Germany Since 1918 (Henry Holt and Co., pp. xii, 128)—fills the gap most 
effectively. In this latest addition to the Berkshire Studies in European 
History, Professor Schuman, in three tightly-packed chapters, tells the 
story of the incubation, childhood, and decrepitude of the Weimar Re- 
public and of the sequel since 1933. In his selection of historical data, he 
is guided by a two-fold assumption: ‘‘that transition periods of crisis are 
worthy of more detailed presentation than periods of normalcy,” and, 
moreover, “that the raison d’éire of all politics is competition among 
sects, classes, parties . . . for the control of the coercive and distributive 
machinery of the state as a means of changing (or preventing changes in) 
prevalent apportionments of satisfactions” (p. x). He is also pleasingly 
frank in labeling his own historical “bias” as that of a “liberal.” On the 
basis of these several premiss3, Mr. Schuman presents a pithy and dra- 
matic account of these portentous years, in which this reviewer cannot 
detect any major flaws. One may disagree here and there with a par- 
ticular accent or shade of interpretation. One may also feel that the com- 
prehensive label “liberal” ‘is somewhat overworked when applied to the 
conservative Professor Hoetzsch, the Catholic leader Dr. Brüning, and 
the Weimar constitution. One would like to know Mr. Schuman’s source 
for the statement that Ebert, Scheidemann, and Noske approved the 
acquittal of the murderers of Liebknecht and Luxemburg (p. 20), and 
that, after the Kapp Putsch, the Ebert government “paid the rebel 
soldiers a premium which Kapp had promised them and sefit to jail a 
republican recruit who had deserted from the rebel ranks” (p. 32). Is it 
not a little misleading to say that under the Weimar constitution ‘Par- 
liament was charged with interprefing the constitution” (p. 24)? Despite 
such slips of the pen, this is a most enlightening and colorful portrayal, 
whose usefulness is enhanced by the addition of a chronology of post- 
war cabinets, election results, the program of the N.8.D.A.P., and a very 
substantial critical bibliography —Wo.treane H. Kraus. 


In National Socialist thought, the Weimar Republic belongs to the 
limbo of forgotten things. The serious historian cannot so lightly dismiss 
it from memory, but must increasingly investigate its brief and troubled 
existence. For this reason, Arthur Rosenberg’s A History of the German 
Republic (Methuen, pp. xii, 350) is welcome as a comprehensive, bal- 
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anced, and scholarly contribution to the proper -understanding of post- 
war Germany. The author is already known through his previous books, 
The Birth of the German Republic (1931) and A History of Bolshevism 
(1934). In his earlier study on the origins of the German Republic, Dr. 
Rosenberg covered the period from 1871 to 1918; in the present work, 
he has analyzed the years from 1918 to 1930. Both by training and by 
experience, the author is well qualified for his task. He was formerly prs- 
fessor of history at the University of Berlin. He was a leading official. 
first in the Independent Social Democratic party and then in the Con- 
munist party, was a member of the Reichstag from 1924 to 1928, and took 
an active part in politics. There are places in the History of the German 
Republic where Rosenberg’s own Weltanschauung colors his views of men 
and events, but for the most part he writes with objectivity and freedom 
from bias. In preparing the volume, the author has drawn upon a wide 
range of source materials (see the “Notes and Documents,” pp. 323-341), 
such as the hitherto unused minutes of the meetings held by the Council 


of People’s Commissars in November and December, 1918. Stresemann. > 


receives high praise. He was the “first German statesman since Bismarck 
who had a comprehensive foreign policy and who really carried out his 
policy in a determined fashion” (p. 232). Rosenberg also calls attention 
to the “astonishing resemblance” (p. 302) between Bethmann-Hollweg 
and Brüning. The former “prepared the way for the destruction of the 
German Empire;’’ the latter destroyed “‘the last remnants of the Re- 
public.” Although the main account closes with 1930, an “epilogue” has 
been added for the English edition of the book. The translation has been 
competently done by Ian F. D. Morrow and L. Marie Sieveking.— 
Roger H. Waits. 

Once the governmental logic and technique of. the German “leadership 
state” are clearly understood on general principles, it requires no par- 
ticular acumen to perceive that the judicial branch of government will 
have to be restrained by a variety of limitations in order to assure the 
. desirable harmony. If, therefore, a recent’ German doctor’s dissertation 
by Otto Reitis, Die Richterliche Nachprüfung von Staatsakten in nationcl- 
sozialistischen Staat (Berlin: C. Trute, pp. xi, 136), on the judicial control 
of governmental acts in the National Socialist state represents no star- 
tling gain to our general insight, it is yet a useful and frequently revealing 
statement of the doctrine and practice in this phase of German state- 
craft. In five chapters, the author appraises judicial review of legislation 
before and after 1933, of governmental acts of state, of other acts of 
state, and finally of non-political administrative measures. Despite his 
general propriety, the author insists thet it might be dangerous to class 
all measures of the state—legislative, executive, or judicial—as political 
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simply because in a fashion they all serve the interests of the state. For 
such a result, with the necessary withdrawal of all political acts from 
judicial cognition, would, in his opinion, lead to a denial of the Rechtstaat, 
since there would be no judicial remedy left against any governmental 
act (p. 62). It certainly would not be feasible to have judges determiné 
political issues, as they are bound by the rule of law; and “dynamic politics 
cannot be forced into the norms of the legal order” (p. 63). Moreover, 
“the present unity of administrative and judicial establishments forbids 
the presentation of divergent answers to questions of political necessity. 
... Adjudication as well as administration have to serve politics.” All in 
all, the withdrawal of political controversies from the courts is deemed 
best for the community and the judiciary itself. Obviously, a continuance 
of the former “liberal” practice of judicial review of legislation is no 
longer reconcilable with the principles of leadership, authority, and 
totality. The leader’s “irrational responsibility,” his complete authority, 
and the sway of public over private right are sufficiently weighty argu- 
ments. On the other hand, the author does claim that within certain 
limits there is a place for the judicial review of ordinances. His discussion 
of this problem and particulerly his brave attempt to furnish a new 
theory of administrative adjudication in the Third Reich (“... the 
principle of hierarchic leadership demands obedience to the leader’s will 
and, therefore, in case of disobedience, the elimination of a [contrary] 
act”) will reward the attention of those who appreciate the intricacies 
of the totalitarian doctrine.—Wotreane H. KRAUS. 


Although primarily an historical reference work, Early Japanese His- 
tory (c. 40 B.C.—A.D. 1167) (Princeton University Press, 2 vols., pp. xii, 
405, 249), by Robert Karl Reischauer, contains much of value to the 
political scientist, The seventy-six-page “Outline of Early Japanese 
History” in Volume I is both the clearest and the most up-to-date account 
available in English of the evolution of the Japanese emperor from tribal 
leader to monarch of a centralized administration modelled on Chinese 
lines, the preservation of the dynasty by relinquishment to court officials 
of all real power, and the slow growth of feudalism in the provinces behind 
the façade of court rule. The tables and charts following show clearly for 
the first time the reformed administrative organization of Taika to which 
Japan reverted temporarily aftar the Restoration of 1868, and from which 
her modern government evolved. The remainder of the volume is a de- 
tailed chronology of Japanese history competently compiled from Japa- 
nese reference books and checked with the original sources. Dates for the 
semi-mythological period have been corrected in accordance with the 
conclusions reached by Japanese historians, who put the accession of 
Jimmu Tenn6 at approximately 40 B.C. instead of 660 B.C. The ter- 
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minal date, 1167, marks the appointment as Dajddaijin of Taira Kiyo- 
mori—the beginning of the military rule which continued almost un- 
broken to 1867. Volume II, prepared with the collaboration of Mrs. 


` . Reischauer, includes a bibliography, valuable notes on editorial problems, 


historical maps, genealogical charts, a Chinese character index, and a 
detailed romanized index and glossary. This work is the second to be 
published under the imprint of the School of Public and International 
Affairs at Princeton, where Dr. Reischauer was a lecturer. A convenient 
guide for all students of the political development of Japan and an in- 
dispensable aid to those unable to read Japanese, it is a worthy monu- 
ment to the author, who was killed by an aérial-bomb in Shanghai last . 
August while in the Far East collecting materials for further research.— 
CHarius B, Fans. 3 


Many people in Canada have been perturbed within the last two or 
three years by the development of an active separatist movement in 
French Canada. Although it does not-pretend to provide the immediate 
background for an understanding of contemporary currents of opinion 
in Quebec, Miss Elizabeth A. Armstrong’s The Crisis of Quebec, 1934- 
1918 (Columbia University Press, pp. 270) is, nevertheless, of consider- 
able-interest, since it is an able and sympathetic study of that spirit of 
Canadienisme which is once more making itself felt as an important 
force in Canadian politics. As an account of the reaction of the Frenzh- 
Canadian people to the war policy of the Canadian government in she 
years 1914 to 1918, the book helps to fill a serious gap in Canadian his- 
torical literature. The first thres chapters deal with the evolution of 
French Canadian nationality, which, unlike most modern nationalisms, 
seeks not to impose itself on other peoples but merely to be left alone to 
work out its own salvation. Its motto is “Soyons nous-mémes” and its 
watch-words, “Notre foi, notre langue, et nos institutions.” The rè- 
mainder of the book is a record, based mainly on what must have been 
an extremely laborious study of newspaper files and parliamentary de- 
bates, of the rift that gradually developed between the French-Canadians 
of Quebec and the rest of the Canadian people after a short period of 
national unity at the beginning of the war. The initial unity was de- 
stroyed by misunderstanding, tactlessness, and sheer stupidity on the 
part of English-speaking and French-speaking Canadians alike. There 
were anti-conscription riots in 1917 and early 1918, but in the latter 
months of the war conciliatory policies, which immediately produced 
more harmonious relations between the two races, were adopted. Dr. 
Armstrong is to be congratulated on this useful contribution to the knowl- 


‘edge of a conflict about which there has been much misunderstanding.— 


E. B. Roagmrs. 
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INTERNATIONAL LAW AND RELATIONS 

The thesis underlying C. Hartley Grattan’s. Preface to Chaos; War in 
the Making (Dodge Publishing Co., pp. xvi, 341) is an old one. That the 
people in this country are at one and the same time believers in peace 
and supporters of economic pclicies which tend to lead us into war is 
generally recognized by competent students of American foreign. policy. 
Mr. Grattan takes the extreme position that the forces working for peace 
will definitely lose out and that war is inevitable. His argument is pre- 
sented in discussions of a series of topics including American public 
opinion, American involvement in the World War, the influence of the 
concepts of private property and sovereignty upon foreign policy, the 
nature of American economic and foreign policy; and it concludes with 
two chapters on the character of the next war and its aftermath. Mr. 
Grattan has no doubt presented an extensive argument in support of his 
belief that war is inevitable. With much that is said concerning the likeli- 
hood of war, due to current economic policies, the reviewer agrees. He 
dissents most emphatically, however, from the author’s conclusion that 
war is inevitable. Probably this is due to a difference of opinion concern- 
ing the nature of the capitalistic system. More, however, it is due to the 
reviewer’s inability to accept the simplification of issues which Mr. 
Grattan presents when he says, e.g., ‘'.. . we still forget that there is a 
wide divergence of sentiment between the masses of the people who want ` 
peace and the masters of our society who protest that they want peace 
but who do not want to give up policies and institutions that are making 
for war.” Our “masses” and “masters” are themselves much more divided 
than this statement suggests. Herein lies possibly additional fear of 
chaos, but also considerable hope that forces exist to counteract those 
which at any particular moment tend toward war. Similarly, the reviewer 
believes that in his discussion of forces working toward peace Mr. Grat- 
tan’s use of the word “pacifists” is inappropriate. The term hardly has a 
clear-cut use in this country any more, because the professional peace 
forces are widely split on essential policies. The term, at best, covers but 
a very small proportion of the persens who in one way or another are 
vitally concerned with the issue of peaceful international relations. Any- 
one familiar with developments during the last five years will realize 
that the complexion of the peace movement has materially changed. 
Finally, the reviewer believes that there is underlying Mr. Grattan’s 
analysis too much of an assumption of rigidity in both policy and form 
of the American social economic system. This is perhaps also a result of 
the simplification which Mr. Grattan has undertaken. It should be said 
that the author admits that he has perhaps over-simplified some of the 
points in his discussion. The raviewer believes that this has resulted in 
removing many of the factors from their proper setting, and therefore 
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has distorted the total picture. With all that has been said, however, the 
picture presented by the author of the forces which rather unconsciously 


are leading in the direction of war is a stimulating and valuable one. It, 


would indeed be fortunate if some of those who are today thus pressing 
toward their own destruction would read this word of warning —WaLTBR 
H. C. Lavua. 


In his Great Britain and China, 1888-1860 (Oxford: Clarendon Press, 
pp. 345), W. C. Costin presents essentially the official English account of 
the establishment of treaty relations with China, since the complete 
British diplomatic record is almost exclusively drawn upon and accepted 
as presenting a complete and accurate narrative and interpretation of the 
events of the period. These British sources are occasionally supplemented 
by manuscript materials drawn from the archives of the Quai d’Orsey, 
the manuscript correspondence of the Catholic missionaries of Les 
Missions Etrangéres in their Paris House, and by a few citations from 
American sources. Thus the official position is presented fairly and sym- 
_ pathetically. There is also revealed an appreciation of some of the diffi- 
culties of the Chinese officials, but mainly only as those difficulties were 
perceived by the British officials. The outlines of the subject are thus 
rather narrowly drawn, but within the limits set the study is careful and 
' may be considered substantially accurate. It is unfortunate, however, 
that the author did not examine more extensively and carefully, and with 
less national bias, the American position as it affected Britain and Anglo- 
‘Chinese relations. Otherwise, what is essentially a sound and valuable 
study is weakened chiefly by the failure to engage in a full discussion of 
such important questions as extraterritoriality, the conditions of estab- 
lishment and development of the International Settlement at Shanghai, 
and the British attitude toward the Taip’ing rebels. The discussion of 
such questions as these is so limited as to be totally inadequate.—Harotp 
M. Vinacks. i l 


Dr. William O. Aydelotte’s Bismarck and British Colonial Policy; The -- 


Problem of South West Africa, 1883-1885 (University of Pennsylvania 
Press, pp. viii, 179) is based largely upon manuscript material found in 
British and German archives. The main facte and the conclusions of the 
study have been summarized by the author in an article “The First 
German Colony” in the Cambridge Historical Journal, V, 291-313; and 
the topic has been discussed previously by several writers, notably Miss 


Mary Townsend, Mr. R. W. Bixler, and Mr. R. I. Lovell. Dr. Aydelette l 


supplies many details to the picture of the Anglo-German diplomatie 
dispute over some eight hundred miles of harborless African coast with 


‘fs 
fe 
ae 


BOOK REVIEWS AND NOTICRS ` 1187 


an arid hinterland; he prints illuminating excerpts from unprinted con- 
fidential documents; but he does not change the general impression of 
the character of the controversy. To the question whether Bismarck 
actually desired to build up a German colonial empire, the author inclines 
to answer “not proven.” He exonerates Britain from the charge of bad 
faith, and is kind to Gladstone; but Lord Derby is criticized rather 
sharply and the German ambassador to London, Count Münster, is 
accused of bungling matters. Dr. Aydelotte finds it hard to challenge the 
legend of Bismarck’s infallibility. Bismarck refused to reveal his plans 
and to give explicit instructions to Münster; nevertheless, the latter is 
blamed for the confusion that followed; and although the author admits 
that Bismarck probably did not appreciate the implications of the word 
“protection” as used in a note to Münster of April 24, 1884, he seems to _ 
think that British statesmen should have divined what Bismarck in- 
tended to do. Of the four appendixes, the most useful are II and III, 
_ dealing respectively with omissions in printed state papers and the 
character of Herbert Bismarck.—Paun KNAPLUND. ' 


In sponsoring the preparation and publication of William J. Wilgus’ 
The Railway Interrelations of the United States and Canada (Yale Uni- 
versity Press, pp. xvii, 304), the Carnegie Endowment for International 
Peace, Division of Economics and History, has reached a “new high.” 
It was said of Gladstone in his budget efforts that he had the knack of 
“setting figures to music.” Colonel Wilgus, out of his half-century of 
varied railroad engineering experience, has gleaned the art of conferring 
_ upon railroad history the quality of a saga. This is the saga of two great 
peoples, who, across a 4,000-mile boundary and through fifty “border 
eyelets,” have interlaced their economic destiny with bands of steel. As 
Professor Shotwell has appropriately said, this is a story with “no 
parallel anywhere in history.” The account runs from buffalo tracks and 
canoe routes to the Great Lakes-St. Lawrence Waterway and an Inter- 
_ national Commerce Commission, which are not yet. Great masses of de- 
tails, many of them gathered throwgh extensive correspondence with rail- 
road officials and public authorities (which correspondence has been de- 
posited in the Columbia University Library for use by. all students of the 
subject), are masterfully set forth in eleven chapters (one each devoted 
to physiography, historical outline, and résumé, the remainder to topics 
such as Northeastern Gateways, Rate Structure, etc.), ten appendices, 
forty-seven tables, and twelve maps. Historians, economists, government 
and railroad officials, financiers, and engineers will welcome the volume 
for its authoritativeness, its comprehensiveness, its statesmanlike recom- 
mendations, and its guides to further study and materials.—Hunry 
Rar. ; 
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Dr. William Habberton’s Anglo-Russian Relations Concerning Af- 
ghantstan, 1887-1907 (Urbana: University of Illinois Press, pp. 102), is 
an excellent brief survey of the history of the Afghan question in Anglo- 
Russian diplomacy for the period indicated by the title. The author 
follows a single thread and barely touches the complications connected 
with the general aspects of Anglo-Russian, Anglo-Afghan, and Russo- 
Afghan relations. The discussion deals with Britain’s half-hearted efforts 


- to check the advance of Russia in Central Asia, the crises of the eighties,- -~ 
- the delimitation of the Russo-Afghan¥boundary, and the convention’ of:-». ` } 
1907. The study is based on extensive,research in printed material, and = 5 
ittwill prove useful for students who desire a connected account of lengthy -$5 


negotiations. But those who are looking for the “whys” and “wherefores”’ 


=, are apt to be disappointed. For instance, no mention is made of the fact 


that: influential Englishmen favored Russian occupation of khanates in 
Central Asia because slavery and the slave trade would then be ex- 
terminated in that region. Appendices give the Anglo-Russian agree- 
ments of 1873, 1885, 1895, and 1907. The bibliography is full and up-to- 
date, and the index is good.— Path KNAPLUND. 


For more than seventeen years, the Royal Institute of International 
Affairs, more familiarly known as Chatham House, has provided students 
of international relations with a collection of surveys, monographs, study 
group reports, and individual studies which are as remarkable for their 
range and variety as for the scientific objectivity which they so sedulously 
preserve. This service, supplemented as it is by unique library and re- 
search facilities, has recently been described by Commander Stephen 
King-Hall in a slender volume, Chatham House; A Brief Account of the 
Origins, Purposes, and Methods of the Royal Institute of International 
Affaire (Oxford, pp. xii, 144). Although written chiefly for the purpose 
of interesting possible contributors in the endowment campaign which 
is now being conducted by the Council of Chatham House, the book pro- 
vides an excellent account of the structure, methods, and impressive 
achievements of an institution which has served most deservedly as the 
model for most similar national institutions throughout the world, — 
Grayson L. Krz. 


Any impartial observer of international affairs must question the 
reasons which have induced a German authority to translate and edit 
the Czechoslovak memoranda submitted to the Peace Conference of 
Paris of 1919. The answer can be found in the introduction to Dr. Her- 
mann Raschhofer’s Die tschechoslowaktschen Denkschriften fir die Frie- 
denskonferenz von Paris 1919-1920 (Carl Heymanns, pp. xxxii, 331), 
wherein, for example, we are reminded that it was “the intention of the 
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Czechoslovak government to create the organization of the state by 
accepting as a basis of national rights the principles applied in the consti- 
tution of the Swiss Republic; that is, to make of the Czechoslovak Re- 
public a sort of Switzerland, taking into consideration, of course, the 
special conditions in Bohemia” (pp. xi-xii). The point is, of course, that 
these promises have not materialized, and thus, one can easily assume, 
another good argument has been stored up in case Berlin decides to do 


~something about the German minority in Czechoslovakia. The book is 
` just another propagandist work which, at its best, is a good illustration 
“of the methods used by Goebbels and his associates.—J. 8. ROUCEK. 


POLITICAL THEORY AND MISCELLANEOUS 


In his Karl Marz und die Wirklichkeit (Editions de la Phalange, pp. iii, 
07), Heinz Lunau undertakes to show by logical and philological analyses 
that Marxian economics is fallacious. “He began with phantasy and ends 
with products of phantasy” (p. 36). Marxism is scholasticism, jugglery 
with empty words labelled scientific. Recognition of this must precede 
any attempt to better present economy. Here, Lunau believes, is where 
other critics of Marx—such as Werner Sombart—err; because they begin 
criticism with acceptance of Marx’s premises, a process that can lead 
only to heterodox, but equally delusive, socialisms. The value of this 
rather bumptious monograph can be tested by means of the opportune 
appearance in English translation (somewhat abbreviated) of Sombart’s 
Deutscher Sozialismus. This higkly condensed little volume (A New Social 
Philosophy, Princeton University Press, pp. xii, 295) is written as a tract 
for the times, and one that, in the author’s words, “keeps within the 
province of ideas set by the government.” That adds to its value for us. 
In deftly articulated series—we!l summarized in the six‘section headings: 
I. The Economic Age; II. What is Socialism?; III. The Aberrations of 
Socialism in the Economic Age (Marxism); IV. What is German Social- 
ism?; V. The State; VI. Econormics—Sombart fulfills his purpose, stated 
in his foreword to be ‘‘to take the obviously strong forces which are striv- 
ing to achieve the fulfillment of the n&tional socialistic idea on its social- 
istic side and turn them into paths in which they shall not become de- 
structive but shall enrich themselves and all life.” Sombart is throughout 
aware that “(German Socialism is not exhausted through the awakening 
of sympathetic feelings or enthusiastic moods. An open spirit must pre- 
cede, but it must at once become effective in an objective arrangement 
which also takes account of daily life with its disenchantments” (p. 150). 
This sanity puts scholars in debt to the author and to his translator, 
Professor Karl Geiser, for a very compact, lucid, and intelligent exposi- 
tion of one aspect of Naziism. Professor Geiser explains the change of 
title as due to his belief in “the universal character of the book;” with this 
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the reviewer must disagree. Rather, he sides with Sombart in believing 
that today a sound economy must be based upon national—and, there- 
fore, peculiar—factors. Yet Sombart’s very emphasis upon that necessity 
does make his book a timely exemplar for social analysts of every land.— 
ALLAN F. SAUNDERS. ` 


E: Yaroslavaky, in his History of Anarchism in Russia (International 
Publishers, pp. 127), has not given us a rounded historical account, but 
rather “experiences of the anarchist movement from Bakunin through 
the Russian revolution in relation to anarchism in Spain today.” There 
is no- adequate statement of the origins of anarchism or of its doctrines, 
nor any genuine evaluation of its significance in Russia. Instead. the 
general argument is maintained that the methods advocated by anarch- 
ists in Russia (individual terrorism and isolated acts of expropriation) 
degenerated into banditry, harming the revolutionary cause inestimably. 
In 1917, objecting to all authcrity, they opposed the establishment of 
the proletarian state under Communist leadership. They failed to see 
that the workers’ state was different from the old capitalist state known 
to Proudhon and Bakunin; that the slogan “property is theft” is true of . 
capitalist property, but not of socialized property; that a strong discipline 
must be temporarily established to prevent the return of forces ‘of re- 
action. The failure of Makhno and his cohoris to establish a community 
based on anarchist principles in Ekaterinoslav is taken as a practical 
demonstration of the inadequacy of anarchism. The final chapter, con- 
trasting communist and anarchist views in respect to the state, abolition 
of classes, participation in government bodies, religion, ete., is well Cone. 
The book throughout is a paean of praise for Stalinist Russia, and the 
anarchists of Spain are urged to support the communist fight agains; the 
machinations of Trotsky, Hitler, and Mussolini —E. C. HELMREICH. 


Since so much fantastic nonsense pervades the writings of racial theo- 
rists from Gobineau to Rosenberg, critical evaluation might seem almost 
superfluous. Such is not the case. Like their absolutist brethren, the eco- 
nomic determinists, the racial determinists present a thesis which, be- 
cause of its continued vigor, cannot be summarily dismissed. Jacques 
Barzun offers in his Race; A Study in Modern Superstition (Harcourt, 
Brace and Co., pp. x, 353) a scholarly, though far from dispassionate, 
study of racial doctrines as they have developed in European thought 
over the past century. He appends some random quotations as specimens 
of “race-thinking” and twelve pages of valuable bibliographical notes. 
The author’s criticism of these theories proceeds from a fundamental 
agnosticism which challenges the logical validity of all generalizations, 
not only as to racial, but as to any group-identifying, characteristics. His 
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position is certainly more consistent than that of some neo-Marxists, for 
instance, who reject “race” or “nation” but accept “class” as a concept 
denoting a substantive human grouping. However timely may be Mr. 
Barzun’s warning against loose and facile generalization, he proves too 
much. Whether we like it or nct, large-scale political phenomena cannot 
be dealt with in terms simply of individuals. Human categories and sub- 
categories must be posited from observed similarities of behavior, and 
tested by their serviceability. Common identifications are never absolute 
in human groupings; they simply represent prevailing tendencies, with 
overlapping fringes and variabilities in time and intensity. The concept 
of “race,” it is freely admitted, suffers from ambiguity and vagueness; 
perhaps its cultural is more useful than its biological significance. The 
differentiation of cultures (whether conceived in terms of “race” or 
“nation’’) is not absolute in its external or in its internal implications; 
but this is true of all group distinctions. Characterization of group be- 
havior are hazardous, but can scarcely be avoided —Witu1am P. Map- 
DOX. 


Conservatives of the world, unite! This is the ery of Gerald M. Spring 
in his Nationalism on the Defensive (Arthur H. Clark Company, pp. 55). 
In the writings of the Traditionalists—Hilaire Belloc, G. K. Chesterton, 
Irving Babbitt, Allen Tate, and Donald Davidson among others—he sees 
attempts at a rational internationalism. It is essential, however, that the 
Protestants and Catholics, the Agrarians and Urbanites, discover and 
admit the common denominator of the movement-—defense of the in- 
alienable right of property—thus presenting an unbroken phalanx to 
proletarian solidarity. He gives a sympathetic and lucid interpretation 
of an intelligentsia confused and panicky by a too rapidly moving world. 
A reverence for the traditional is the only balancing wheel. On the shoul- 
ders of the Traditionalists of all shades is perched insecurely the mantle 
of Edmund Burke and the eighteenth-century conservatives. In the 
words of Dr. Spring: “We are living in the age of proletarian or workers’ 
class consciousness, What is now needed is an equal understanding among 
conservatives of different shades of opinion all over the globe... No 
mere national concept must be allowed to interfere with this solidarity 
of conservatives so important at this time.” —Ray F. HARVEY. 


. Miss Joan Robinson, author of Essays in the Theory of Employment 
(Macmillan Co., pp. vii, 255), is the most outstanding disciple of Pro- 
fessor J. Maynard Keynes, whase questioning of the very basis of the 
classical theory has made him in the past six years the center of all dis- 
cussion in Anglo-American economies. The classical school assumes that 
the rate of interest will adjust itself to equilibrate the supply of savings 
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and the demands of investment, and that consequently funds saved 
“from consumption must inevitably find their way into the hands of 
entrepreneurs. The Keynes school strikes at the very heart of this theory 
by making investment independent of savings, first because in actuelity 
the psychology of savers in certain periods is such that they prefer to 
hoard rather than invest—regardless of the rate of interest—and sec- 
ondly, because the banking system in actuality expands its loans regard- 
less of savings, and hence determines the rate of interest independert of 
savings. The classical school attributes to the rate of interest the ability 
to effectuate exactly the balance between savings and investment which 
will guarantee full employment. In fact, however, the classical promise 
of full employment as a result of the automatic adjustment becomes a 
mere chance fulfillment, and hence the Keynes school demands social 
action at the point of investment, namely, by seizing the rate of interest 
as a fulcrum and reducing it or else by public responsibility for invest- 
ment. Miss Joan Robinson’s essays include “full employment,” inakility 
of labor, the “long-time theory of employment,” the “concept of zero 
savings,’ and even “some reflections on Marxist economics,” in which 
Marx is properly classed as a ‘‘classical economist.” —SmLIG PERLMAN. 


Andrew R. Burn’s The World of Hestod; A Study of the Greek Middle 
Ages (E. P. Dutton and Co., pp. xv, 263) is an attempt “to answez the 
question what manner of men the Greeks were, before they launched out 
on that momentous process of change which leads to Ionian rationalism 
and to the civilization of Athens.” The author covers chronologically the 
period from about 1000 B.C. to well into the eighth century and calls this 
period the Dark Age. In Chapter II, he uses various sorts of matarial, 
both literary and archaeological, to make his readers familiar with “a re- 
markable old book,” the Works and Days of Hesiod, stressing particularly 
its economic significance. Other chapters treat of psychology and the 
‘practice of magic, law, the state, the family (with a long discussicn on 
sexual restrictions and homosexuality), and Greek festivals and games. 
A lengthy chapter—perhaps tos lemgthy—is devoted to the Greek states 
in the Dark Age, and a brief chapter—perhaps too brief—to travels and 
sea-farers. The book deals with a very interesting subject, but the style 
and presentation are sometimes hazy and too abstract. In addition, the 
author is so greatly influenced by Marx and Freud, whose work he con- 
siders ‘part of the common heritage of our own and all succeeding gener- 
ations” (p. xi; also p. 12), and so greatly admires Hegel’s philosophy 
(pp. 10, 142), that the book must be read with some caution. He omits in 
his bibliography the years of publication of the works mentioned.— 
A, VASILIEV. ; 


- 
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Research Memorandum on Minority Peoples in the Depression (Social 
Science Research Council, pp. x, 252), by Donald Young, is one of thir- 
teen monographs sponsored by the Committee on Studies in Social As- 
pects of the Depression of the Social Science Research Council. In accord- 
ance with the general plan of these studies, Professor Young has applied 
himself to discussion and formulation of feasible research problems which 
might be undertaken in an effort to determine various effects of the de- 
pression upon those groups in the United States which, because of their 
racial or national origins, may properly be regarded as minorities. Data, 
sources, and interpretations which could be of use in such studies are 
considered and analyzed, and some general information concerning 
minorities is included incidentally. The author feels, however, that ‘“‘prac- 
tically nothing of scientific value is known about American minorities 
in depression.” In the chapter on “Government and Politics,” a number 
of projects are suggested which, if carried out, might well aid us in dis- 
covering whether the depression exerted any particular influence on 
minority groups in relation to such matters as voting, relief, and radical- 
ism, Several short appendixes dealing with United States census and 
immigration classifications are included—Marrna ZIEGLER. 


In Reconstruction (International Publishers Co., Inc., pp. 256), James 
8. Allen has expanded inte book size the central theme of Chapter I of 
his study of the year before on “The Negro Question in the United 
States.” The book forms the second link in an attempt-to re-write the 
history of the American people in the interests of labor. In eight chapters, 
the volume, with the subtitle, “The Battle for Democracy (1865-1878),” 
develops the thesis of revolution, reaction, radical reconstruction, political 
consolidation, labor organization, coalitien, and counter-revolution. The 
central figure is the Negro. The central thought is land distribution. 
Without the break-up of the plantations as a general objective and the 
possession by each freedman of forty acres as a specific goal, the fate of 
Negro democracy was fore-doomed. Civil Rights could not last. Suffrage 
power could not be maintained. The book is instructive and stimulating, 
with a clear and forceful style. Most of the controversial statements are 
documented. A few minor errors were noted: Johnson was acquitted, 
not impeached, by one vote (p. 34); “The election campaign of 1875” 
(p. 199); 1915, not 1914, for the Guinn decision on the grandfather clause 
(p. 209).—Groraz C. ROBINSON. 


Only as a statement of the position of the Communist party on the 
American Revolution does The First American Revolution (International 
Publishers, pp. 160), by Jack Hardy, have interest for the student of 
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American affairs. The book’s purpose is “to preserve the revolutionary 
trdditions of the American people,” on the assumption that in “the 
present epoch of productive decline and increasing class oppression, the 
American people may well turn back to the first American Revclution, 
learn from it, and then carry on to completion the work begun dy it.” 
The body of the essay deals with the well-known facts of the Eevolu- 
tionary period, but the author is not sufficiently versed in the subject 
to compress his material without sacrificing accuracy of statement. The 
significant ideas appear to have been taken (without due acknowledg- 
ment) from an article by Louis M. Hacker, “The First American Revolu- 
tion,” in the Columbia Universtty Quarterly for September, 1935. Those 
interested in the best. Marxian interpretation of the Revolution should 
read Mr. Hacker’s able analysis.—Cuntis P. NETTELS. 
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